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SEVENTEENTH  YEAR  OP  THE  REIGN  OP  VICTORIA. 


Tn  JITDGSS  WHO  U8UAIXT  BAT  IK  BAXOO  IS  THIS  TXBK,  WIBB, — 

JxBTis,  C.  J.,  Hauls,  J.,  Williams,  J.,  akd  TALiouitD,  J. 


BOYCE   V.    HlOOINS. 


1853. 


T] 


Nw.  14. 


HIS  action  ia  brought  to  recover  the  sum  of  50/.^  as  The  I9th  sec- 
tion of  the 
PabUc  Health 
Act,  11  &  12  Vict.  c.  63,  imposes  a  penalty  of  50/.  upon  any  person  acting  as  a  member  of 
a  local  board  of  health  who  is  disqualified  or  disabled  by  any  provisions  of  the  act,  such 
penalty  to  be  recovered  by  any  person,  with  full  costs  of  suit,  by  action  of  debt ;  and  one 
of  the  disqualifications  connsts  in  the  being  concerned  in,  or  participating  in  the  profits  of, 
any  bargun  or  contract  entered  into  by  such  board, — with  a  proviso,  that  no  person,  being 
a  proprietor,  shareholder,  or  member  of  any  company  or  concern  established  for  the  supply 
of  water  or  for  the  carrying  on  of  any  other  works  of  a  like  public  nature,  should  be  dis- 
abled from  being,  continuing,  or  acting  as  member  of  the  said  board,  by  reason  of  any  con- 
tract entered  into  between  such  company  or  concern  and  such  board,  but  that  no  such 
person  ahoold  vote  as  member  of  the  said  local  board  upon  any  question  in  which  such 
company  or  concern  was  interested.  And  s.  133  enacts  "  that  no  proceedings  for  the  re- 
oorery  of  any  penalty  incurred  under  the  proviaons  of  this  act  shall  be  had  or  taken  by  any 
person  other  than  the  party  ffrieved"  &c.,  without  the  consent  in  writing  of  the  AttOTney- 
GeneraL 

The  defendant  was  a  proprietor  of  stock  in  the  Margate  Pier  Company,  and  also  a  mem- 
ber of  the  local  board  of  health  at  Margate ;  and,  in  this  latter  capacity,  attended  a  meeting 
ot  the  board  and  voted  upon  a  question  upon  which  the  Margate  Pier  Company  was  inter- 
ested:— 

Held,  that,  aasuming  the  defendant  to  have  incurred  by  so  doing  the  penalty  imposed  by 
the  19th  section  of  the  11  &  12  Vict.  c.  63,  an  action  for  such  penalty  could  not  be  brought 
igainst  him  by  a  person  who,  not  being  a  party  grieved,  otherwise  thim  as  one  of  the  public, 
bad  not  obtained  the  consent  of  the  Attorney-General,  pursuant  to  s.  133. 
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a  penalty,  under  s.  19,  of  "The  Public  Health  Act, 
1848/^—11  &  12  Vict.  c.  63. 

The  defendant  has  pleaded  nil  debet,  by  statute. 

The  following  case  was  agreed  upon  by  the  plaintiflF 
and  defendant  for  the  opinion  of  the  court : — 

The  plaintiflF  has  been  for  some  years,  and  now  is,  an 
inhabitant  householder,  residing  at  Margate,  in  the 
county  of  Kent,  and  is  rated  to  all  rates  made  upon  him 
for  the  relief  of  the  poor  within  the  parish  of  St.  John 
the  Baptist,  at  Margate,  and  is  a  ratepayer  and  elector 
entitled  to  vote  at  the  election  of  members  for  the  local 
board  of  health  for  the  said  parish,  as  established  imder 
the  Public  Health  Act,  and  the  provisional  order  of  the 
general  board  of  health  made  as  hereinafter  mentioned. 
The  plaintiflF  is  also  in  the  habit  of  using  the  Margate 
pier  and  jetty,  for  landing  and  embarking  at  Margate 
aforesaid,  and  of  paying  tolls  charged  by  the  Margate- 
pier  act  hereinafter  mentioned,  on  all  passengers  using 
the  said  pier  or  jetty. 

The  defendant  is,  and  was  when  he  voted  as  herein- 
after mentioned,  one  of  the  company  of  proprietors  of 
the  Margate  pier  and  harbour,  established  and  incorpo- 
rated by  the  52  Geo.  3,  c.  clxxxvi,  and  one  of  the  direct- 
ors, and  a  proprietor  of  stock,  in  the  said  company. 

That  company  was  incorporated  for,  amongst  other 


Pier  Compuny.  things,  the  purpose  of  finishing  and  completing  the  har- 
bour of  Margate,  and  for  making,  erecting,  constructing, 
building,  maintaining,  and  supporting,  any  piers,  jetties, 
quays,  wharfs,  and  other  works,  buildings,  matters,  and 
things,  for  the  finishing  and  completing  the  said  harbour, 
and  for  other  purposes  in  relation  to  the  said  harbour. 

By  ss.  66,  67  of  that  act,  it  was  provided  that  the 
surplus  profit,  income,  and  gains  of  the  said  company, 
after  making  certain  payments  therein  mentioned  (and 
one  of  which  included  the  primary  payment  of  interest 
on  37,200/.,  the  old  debt  which  then  was  a  chaise  on 
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the  rate-payers  of  the  town)^  and  paying  a  dividend  to        1853. 
the  proprietors  at  a  rate  not  exceeding  10/.  per  cent.,        botoiT" 
shoidd  be  set  apart  to  form  a  sinking-fund  for  defraying  «• 

the  expenses  and  future  repairs  of  the  said  pier  and  har- 
bour, until  such  fund  amounted  to  the  sum  of  20,000/. ; 
and  that,  when  the  sinking-fund  amounted  to  that  sum, 
aU  the  surplus  revenue  should  be  applied  to  paying  off 
the  said  37,200/.  due  on  the  credit  of  the  town  rates, 
and  then  the  money  borrowed  by  the  company,  and 
finally  to  paying  off  the  proprietors  the  sums  advanced 
by  them  by  way  of  shares,  in  manner  therein  mentioned ; 
and,  when  such  sums  should  all  have  been  paid  off,  the 
said  company  was  to  be  dissolved. 

By  a  certain  provisional  order  for  the  application  of  Provirional 
the  Public  Health  Act,  1848,  to  the  parish  of  St.  John  26, 1851. 
the  Baptist,  Mai^te,  made  in  pursuance  of  the  said 
Public  Health  Act,  and  dated  the  26th  of  May,  1851,  the 
said  Public  Health  Act,  with  certain  exceptions,  was  or- 
dered to  be  applied  and  to  be  in  force  in  a  certain  district 
in  the  said  parish  of  St.  John  the  Baptist,  Margate,  afore- 
said, from  the  day  fixed  for  the  first  election  of  the 
local  board  of  health  by  any  act  of  parliament  confirm- 
ing that  order. 

By  the  said  order, — after  reciting  amongst  other  things 
the  provisions  of  the  said  act  of  the  52  Geo.  3,  c.  clxxxvi, 
as  to  the  said  sinking-fund,  and  that  a  debt  of  37,200/. 
was  due  and  owing  under  the  said  act  on  the  credit  of 
the  rates  payable  in  respect  of  the  said  pier  and  harbour, 
and  which  debt  was  incurred  by  the  commissioners  of 
the  town,  and  the  interest  paid  by  the  rate-payers,  under 
the  acts  therein  recited,  and  that  the  sum  of  20,000/. 
was  larger  than  was  necessary  for  the  purpose  of  the  said 
anking-fund,  and  that  it  was  desirable  that  provision 
should  be  made  for  diminishing  the  maximum  amount 
of  such  sinking-fund,  and  also  for  borrowing  at  a  lower 
rate  of  interest  the  amount  of  the  debt  so  due  as  afore- 


snking-fimd  dKmld  d>pifcor<iJnh  be  IQfiOOL  tmiw,  aay- 
thing  in  tbe  said  m  to  die  oontmr 
and,  if  tbe  directors  of  die  said  p 
puiT  could  ax  anr  dme  bonov  or  take  wf  any 
sums  of  money  sodiaiged  far  tke 
in  execution  of  tbe  said  acts  27  G.  3,  c  liw,  S9  G.  S,  e. 
ii,  and  49  G.  3,  c  cxvii,  or  any  of  tkoBy  on  tiie  secmitj 
of  tbe  rates  and  duties  payabte  in  respect  of  tbe  said  pier 
and  barbooTy  at  a  lover  rate  of  interest  tban  anr  sndi 
fior  tbe  time  being  in  ioroe  sbonld  bear,  Ib^ 
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nught  borrow  sacli  sum  or  sums  at  any  such  lower  rate       1868. 


as  aforesaid,  in  order  to  pay  off  and  discharge^  after  due        botob 
notice,  the  securities  bearing  such  higher  rate  of  interest,  ^- 

JDL  lOCrUH  B« 

and  might  charge  the  rates  and  duties  on  the  security  of 
which  such  moneys  were  due  and  owing,  with  payment 
of  anch  sum  or  sums,  and  such  lower  rate  of  interest,  in 
aach  manner,  and  subject  to  such  regulations  as  to  pre- 
ference of  payment  6f  interest,  priority,  or  otherwise,  as 
existed  with  respect  to  such  moneys  then  so  due  and 
owing :  provided  always  that  no  such  sum  or  sums  of 
money  should  be  so  borrowed  by  the  said  court  of  direc- 
tors for  the  purpose  of  paymg  off  such  securities  as 
aforesaid,  until  the  said  court  should  have  determined, 
with  the  consent  of  a  general  assembly  of  the  proprietors 
aferesaid,  to  reduce  the  sinking-fund  to  a  maximum  of 
10,000^  as  aforesaid,  and  should  have  obtained  the  ap- 
proval of  the  said  local  board  of  the  plans  and  estimates 
of  the  works  on  which  it  was  proposed  by  the  said  court 
of  directors  to  extend  the  surplus  of  such  sinking-fund 
as  aforesaid ;  and  the  said  sum  of  10,000/.  thereinbefore 
referred  to  as  such  sinking-fund,  should  be  taken  to 
mean  such  an  amount  of  stock  as  should  at  the  price  of 
such  stock  on  the  day  fixed  for  the  first  election  of  the 
said  local  board,  by  the  act  of  parliament  confirming 
this  order,  represent  the  amount  of  10,000/.  sterling. 

The  said  provisional  order  was  afterwards  duly  con-  Confirmation 
firmed  by  the  Public  Health  Supplemental  Act,  No.  2, 
being  the  14  &  15  Yict.  c.  98 ;  and  the  said  public  act, 
and  the  provisions  of  the  said  order,  became  and  were 
accordingly  in  force,  in  the  rating  area  of  the  said  parish, 
at  the  time  when  the  defendant  voted  as  hereinafter 
mentioned. 

At  the  time  of  the  making  of  the  said  order,  and  firom 
thence  hitherto,  the  debt  due  upon  the  security  of  the 
rates  of  the  said  company  was  as  mentioned  in  the  said 
order  37,200/.,  and  the  further  capital  of  the  said  com- 
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1868.        pany  was^  and  still  is^  the  additional  sum  of  30^000/., 
BoToi        raised  in  shares  of  100/.  each,  making  a  total  fund  of 

Special  meotiiur       Aiter  the  confirmation  of  the  said  order,  a  special 
of  proprioton     assembly  of  the  proprietors  of  stock  in  the  said  company, 

duly  convened  according  to  the  provisions  of  the  said 
act  of  the  52  O.  8,  was  held  at  Mai^te,  at  which  it 
was,  amongst  other  things,  resolved,  that  the  directors 
of  the  said  company  were  authorised,  as  they  deemed  it 
expedient,  with  the  consent  of  the  Margate  district  local 
board  of  health,  to  use  the  powers  vested  in  them  by 
the  provisional  order,  confirmed  by  the  said  Public 
Health  Supplemratal  Act,  1851,  No  2. 
Pbm  and  wti-  The  said  court  of  directors  thereupon  proceeded  to 
UnSng-pkoT    obtain  plans,  specifications,  and  estimates  for  a  new 

high-water  landing-place,  or  jetty,  and  laid  the  same 
before  the  said  local  board  of  health  for  their  approval, 
and  for  their  consent  to  reduce  the  sinking-fund. 
AMeiit  oflocftl        At  a  meeting  of  the  said  local  board,  on  the  28th  of 

September,  1852,  for  the  purpose,  amongst  other  busi- 
ness, of  approving  or  disapproving  of  the  said  plans, 
specificationsL,  and  estimates,  and  of  assenting  to  or  dis- 
senting firom  the  said  court  of  directors'  reducing  their 
sinking-fund  to  the  sum  of  10^000/.,  and  expending  the 
surplus  on  the  said  proposed  works,  a  resdution  was 
passed,  whereby  the  said  local  board  approved  of  the 
plans,  specificationa,  and  estimates,  and  consented  to  the 
said  prcqposed  reduction  of  the  said  mnking-fimd,  and  to 
the  said  {unexposed  expenditure  of  the  surplus  for  such 
purpose ;  sixieoi  m^nbers  of  the  board  voting  in  fit  voor 
thereof  and  one  against  it. 
IW4MU&I  a  Before  and  at  the  time  of  such  last-mentioned  special 

Wni  bMi4.       assemUv  of  the  proprietors  of  stock  in  the  said  company, 

80  coDTiened  as  aforesaid,  bdng  hdd  as  aforesaid,  and  of 
sadi  last  moDthlv  meeting  of  tlie  said  local  board  of 
kealdi  as  aforesaid,  the  defendant  had  been  dnlv  elected 
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as^  and  then  was^  a  member  of  the  said  local  boards  and 

attended  the  said  meeting  of  the  said  local  board  as 

member  thereof,  and  voted  in  favor  of  the  said  resolution. 

HioaiKs. 

No  consent  of  Her  Majesty's  Attorney-General  was 
obtained  by  the  plaintiffs  for  the  bnngmg  of  this  action  the  Attorney, 
(see  PubUc  Health  Act,  1848,  s.  188).  ^*°«^ 

It  was  agreed  that  the  52  G.  8,  c.  clxxxvi,  and  the 
provisional  order  of  the  general  board  of  health,  and 
the  said  act  of  parliament  confirming  the  same,  and  the 
pleadings,  should  be  considered  as  part  of  this  case,  and 
referred  to  by  either  party,  (a) 

The  question  for  the  opinion  of  the  court  was, — whe-  Qaeetion. 
ther  the  defendant,  by  his  vote,  had  incurred  the  penalty 


(a)  The  declaration  was  as 
follows : — "  Kent,  to  wit.   Fre- 
derick Boyce,  being  a  party 
griered  within  the  tme  intent 
and   meaning   of  the  Public 
Health  Act,  1848,  by  J.  T.,  hie 
attorney,  sues  Eice  Giles  Hig- 
gins,  for  that,  on  the  28th  of 
September  last,  the  defendant 
was  a  proprietor  of  a  certain 
company,  at  Margate,  in  the 
county  of  Kent,  established  for 
the  carrying  on  of  works  of  a 
public  nature,  xmder  the  name 
or  title  of  The  Margate  Pier 
and  Harbour  Company:  And 
the  defendant  was  also,  at  the 
same  time,  a  member  of  the 
local  board  of  health  at  Mar- 
gate aforesaid:    And,  on  the 
day  and  year  aforesaid,  the 
8aid  local  board  were  assem- 
bled at  Margate  aforesaid,  and 
the  defendant  was  then  present 
as  a  member  of  the  said  local 
board :  And  a  certain  question 
in  which  the  said  Margate  Pier 
and  Harbour  Company  was  in- 


terested, was  then  depending 
before,  and  under  the  consider- 
ation of,  the  said  local  board : 
And  the  defendant,  by  reason 
of  his  BO  then  being  a  proprie- 
tor of  the  said  Margate  Pier 
and  Harbour  Company,  and  of 
the  statute  in  such  case  made 
and  provided,  was  disabled 
from  acting  as  a  member  of 
the  said  local  board,  by  voting 
as  a  member  thereof  upon  the 
said  question  then  depending 
before  it:  Yet  the  defendant, 
contrary  to  the  said  statute, 
did  then  and  there  act  as  a 
member  of  the  said  local  board, 
by  voting  upon  the  said  ques- 
tion then  before  such  board 
depending:  And  the  defend- 
ant, by  reason  of  such  acting, 
thereby  incurred  the  penalty 
of  50/.,  to  be  recovered  as  a 
debt  by  any  person  suing  for 
the  same:  And  the  plaintiff 
therefore  claims  the  sum  of 
50/." 
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of  50/.  imposed  by  b.  19  of  the  Pablic  Health  Act,  on 
any  member  of  such  board  acting  as  a  member  after 
being  disabled  firom  acting  hj  that  act,  the  plaintiff  con- 
tending that  the  defendant  was  by  &•  19  disabled  from 
TOting  on  the  question  of  the  local  board  assenting  to  or 
dissenting  from  the  reduction  of  the  pier  sinking-fund ; 
and  whether  the  plaintiff  was  a  person  entitled  to  sue  for 
and  recover  such  penalty,  without  the  consent  of  the 
Attomey-GeneraL 

If  the  court  should  be  of  opinion  in  the  affirmative^ 
then  judgment  by  default  was  to  be  Altered  for  the 
plaintiff  for  50/.  and  costs.  But,  if  the  court  should  be 
of  opinion  in  the  n^ative,  then  judgment  of  nolle  pro- 
sequi was  to  be  entered. 


1.  Penalty  in- 
corred. 


62  G.  8,  c. 
clzxzvi,  1.66. 


Channett,  Serjt.,  for  the  plaintiff.  Two  questions  are 
presented  for  the  opinion  of  the  court, — ^first,  whether 
the  defendant  has  so  acted  as  to  have  incurred  the 
penalty  imposed  by  the  19th  section  of  the  Public 
Health  Act,  1848, 11  &  12  Vict.  c.  63,— secondly,  whe- 
ther the  plaintiff  is  a  person  entitled  to  sue. 

1.  The  defendant,  being  a  member  of  the  local  board 
of  health  for  the  town  of  Margate,  was  incapacitated 
from  voting  at  the  board  meeting  held  on  the  28th  of 
September,  1852,  by  reason  of  his  interest  in  the  Mar- 
gate Pier  Company.  The  material  sections  of  the  Mar- 
gate Pier  Act,  52  6.  3,  c.  clxxxvi,  are  the  66th,  67th  and 
68th.  The  66th  section,  which  provides  for  the  applica- 
tion of  the  rates,  enacts  ''  that  all  and  every  the  sum 
and  sums  of  money  frx>m  time  to  time  to  be  received  for 
the  rates  and  duties  hereby  made  payable  to  the  said 
company  hereby  constituted,  and  all  other  sum  and  sums 
of  money  which  shall  be  received  by  the  said  company 
under  and  by  virtue  of  this  act,  shall  be  applied,  in  the 
first  place,  in  paying  and  discharging  the  interest  of  all 
moneys  due  and  owing  on  the  credit  of  the  rates  and 
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duties  payable  under  the  said  recited  acts  {a);  in  the        1868. 
next  plaoe^  in  paying  to  the  commissioners  for  paving        Botob 
and  lighting  the  said  town  of  Margate  the  sum  of  800/.      Hieanrs. 
for  the  use  of  the  said  town^  for  the  year  current  at  the 
passing  of  this  act;  in  the  next  place^  in  paying  and  dis- 
chai^ing  all  interest  which  may  become  due  on  any 
money  to  be  borrowed  by  the  said  company  under  the 
authority  of  this  act,  and  afterwards  in  payment  of  the 
charges  and  expenses  of  carrying  on^  completing^  and 
finishing,  maintaining,  regulating,  repairing,  and  pre- 
senring  the  said  pier  and  harbour,  and  the  works  belong- 
ing thereto :  and,  when  all  such  payments  shall  have 
been  paid  and  satisfied,  then  the  surplus  of  the  said  rates 
and  duties  payable  to  the  said  company  shall  be  paid 
and  divided  annually  unto  and  amongst  the  several  sub- 
flcribers  to  the  said  joint-stock,  rateably  and  in  propor- 
tion to  the  several  shares  in  the  said  joint-stock ;  pro- 
vided that  no  dividend  in  any  one  year  shall  exceed  the 
rate  of  101.  per  centum  per  annum,  and  that  all  the  sur- 
plus profit,  income,  and  gains  beyond  such  dividend 
shall  be  by  the  said  company  annually  set  apart  as  a 
sinking-fund,  for  the  purpose  of  defiraying  the  expenses 
of  any  such  future  repairs  or  improvements  of  the  said 
pier  and  harbour,  and  works  belonging  thereto,  as  the 
said  court  of  directors  shall  from  time  to  time  think 
necessary  and  proper ;  and  in  the  meantime  such  surplus 
shall  be  invested  in  the  public  funds,  or  in  the  purchase 
of  any  government  securities,  and  the  interest  or  other 
produce  arising  therefrom  shall  be  added  thereto,  and 
accumulate  and  make  part  of  such  fund  for  the  purposes 
aforesaid :  Provided  always,  that,  when  such  sinking-fund 
and  accumulation  shall  amount  to  the  stun  of  20,000/. 
no  further  part  of  such  surplus  revenue  shall  be  added 
thereto,  imtil  the  application  of  some  part  thereof  to  the 

(a)  27  G.  3,  c.  zlv,  39  G.  3,  c.  ii,  and  40  G.  3,  c.  oxvii. 
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1853.        purpofles  intended  shall  have  reduced  the  same  below  the 

Botct        ^^  ^^"'^  ®^  20,000/.,  and  then  only  from  time  to  time 

^'  for  the  raising  of  the  said  sinking-fdnd  again  to  that 

Section  67.        amount.''     The  67th  section  provides  and  enacts, ''  that, 

when  such  sinking-fund  and  accumulation  shall  amount 
to  the  sum  of  20,000/.,  all  the  surplus  revenue  beyond 
what  may  be  necessary  from  time  to  time  for  payment 
of  such  interest,  dividends,  and  expenses  as  aforesaid, 
and  keeping  up  such  sinking-frmd  to  the  said  amount  of 
20,000/.  as  aforesaid,  shall  be  applied  to  pay  off  the 
principal  moneys  due  and  owing  on  the  credit  of  the 
rates  and  duties  payable  under  the  said  recited  acts,  and, 
when  the  same  shall  have  been  frdly  discharged,  then  to 
the  payment  of  the  principal  moneys  borrowed  by  the 
said  company  under  the  provisions  of  this  act ;  and,  when 
and  so  soon  as  the  whole  of  the  principal  moneys  due  and 
owing  under  the  said  recited  acts  and  this  act  shall  have 
been  frdly  discharged,  then  the  surplus  revenue,  subject  to 
the  preceding  applications,  shall  be  invested  in  the  public 
fimds,  in  the  name  of  five  of  the  commissioners  for  paving 
and  lighting  the  said  town  of  Margate  for  the  time  be- 
ing, or  in  the  purchase  of  any  government  securities,  and 
the  interest  or  other  produce  arising  therefrom  shall  be 
added  thereto,  and  accumulate  and  make  part  of  such 
fimd,  until  such  frmd  shall  be  suflScient  to  pay  off  one 
tenth  part  of  each  original  subscription  share,  or  10/. 
per  centum  upon  each  100/.  paid  upon  any  such  sub- 
scription, to  the  proprietors,  upon  the  amount  of  their 
respective  shares,  and  so  on,  from  time  to  time,  as  there 
shall  be  sufficient  to  pay  the  proportion  of  one  tenth 
part  of  such  original  shares,  until  the  whole  of  the  money 
advanced  upon  such  subscriptions  shall  have  been  frdly 
paid  off  and  satisfied;  and,  after  the  said  first  and  all 
other  payments  upon  such  shares  as  aforesaid,  the  divi- 
dends shall  from  time  to  time  be  paid  only  upon  the 
principal  sums  remaining  unpaid  upon  such  subscriptions. 
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at  the  aforesaid  rate  of  10/.  per  centum  upon  the  propor-  1858. 
tion  of  each  original  share  remaining  unpaid ;  and,  when  boyob 
and  so  soon  as  all  the  sums  advanced  upon  such  sub-  „  ^* 
scription  shares  shall  have  been  so  paid  off  and  satisfied, 
the  said  company  shall  be  dissolved.^'  And  the  68th  Section  68. 
section  enacts,  that,  after  the  dissolution  of  the  company, 
the  management  of  the  harbour  and  pier  shall  be  trans- 
ferred to  the  commissioners  for  the  time  being  under  the 
49  G.  3,  c.  cxvii,  and  the  sinking-fund  of  20,000/.  vested 
in  them,  for  the  purpose  of  maintaining  the  harbour, 
pier,  and  works  belonging  thereto.  By  the  10th  section  n  &  12  Vict, 
of  the  PubUc  Health  Act,  1848,-11  &  12  Vict.  c.  63,—  "^  ^'  *"  ^^* 
the  general  board  of  health  are  impowered  to  make  pro- 
visional orders  with  respect  to  the  application  and  exe- 
cution of  the  act,  or  any  part  thereof,  to  any  city,  town, 
&c.,  and  with  respect  to  any  local  act,  and  the  repeal, 
alteration,  extension,  or  inture  execution  of  the  same, 
as  they  may  think  necessary ;  and  it  is  enacted,  that,  "  in 
case  it  shall  be  enacted  by  any  act  of  parliament  here- 
after to  be  passed,  that  the  whole  or  part  of  any  provi- 
sional order  or  orders  of  the  general  board  of  health  shall 
be  confirmed  and  be  absolute,  the  whole  or  part  of  such 
provisional  order  or  orders  which  shall  be  so  confirmed, 
shall  be  as  binding  and  of  the  like  force  and  effect  as  if 
the  same  had  been  expressly  enacted  by  parliament ;  and 
every  such  act  shall  be  deemed  a  public  general  act.^^ 
The  case  finds  that  a  provisional  order  was  made  by  the 
general  board  of  health,  on  the  26th  of  May,  1851,  for 
the  application  of  the  provisions  of  the  Board  of  Health 
Act,  1848,  to  the  parish  of  St.  John  the  Baptist,  Mar- 
gate ;  and  that  provisional  order  received  the  confirma- 
tion of  parliament  by  the  Public  Health  Supplemental 
Act,  1851,  No.  2,-14  &  15  Vict.  c.  98,— which  re- 
ceived the  Royal  assent  on  the  7th  of  August,  1851. 
That  provisional  order,  therefore,  has  now  all  the  force 
and  effect  of  an  act  of  parliament.     {Jervis,  C.  J.     It 
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1858.        ia  the  19th  section  of  the  11  &  12  Vict.  c.  68,  which 

Pqyce        makes  the  defendant  liable,  if  he  be  liable  at  all.] 

^'  That  section  enacts,    "that  no  bankrapt,  insolvent, 

or    other  person  not   qualified  as    aforesaid    [s.    16] 

c  03, 1. 19.  '     ®^^  ^  capable  of  being  elected  as  aforesaid ;    and, 

if  any  person,  after  being  so  elected  or  selected  by  any 
council  otherwise  than  out  of  their  own  number,  shall 
lose  or  discontinue  to  hold  his  qualification,  or  shall  be 
declared  bankrupt,  or  shall  apply  to  take  the  benefit  of 
any  act  for  the  relief  or  protection  of  insolvent  debtors, 
or  shall  compound  with  his  creditors,  or  if  any  member 
selected  or  elected  under  this  act  shall  accept  or  hold 
any  office  or  place  of  profit  under  the  local  board  of 
health  of  which  he  is  a  member,  or  shall  in  any  manner 
be  concerned  in  any  bargain  or  contract  entered  into  by 
such  board,  or  participate  in  the  profit  thereof,  or  of  any 
work  done  under  the  authority  of  this  act  in  or  for  the 
district  for  which  he  is  a  member,  then  and  in  every 
such  case  such  person  shall,  except  in  the  cases  next 
hereinafter  provided,  cease  to  be  such  member,  and  his 
office  as  such  shall  thereupon  become  vacant ;  and  any 
person  who,  not  being  duly  qualified  to  act  as  member 
of  the  said  local  board,  or  who  has  not  made  and  sub- 
scribed the  declaration  required  of  him  by  this  act,  or 
who,  after  being  disqualified  or  disabled  from  acting  by 
any  provision  of  this  act^  shall  so  act,  shall  for  every 
such  offence  be  liable  to  a  penalty  of  50/.,  which  may  be 
recovered  by  any  person,  with  full  costs  of  suit,  by  action 
of  debt ;  and  in  such  action  it  shall  be  sufficient  for  the 
plaintifi^  to  prove  in  the  first  instance  that  the  defendant, 
at  the  time  when  the  offence  is  alleged  to  have  been 
committed,  acted  as  such  member ;  and  the  burthen  of 
proving  qualification,  and  the  making  and  subscription 
of  the  declaration,  or  negativing  disqualification  by  reason 
of  non-residence,  or  not  being  seised  or  possessed  of  the 
requisite  real  or  personal  estate,  or  both,  shall  he  upon 
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the  defendant :  Provided  always,  that  no  person  being  a  1853. 
proprietor^  shareholder,  or  member  of  any  company  or  boyoe 
concern  established  for  the  supply  of  water  or  for  the  _  ^' 
carrying  on  of  any  other  works  of  a  Uke  public  nature, 
shall  be  disabled  firom  being,  continuing,  or  acting  as 
member  of  the  said  local  board,  by  reason  of  any  con- 
tract entered  into  between  such  company  or  concern  and 
such  board ;  but  no  such  person  shaU  vote  as  member  of 
the  said  local  board  upon  any  question  in  which  such 
conqniny  or  concern  is  interested :  Provided  also,  that 
all  acts  and  proceedings  of  any  person  disqualified,  dis- 
abled, or  not  duly  qualified  as  aforesaid,  or  who  has  not 
made  and  subscribed  the  said  declaration,  shall,  if  done 
previously  to  the  recovery  of  the  last-mentioned  penalty, 
be  valid  and  e£fectual  to  all  intents  and  purposes  whatso- 
ever/' That  section  clearly  imposes  the  penalty  upon 
those  who,  being  disqualified  or  disabled  firom  acting 
shall  nevertheless  vote.  A  person  interested  in  a  public 
work,  is  not  prevented  firom  being  a  member  of  the  local 
board  of  health ;  but  he  is  prohibited  firom  voting  upon 
any  question  in  which  the  particular  company  or  con- 
cern is  interested.  [Jervis,  C.  J.  The  act  imposes  the 
penalty  upon  persons  acting  who  are  unqualified,  or  who 
are  disqualified  or  disabled  by  any  provisions  thereof. 
A  party  interested  in  any  bargain  or  contract  with  the 
board,  is  absolutely  disqualified.  Then  there  is  a  sort 
ef  qualified  disqualification:  a  shareholder  or  memb^ 
of  a  company  or  concern  established  for  supplying  water, 
or  of  any  other  like  public  nature,  is  not  disqualified, 
but  is  merely  disabled  from  voting  upon  any  question 
on  which  such  company  is  interested.  Maule,  J.  If 
the  party  has  a  pecuniary  interest,  he  is  altogether  dis- 
abled firom  acting,  unless  he  brings  himself  within  the 
exception, — as  a  shareholder  in  a  public  work.]  The 
question  is,  what  is  meant  by  being  "  disabled  from 
acting.''     The  party  clearly  has  no  right  to  vote  upon  a 
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1853. 


BOTOE 

HiGonrs. 


2.  Pluntiffa 
party  grieved. 


matter  in  which  he  is  interested^  whether  individually 
or  as  a  member  of  or  shareholder  in  a  public  work. 
Quoad  hoc^  he  is  disabled^  and  so  incurs  the  penalty. 
The  proviso  in  section  19  was  merely  introduced  for  the 
protection  of  the  interests  of  the  public.  [Williams ,  J. 
Where  you  seek  to  impose  a  penalty^  the  words  must  be 
dear  and  imambiguous.]  It  is  submitted  that  they  are 
so  here.  The  language  of  the  section  is  to  be  construed 
in  its  ordinary  grammatical  sense. 

2.  The  133rd  section  of  the  11  &  12  Vict.  c.  63,  enacts 
''  that  no  proceedings  for  the  recovery  of  any  penalty 
incurred  under  the  provisions  of  this  act,  shall  be  had  or 
taken  by  any  person  ot/ier  than  the  party  grieved,  or  the 
local  board  of  health  in  whose  district  the  offence  is 
committed,  or  by  the  churchwardens  and  overseers  of 
the  poor  (where  any  such  penalty  is  directed  to  be  paid 
to  the  churchwardens  and  overseers  of  the  poor),  without 
the  consent  in  writing  of  Her  Majesty's  Attorney-Gene- 
ral first  had  and  obtained.'^  [JerviSy  C.  J.  Is  this 
plaintiff  a  "  party  grieved  ?  *']  It  is  not  necessary  that 
he  should  be.  The  case,  however,  states  that  he  is  an 
inhabitant  householder  of  Margate,  and  a  rate-payer, 
and  in  the  habit  of  using  the  Margate  pier  and  jetty  for 
the  purpose  of  embarking  and  disembarking.  [Mauley 
J.  Like  any  other  member  of  the  public.  Must  there 
not  be  some  private  and  particular  grief?  Jervis,  C.  J. 
Every  individual  member  of  the  public  surely  cannot  be 
a  "  party  grieved.'^]  The  question  agitated  before  the 
board,  Was,  whether  or  not  the  Margate  Pier  sinking- 
fimd  should  be  reduced  from  20,000/.  to  10,000/.  In 
that  the  plaintiff  was  clearly  interested.  [MatUe,  J. 
No  more  than  any  of  us  are.  Williams,  J.  He  is  re- 
lieved by  the  reduction  rather  than  grieved.']  It  is  not 
necessary  that  he  should  be  a  party  grieved  at  all. 
The  19th  section  enacts  that  the  penalty  shall  be  reco- 
vered "by  any  person/ 


}} 
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Ph^^ion,  for  the  defendant,  was  stopped  by  the  court.        1858. 

BOTOB 

Jb&tis.  C.  J.     I  am  of  opinion  that  the  defendant  is      „  ^• 

.  HioaDns* 

entitled  to  judgment.  It  is  unnecessary  to  consider 
whether  or  not  the  defendant  has  so  acted  as  a  member 
of  the  local  board  as  to  have  incurred  the  penalty  im- 
posed by  the  11  &  12  Vict.  c.  63,  s.  19,  because  we  are 
all  of  opinion  that  the  plaintiff  has  not  shewn  himself  to 
be  a  party  grieved,  so  as  to  entitle  him  to  sue  without 
having  first  obtained  the  consent  in  writing  of  the 
Attorney-General. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant. 


Ex  parte  B&adburt. 


N&9.14». 


Jr  HIPSON,  on  a  former  day  in  this  term,  moved  for  a  A  baDkrapt, 
wnt  of  habeas  corpus  cum  causa  to  bring  up  the  body  of  tion  before 


a 


John  Bradbury,  a  prisoner  committed  to  the  gaol  of  S^™*!5^Jd^^* 
Coventry,  under  a  warrant  of  G.B.Daniell,Esq.,  one  of  the  why  a  certain 
commiBsioners  of  the  court  of  bankruptcy  for  the  Birm-  had  been  drawn 
ingham  district,  for  not  answering  to  his  satisfaction  j,^^^^^^^ 
certain  questions  put  to  him.  ^e  admitted, 

did  not  receive 

The  warrant  of  commitment  was  as  follows : —  the  money), 

"  Whereas,  a  petition  for  adjudication  was  duly  filed  ^occeds  wcto 

appropriated, 
answered  that 
bii  memory  did  not  serve  him :  the  commiflsioner  committed  him  to  prison,  for  not 
tnswering  to  his  satis&ction,  under  the  12  &  18  Vict,  c  106,  s.  260 :— Held,  that  he  was 
justified  in  so  d(nng. 

The  261st  section  of  the  statute  provides,  that,  upon  a  habeas  corpus  to  discharee  the 
bankrupt  from  a  commitment  under  s.  260,  the  court  shall,  if  required  by  the  baiikrupt, 
in  case  the  whole  examination  is  not  set  out  in  the  warrant,  "  inspect  and  consider  tne 
whole  of  the  examination  of  such  person,  whereof  any  such  question  was  a  part  r^ — QiKere, 
as  to  the  mode  of  obtaining  the  examination,  where  the  rule  is  merely  to  shew  draae  why 
a  habeas  corpus  should  not  issue,— it  not  being  the  practice  to  grant  a  certiorari  for  that 
purpoae. 

VOL.  XIV. — C,  B.  C 


3<-  IF    TEZ    Ol»KHi>» 


£c  vev  "Ji*-  Birmnigiian  difiLnir:-  rr  tiit  ssmt  bdl  ugurucuiu 
icL. :  ▼  mcL  mi  fcszaa.  wm  £ksc  ol  -dtt  ISta:  if  %iigiWL 
1^£^  ix.  ijie  sac  cimr:  of  iHxikriigixzrir  iir  ^ik  Srsimc- 
\bbl  WKTzifS: :  luiQsr  -winA.  ode  pcsaoiiiL  'ait  «b£  lAm. 
Jtendinnr  v»  duly  Mmdnc  bsiinnK    ^a£  ^«9R» 

cr^imt  ifsicFY  mt-  vant  of  lie  oammHBiaiaB  nf  i^ 
fiorur:..  u:  'ai^  crmr:  oT  tHmkmxnrr  fir  lan^ 


OKzacL  OL  lait  3Cti:  of  AuriBL.  IfiSS,  aaiE  ^k  ±Mh  if 
S^iRezLfuer.  2*il^^,  -disc  szic  TJiffre^  tz'  'bt  fMJiii'iHniL.  aii 
XI  iLUL^  I  frZ  laif  TTiK  CHiKn'Err  suL  mgiinRirr  rf  ifl 
Lit  {airjKiie  till  *!fiOT:^  cic  ctjj  m.'  ■■■iifwy  -j:  -dt  sa£  ye- 
i^OL.  £xi£  tzrjtSkZ  iL  ^Lnwk'iTT  of  laif  mL  mnnnnw  «o 

lii^  K  ib^jcmL  v^  *k  iifiia  ol  liie^  sac  ^S^Ol  of  S 

And  nxs*aat  lie  «ai  Jc&x  Bncbxrr  a&h-  sEud  Ar 
d«iisEnCji:iL  3*i?i=r«d  Vr  lie  fcacss  m  lins  cht  salr 

E«c^  ice  ri  i£e  ccsisiniiocn  of  lie  aoi  coon,  ss  fli 
tie  Bat  eiHXTt  'Se.  lie  ^ad  rf  XoKcseber  zhsobc.  jmI  tfe 
loai  Ji±z.  Bncbvrr  euae  de^OR  ze.  sal  w^  ^  mS^pjI 
iia^er  lie  dfc^axxs>:?a  «o  S£&£id  bv  ^^^*  ^  afannid,  in 

'^Cfe.  )f&rcfL  lie  -Vi  liei^  <??""  *  cheiqpe  fer  TSW- 
^  lie  bisii  wi  dnwr:  in  ix^^xs  rf  Mr.  Fi^er.     He 

fcr  Mr.  Haat:>,  wb>  w»  verr  2.  I  wioisd  de  monrr, 
lo  cnc^ttKi?  &  =5^ri2«e  cc  VjmI:  c/  lie  itsssbk^  before 
tte  yXWL  ecojd  be  on  vn  .?«t  ciT  rfie  fsziiAs :  Ae  mmwa 
aeraeiryr  I  tii:<:Li  LaT^  iLm  iryroer.  I  firs  airaiccd  tbe 
7Gfy.  16  lie  ir25cees  and  lier  repiii  bwl  Tlic  760/. 
Ecc  ca  i&T  ovn  acrcmnt«  bci  on  tlie  port  of  my  wife's 
Mr  ba£^er^  aiiruKed  it  u>  me  RMT  tke  «e  of  m J 
wi5!r  §  cnsitecs^  TlieT^TaLDcedmeasiaiiofiDOiieTooinT 
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house^  in  the  Moseley  Road.  I  purchased  Willow  Cot-  1853. 
tage  about  June  the  30th ;  I  was  to  pay  760/. ;  I  had  ET^^tT" 
only  then  the  prospect  of  borrowing  the  money  on  the  Bradbuky. 
property,  by  way  of  mortgage :  I  then  borrowed  500/. 
from  Mr.  Moise,  of  Liverpool.  Mr.  Hamp,  solicitor, 
obtained  the  money  for  me.  I  do  not  know  Mr.  Moise. 
I  then  executed  a  mortgage  for  150/.  to  my  wife's  trus- 
tees, on  the  Willow  Cottage.  I  did  not  receive  at  that 
time  any  money  direct  through  the  trustees,  but,  through 
their  medium,  I  had  150/.  from  my  wife,  having  previously 
asked  the  consent  of  her  trustees.  The  150/.  was  paid 
to  me  at  the  time  of  the  mortgage,  or,  I  believe,  a  short 
time  before  the  house  was  purchased.  My  wife,  I  believe, 
drew  the  money  from  her  trustees.  On  the  30th  of  June, 
I  executed  a  declaration  of  trust,  declaring  the  whole  of 
the  furniture  in  WiUow  Cottage  as  belonging  to  my 
wife.  Two  days  after,  I  executed  a  security  for  60/.  to 
Mrs.  Alloock,  my  wife's  sister.  At  the  time  I  bought 
the  house,  I  was  compelled  to  raise  all  the  money  I  could, 
and  give  the  security  named  for  it.  I  had  some  shares 
in  The  Mixon  Copper-Mining  Company. 

"  Question.  Did  you  not  deposit  with  Messrs.  Moil- 
Uett  a  certificate  of  your  being  entitled  to  two  hundred 
shares  in  The  Mixon  Copper-Mining  Company,  as  secu- 
rity for  your  account  ? 

"  Answer.    To  the  best  of  my  belief,  I  did  not. 

"  Question.  Are  you  prepared  to  declare  you  did  not 
deposit  that  scrip  as  security  at  your  bank  ? 

*'  Answer.  I  solemnly  declare  I  did  not  deposit  as  a 
security  the  scrip-receipt  of  shares  in  The  Mixon  Copper- 
Mining  Company  at  the  bank  of  Messrs.  Moilliett. 

"  Question.     Did  you  leave  it  there  at  all  ? 

"  Answer.  I  might  have  lost  it  there.  I  did  not  leave 
it  there  personally. 

*'  Question.  Did  you  obtain  a  second  receipt  for  the 
same  stock  from  Mr.  Lewis  ? 

c2 


u 


"  fMiiii       I  fid. 

I  nU  dr  no  kndred  ihares  to  Mr. 
lad  Imirri  kirn  tfe  aecoBd  meqpt.     He  gaTe 
se  m  Un  ior  45/.  ior  dr  ikafs. 

"QtafirfML    Ax  tiiB  tuK,  kl  Tossid  Mr.Purish 

beat  M wliriiiL  eadk  oiker  widk  Ub? 

To^  to  m  ivxT  giot  extent ;  baft  I  nefer 
bookft,  nd  dierefcre  laiv  no  jrpmnit  of  fliose 
If  I  pnre  Fuxidi  nnr  biD,  be  paid  ift  mwmy ; 
and  it  voold  depend  on  cnanHtaneeB  vbedber  I  met 
Amiy  or  bim.  I  dertAjyed  dioK  \SBb^  becmae  I 
tlmngiit  tber  voold  DOC  be  lequiied  again.  I  deBtroyed 
tbe  bwt  tbree  or  fiwr  mnnthii  bai^  Tbe  dieqne  on 
Jannarr  27tb,  I  diev  in  £iToar  of  mr  brodier  instead  of 
'id£.'  He  never  bad  a  fiutbing  of  tbe  moncy^  nor  did 
be  see  it.  Tbat  dieqw  was  vritten  faj  Mr.  Lewis's 
derk.  I  was  talking  to  bun,  and  said  I  am  going  to 
tbe  bank^  and  pot  in  mr  brotber's  name. 

''  Qaaturn.  Wbat  object  bad  itm  far  *"*^^g  tbe 
dieqne  for  lOML  payable  to  tbe  Ber.  W.  Bradbmy? 

**  Ammetr.  I  bad  no  object:  I  mi^tbaTe  been  lend- 
ing some  money  to  a  party  for  a  few  daT^  and  I  did  not 
like  to  appear  to  botber  tbe  bank  by  drawing  it  out  in 
my  own  name.    Tbe  money  was  repaid  in  a  few  days. 

^*  Qtiestum.  Have  yon  any  fbrtber  answer  to  give  to 
tbe  question? 

'^Amwer.    Not  to  my  recollection. 

"Qmestiam.  Wereyouintbebabitof  goingtosteeple- 
cbases  at  tbe  ocxnmencement  of  this  year  ? 

"  Angwer,    I  was. 

''  Qaef /ioa.  Were  you  in  tbe  habit  of  taking  money 
with  you  for  the  purpose  of  betting? 

**  Answer,    Yes. 

''OKef/ion.  Were  you  in  the  habit  of  bettmg  on 
these  steeple-chases,  by  commission? 
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1853. 


**  Afuwer.    Yes. 

*'  (Question.     Was  not  that  the  mode  by  which  you 


Ex  parte 

obtamed  your  livelihood?  Bsadbubt. 

'*  Answer,    Yes. 

''  Question.  Also,  were  you  in  the  habit  of  discount- 
ing and  lending  money  to  various  parties  ? 

*'  Ansu?er.    Yes,  to  a  very  great  extent. 

''  Question.  The  money  you  were  in  the  habit  of  taking 
to  races,  did  you  draw  out  of  your  bank  ? 

'^  Answer.    Yes. 

''  Question.  And,  on  your  return  home,  did  you  pay 
your  balance  into  your  bank? 

'*  Answer.    Decidedly. 

*'  Question.  What  part  of  the  cheque  marked  A.  was 
signed  by  you  ? 

"  Answer.    Only  my  name. 

"  Question.    In  whose  hand- writing  is  the  other  part  ? 

*'  Answer.  To  the  best  of  my  belief,  Mr.  Badger's. 
He  is  d^k  to  Mr.  Lewis,  share-broker. 

''  Question.    Did  you  hand  the  cheque  to  Mr.  Badger  ? 

'*  Answer.  I  believe  he  wrote  the  whole  of  it  in  my 
presence,  and  I  signed  it. 

"Question,  Did  he  place  the  Rev.  W.  Bradbury's 
name  in  the  cheque  by  your  consent  ? 

"Answer.    Yes. 

"  Question,  In  all  your  transactions,  were  you  in  the 
habit  of  filling  up  the  entire  cheque,  or  only  signing 
them? 

"  Answer.     Only  signing  them. 

"  Question.  Not  having  kept  any  books,  does  your 
memory  serve  you  as  to  how  this  100/.  was  appro- 
priated? 

"  Answer.    Not  now. 

"  Question.  Does  your  memory  serve  you  to  state  the 
reason  why  the  Rev.  W.  Bradbury's  name  was  put  into 
this  cheque  ? 
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KKJLUBrST. 


1853.  "  Afuewer.     It  does  not  at  present. 

Kx  ]«ru^  "  Qfte^tioH.      Have  you  any  further  exjdanation  to 

give  why  the  cheque  is  made  payable  to  the  Rer.  W. 
Bradburv? 

''  Answer.  I  cannot  reooUect,  or  tax  my  memoiy  at 
present. 

"  Question.  Is  that  the  only  answer  yon  mean  to 
give? 

"  Answer,  I  should  be  most  happy  to  give  a  more 
satisfactorv  answer  if  I  could :  but  mv  memory  does  not 
serve  me, 

"  And  whereas  the  said  John  BradbuiTj  not  having 
fully  answered  to  my  satisfaction  the  lawful  quesdons 
following,  that  is  to  say, 

''  Questiom.  What  object  had  you  tor  miking  the 
cheque  for  UXV.  payable  to  the  Rev.  W.  Bradbary? 

''Answer.  I  had  no  object.  I  might  have  beoi  lend- 
ing some  money  to  some  party  for  a  few  daya^  and  I  did 
not  like  to  appear  to  bother  the  bank  by  drawing  it  out 
in  my  own  name.     The  money  was  repaid  in  a  few  days. 

"  Q^testion.  Havip  you  any  further  answer  to  give  to 
the  question ': 

••  Answer.     Not  to  my  lecoUection. 

"  Qik'^rio^i.  What  (Murt  of  the  cheque  marked  A.  was 
siipaed  bv  vou ": 

"  Answer.     Ouhr  mv  name. 

"  C^^^KM.     In  whv>se  hiahi- writing  is  the  other  port? 

"  jlvKvr.  To  tto  bvs;  ot  uiy  be&t.  Mr.  Badgers: 
h^  i<  ci^rk  :o  Mr.  Lew:*,  ;iiuure-':Mfvkor. 

••  (^;^i,.'«.     Ki  you  bAad  she  che^-jfce  to  Mr.  Badger  ? 

"  A%sw*fr^  1  c^^x-vc  ho  wrvxe  th^c  whoie  of  it  in  my 
prv^-_cv\  izid  I  sii:"::tv. ::. 

•"  QYf^:*j::«.     P:a  h^:   rljkv  rbx"   KvV.  W.  Braibarr's 

*i**^-.:^i!'  .*.     I-  ill  \  .\j:  -r;i:i5;fc:^:cc;>v  wefv  vvsi  in  the 
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habit  of  filling  up  the  entire  cheque^  or  only  signing        1858. 

*«°^?  Ex  parte  "^ 

''  Answer.     Only  signing  them.  Bradbitey. 

"  Question.  Not  having  kept  any  books^  does  your 
memory  serve  you  as  to  how  the  100/.  was  appropriated? 

"  Answer.    Not  now. 

"  Question.  Does  your  memory  serve  you,  to  state 
vfhj  the  Rev.  W.  Bradbury's  name  was  put  into  this 
cheque  ? 

"  Answer.    It  does  not  at  present. 

''  Question.  Have  you  any  further  explanation  to  give 
why  the  cheque  is  made  payable  to  the  Rev.  W.  Brad- 
bury? 

''  Answer.  1  cannot  recollect,  or  tax  my  memory  at 
present. 

*'  Question.   Is  that  the  only  answer  you  mean  to  give  ? 

'^Answer.  I  should  be  most  happy  to  give  a  more 
satis&ctory  answer,  if  I  could ;  but  my  memory  does 
not  serve  me, — 

''put  to  him  by  me,  not  having  any  lawful  objection 
allowed  by  me:  These  are,  therefore,  to  will  and  re- 
quire and  authorise  you,  immediately  on  receipt  here- 
of, to  take  into  your  care  and  custody  the  body  of 
the  said  John  Bradbury,  and  him  safely  convey  to  Her 
Majesty's  gaol  at  Coventry,  in  the  county  of  Warwick, 
and  him  there  deliver  to  the  keeper  of  the  same  prison, 
who  is  hereby  required  and  authorised,  by  virtue  of  the 
said  petition  and  statute  aforesaid,  to  receive  the  said 
John  Bradbury  into  his  custody,  and  him  safely  keep 
and  detain,  without  bail,  until  such  time  as  he  shall  sub- 
mit to  me  the  said  commissioner,  or  some  other  of  Her 
Majesty's  commissioners  duly  authorised  as  aforesaid, 
and  full  answer  make,  to  my  or  his  satisfaction,  to  the 
several  questions  so  put  to  him  by  me  as  aforesaid ;  and 
for  your  so  doing  this  shall  be  your  sufficient  warrant. 

''Given  under  my  hand  and  seal,  at  the  Waterloo 
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1853. 


Ex  parte 
Bbadbubt. 


Sooms^  Waterloo  Street^  Birmingham,  in  the  connty  of 
Warwick,  this  2nd  day  of  November,  1858. 

"E.  R.  Daniell/jCommissioner.'' 

''  To  William  Bodell,  or  Charles  Henry  Dyer,  his  as- 
sistant, and  to  James  Stanley,  Keeper  of  Her  Majesty's 
Gaol  of  Coventry  in  the  county  of  Warwick,  or  his 
deputy/' 

[A  difficulty  arose,  inasmuch  as  the  tohole  of  the  ex- 
amination was  not  set  out  in  the  warrant,  and  the  com- 
missioner had  refused  to  furnish  the  applicant  with  a 
copy,  whereas  the  261st  section  of  the  12  &  13  Vict.  c. 
106,  requires  the  court,  upon  the  return  of  the  habeas, 
to  inspect  and  consider  the  whole  (a);  and  therefore,  un- 


(a)  The  26l8t  section  enacts, 
"  that,  if  any  person  be  com- 
mitted by  the  court  for  refus- 
ing to  answer,  or  for  not  ftdly 
answering,  any  qnesticxi  pnt  to 
him  by  the  court,  such  court 
shall  m  its  warrant  of  commit- 
ment specify  every  such  ques- 
tion; provided,  that,  if  any 
person  so  committed  shall  bring 
any  habeas  corpus  in  order  to 
be  discharged  from  such  com- 
mitment, and  there  shall  appear 
on  the  return  of  such  habeas 
corpus  any  such  insufficiency  in 
the  form  of  the  warrant  where- 
by such  person  was  committed, 
by  reason  whereof  he  might  be 
discharged,  it  shall  be  lawM 
for  the  court  or  judge  before 
whom  such  person  shall  be 
brought  by  habeas  corpus,  and 
such  court  or  judge  is  hereby 
required,  to  commit  such  per- 
son to  the  same  prison,  there 
to  remain  until  he  shall  con- 
form, unless  it  shall  be  shewn 
to  such  court  or  judge,  by  the 


person  committed,  that  he  has 
fully  answered  all  lawful  ques- 
tions put  to  him  by  the  courts 
or,  if  such  person  was  commit- 
ted for  refusing  to  be  sworn,  or 
for  not  signing  his  examina- 
tion, unless  it  shall  appear  to 
such  court  or  judge  that  he  had 
a  sufficient  reason  for  the  same : 
provided  also,  that  such  eourt 
or  judge,  shaU,  if  required 
thereto  by  the  person  commit- 
ted, in  case  the  whole  of  the 
examination  of  the  person  so 
committed  shall  not  have  been 
stated  in  the  warrant  of  com- 
mitment, inspect  and  consider 
the  whole  of  the  examination 
of  such  person,  whereof  any 
such  question  was  a  part;  and, 
if  it  shall  appear  from  the  whole 
examination  that  the  answer  or 
answers  of  the  person  conmiit- 
ted  is  or  are  satisfactory,  such 
court  or  judge  shall  and  may 
order  the  person  so  committed* 
to  be  discharged." 
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less  the  habeas  issued  in  the  first  instance^  the  whole  ex-        1853. 
amination  would  not  be  before  the  court.    It  was  sug-       Expwrte 
gested  that  a  certiorari  might  be  granted  for  the  purpose     Biudbubt. 
of  having  the  entire  examination :  but^  upon  inquiry,  the 
Lord  Chief  Justice  said  he  was  informed  that  it  was  not 
the  practice  to  issue  a  certiorari  for  that  purpose ;  and 
therefore  the  rule  was  granted,  calling  upon  the  com- 
missioner and  the  keeper  of  the  gaol  to  shew  cause  why 
a  habeas  corpus  should  not  issue.] 

f 

Gray  now  shewed  cause.  The  260th  section  of  the  12 
k  13  Vict.  c.  106,  provides,  that,  if  the  bankrupt  shall 
not  fully  answer  any  lawful  question  put  to  him  by  the 
court  of  bankruptcy,  to  the  satisfaction  of  such  court,  he 
may  be  committed.  The  discretionary  power  thus  given 
to  the  commissioner  is  subject,  of  course,  to  the  control 
of  the  superior  courts.  But  the  matter  for  the  considera- 
tion of  this  court,  is,  not  whether  the  answers  given  by  the 
bankrupt  would  have  satisfied  them,  but  whether  they 
may  be  unsitiEfectory  to  a  reasonable  inind,-to  the  tribu- 
nal  upon  which  the  law  casts  the  duty  of  saying  in  the  first 
instance  whether  they  are  satisfactory  or  not,  and  which, 
having  the  party  before  it,  has  the  best  means  of  judging 
of  the  fact.  In  Miller's  Case,  2  W.  Bla.  881,  886,  De 
Grey,  C.  J.,  said  :  "  K  a  man  is  so  hardy  as  to  swear  he 
has  not  any  positive  recollection,  and  it  can  be  proved 
from  other  circumstances  that  he  has,  he  is  clearly  guilty 
of  perjury.  But,  till  that  be  shewn,  we  must  give  the 
same  credit  to  a  witness  in  swearing  to  this  negative,  as 
in  all  other  cases.  If  he  really  has  no  recollection,  His 
impossible  to  make  any  other  answer ;  and  we  must  not 
compel  men  to  impossibilities."  That  doctrine,  how- 
ever, is  not  now  recognised.  Parke,  B.,  says,  in  Ex 
parte  Lord,  16  M.  &  W.  462,  465,—"  The  rule  of  law  is 
clear :  it  is  laid  down  by  Lord  Kenyon,  in  Ex  parte 
Nowlan,  6  T.  R.  118,  that  the  question  in  each  particu- 
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1853.  1^  ^^^^®®  ^  ^  decided,  is,  ^  whether  the  answer  given  by 
^TirTT  ^te  bankrupt  be  or  be  not  sufficient  to  satisfy  the  mind 
BsADBUBY.  of  any  reasonable  person/  In  the  same  case,  Ashhurst^ 
J.,  says,  'It  would  be  a  ridiculous  ceremony  for  the 
commissioners  to  go  through,  in  examining  a  bankrupt, 
if  they  were  bound  to  give  credit  to  his  account^  however 
improbable  or  absurd  it  might  be,  merely  because  he  has 
the  effrontery  to  swear  to  it.  {a)  In  these  cases,  they 
are  to  exercise  their  judgment  upon  the  whole.  We  are 
to  do  the  same.  If  we  think  the  commissioner  exercised 
a  sound  discretion  in  disbelieving  the  bankrupt's  story, 
we  ought  to  leave  him  where  he  is.''  In  a  recent  case 
oi  Ex  parte  Legge,  22  Law  Joum.,  N.  S.,  Q.  B.  345,  a 
bankrupt,  on  his  examination  before  a  commissioner,  be- 
ing asked  what  were  his  intentions  when  he  went  to 
Southampton,  answered  that  he  went  to  take  rest  and  to 
make  an  arrangement  for  the  benefit  of  his  creditors : 
the  commissioner,  from  what  had  previously  passed,  dis- 
believing the  answer,  held  it  to  be  unsatisfactory,  and 
committed  the  bankrupt  to  prison  under  the  12  &  13 
Vict.  c.  106,  8.  260,  for  not  answering  to  his  satisfaction: 
and  Coleridge,  J.,  held,  that,  notwithstanding  the  answer 
was  a  categorical  answer  to  the  question  put,  yet,  inas- 
much as,  taken  in  connection  with  the  preceding  portion 
of  the  examination,  it  was  not  a  satisfactory  explanation, 
the  commissioner  was  justified  in  committing  the  bank- 
rupt. \Maule,  J.  The  commissioner  is  not  bound  to 
believe  all  that  the  bankrupt  says.]  There  was  enough 
upon  this  examination  to  shew  that  the  commissioner 
might  reasonably  be  dissatisfied  by  the  answers  which  the 
bankrupt  gave,  as  well  with  regard  to  the  money  trans- 
actions as  to  the  mining  scrip.  [JerviSf  C.  J.  AU  the 
answers  as  to  the  scrip  are  certainly  very  unsatisfactory.] 
The  suspicion  is,  that  the  100/.  for  which  the  cheque  was 

(a)  And  see  In  re  Martin,  4  P.  &  L.  768,  and  Ex  parte  Oliver ^ 
1  Boae,  B.  C.  407. 
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drawn  on  the  /27tli  of  January^  was  given  to  Lewis,  to        1853. 
induce  him  to  give  the  bankrupt  the  duplicate  scrip-cer-       ex  parte 
tiiicates.     {Jervia,  C.J,   There  is  no  connection  between     Bradbitbt. 
the  two  transactions,  upon  the  £Bice  of  the  warrant.]     It 
is  impossible  the  court  can  say  the  commissioner  was 
wrong  in  being  dissatisfied  with  the  answers  given  as  to 
that  cheque :  the  bankrupt  could  not  have  disposed  of 
so  large  a  sum  without  recollecting  how  he  had  parted 
with  it. 

Pkipsonj  in  support  of  his  rule.    The  question  is, 
whether^  judging  from  what  is  set  out  upon  the  face  of 
the  warrant, — which  alone  the  court  can  look  at, — the 
commissioner  was  reasonably  justified  in  holding  the 
bankrupt's  answers  to  be  unsatisfactory.     The  commis- 
sioner is  not  to  act  upon  impressions   received  from 
something  of  which  he  withholds  from  the  court  the 
power  of  judging.     The  questions  and  answers  set  out 
in  the  warrant  relative  to  the  cheque  for  100/.,  which 
the  commissions  finds  to  have  been  unsatisfactory,  have 
no  reference  to  anything  else.    Are  those  answers  in 
themselves   insufficient  or  unsatisfactory?     If  not,  do 
they  become  so  by  reason  of  anything  that  appears  on 
the  warrant  ?     At  the  utmost,  they  amount  to  a  mere 
statement  of  the  bankrupt's  want  of  recollection  why 
his  brother's  name  was  inserted  in  that  cheque,  and  how 
the  proceeds  were  applied.     [Maule,  J.     There  certainly 
does  not  appear  to  be  any  necessary  connection  between 
the  answers  as  to  the  100/.  cheque,  and  those  relating 
to  the  transactions  as  to  the  house  and  as  to  the  mining 
scrip.]     In  truth,  the  bankrupt   has   been   committed 
merely  because  his  recollection  does  not  accurately  serve 
him  as  to  the  transaction  inquired  about,  when,  as  was 
observed  by  De  Grey,  C.  J.,  in  Miller's  Case,  2  W.  Bla. 
881,  "if  he  really  has  no  recollection,  it  was  impossible 
to  make  any  other  answer .'' 
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1853.  Jeryis,  C.  J.    I  am  of  opinion  that  this  role  must  be 

^ExBMte  discharged,  and  that  the  learned  commissioner,  under 
BsADBUBY.  the  circumstances  set  out  upon  the  &ce  of  his  warrant, 
was  fully  justified  in  committing  the  bankrupt.  The 
question  is,  whether  the  commissioner  was  reasonably 
bound  to  be  satisfied,  when  the  bankrupt,  in  answer  to 
inquiries  as  to  why  his  brother's  name  was  inserted  in 
the  100/.  cheque,  and  how  the  money  was  appropriated, 
merely  said  that  his  memory  did  not  serve  him.  The 
substance  of  his  answers,  is,  '^  I  know  nothing  at  all 
about  the  transaction.^'  That  clearly  could  not  be  satis- 
£Eictory.  If  the  bankrupt  had  assigned  any  reason  for 
his  want  of  recollection,  the  commissioner  might  have 
pursued  the  inquiry.  But  all  inquiry  was  effectually 
closed  by  the  answer.  The  bankrupt  was  bound  to  give 
some  excuse  or  explanation  for  his  somewhat  extraor- 
dinary defect  of  memory. 

Maule,  J.  I  agree  with  my  Lord  Chief  Justice  in 
thinking  that  there  ia  no  ground  to  quarrel  with  the 
commitment  in  this  case.  The  commissioner  must,  to 
say  the  least,  be  a  very  credulous  person,  if  he  had  been 
satisfied  with  such  answers  as  those  set  out  in  the  war- 
rant.  Here  is  a  sum  of  100/.  drawn  out  of  the  banker's 
on  a  particular  and  not  very  distant  day :  the  man  is 
asked  what  became  of  it;  and  he  professes  that  bis 
mind  is  a  perfect  blank  on  the  subject.  It  would  really 
be  too  absurd  to  be  satisfied  with  such  an  answer.  Some 
excuse  at  least  should  have  been  given  for  not  remem- 
bering a  transaction  so  little  likely  to  be  easily  forgotten. 

Williams,  J.,  concurred. 

Talfoubd,  J.  I  am  entirely  of  the  same  opinion.  If 
the  substance  of  the  inquiry  had  been  why  he  had  in- 
serted his  brother's  name  in  the  particular  cheque,  his 
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answer  might  probably  not  have  been  held  so-unsatis-        1868. 
fieu^ry  as  to  warrant  a  commitment :  but,  it  was  impos-       Expaite 
siUe  that  any  reasonable  person  could  be  satisfied  with     Bjudbubt. 
his  statement  that  he  did  not  remember  how  the  pro- 
ceeds were  appropriated. 

Rule  discharged. 


RooERs  V,  Macnamara. 


Nov.  7* 


L  HE  declaration  stated,  that,  before  the  commission  The  employer 
of  the  grievances  thereinafter  mentioned,  the  plaintiff,  ofametropoii- 
by  virtue  of  an  act  of  parliament  previously  passed,  in  *?**  «t»ge^- 
ihe  thirteenth  year  of  the  reign  of  Her  Majesty  (13  &  InstiBed  in  in- 
14  Vict.  c.  7),  intituled  "An  act  for  consolidating  the  gu^^dcS- 
office  of  the  registrar  of  metropolitan  public  carriages  **wdbhSa%eeii 
with  the  office  of  commissioners  of  police  of  the  metro-  deporited  with 
polis,  and  making  other  provisions  in  regard  to  the  to  the  6  &  7 
consolidated  offices,'^  had  duly  obtained  a  licence  to  act  ST^wIbot  for^ 
as  a  conductor  of  metropolitan  stage-carriages  until  a  which  he  dig- 

,  ,  o  o  charges  him 

period  not  arrived,  viz.  the  1st  of  Jime,  1853 ;   that,  from  his  ser- 
whilst  the  phdntiff  waa  possessed  of  such  Ucence,  and  ^^^^ 
before  the  said  grievances,  the  defendant,  being  a  part-  "t^^^d  that  the 

,  ...  phdntiffhad 

proprietor  of  a  metropolitan  stage- carriage  within  the  duly  obtained  a 

Ucence  to  act  as 
a  conductor  of 
Hnetropolitan  stage-carriages,  under  the  13  &  14  Vict.  c.  7 ;  that  the  defendant,  a  proprietor 
of  a  metropolitan  stage-carriage,  employed  him  to  act  as  conductor ;  that  the  plaintiff,  on 
entering  on  such  employment,  delivered  his  licence  to  the  defendant,  under  the  provisions 
of  the  act  (6  &  7  Vict.  c.  86,  s.  8),  to  be  retained  by  him  whilst  the  plaintiff  remained  in 
his  service ;  and  that  the  defendajit  wrongfully  and  malidously  wrote  in  ink  on  the  licence, 
bisfbre  he  re-delivered  the  same  to'the  pliuntiff  on  his  quitting  such  service,  the  words  "  dis- 
charged for  being  Is,  4d,  short.  A.  M.,"  to  signify  that  the  plaintiff  had  been  dismissed  as 
being  dishonest ;  and  that,  by  reason  thereof,  the  licence  became  defaced,  damaged,  and 
useless  to  the  plaintiff,  and  he  had  been  prevented  from  obtaining  employment  under  it : — 
Held,  that  the  declaration  disclosed  a  suffident  cause  of  action. 

The  defendant  pleaded,  that  the  plaintiff,  whilst  in  his  employ  as  such  conductor,  reodved 
on  his  account  a  sum  of  12«.  3<2. ;  and  tha^  in  breadi  of  his  duty,  and  intending  to  defraud 
the  defendant,  the  plaintiff,  accounted  to  him  for  lOs.  lid,  only,  and  thereby  d^auded  him 
of  1#.  4d. ;  and  that  the  defendant  wrote  on  the  licence  the  words  complained  of,  to  sigpiiifV 
that  the  plaintiff  had  been  dismissed  for  dishonesty,  as  it  was  lawful  for  him  to  do : — Helo^ 
that  the  plea  disdosed  no  justification  for  the  act  compbiined  of. 
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1853.        purview  of  the  said  act^  employed  the  plaintiff^  on  behalf 
KoaEBfl       o{  himself  and  other  part-proprietors  of  such  carriage, 
**•  to  act  as  conductor,  under  such  licence,  of  such  carriac^e : 

that  the  plaintiff  thereupon  delivered  such  licence  to 
the  defendant,  on  entering  on  such  employment,  accord- 
ing to  the  provisions  of  the  said  act  (a),  to  be  retained 
in  the  possession  of  the  defendant  whilst  he  the  plaintiff 
remained  in  the  service  aforesaid :  that,  afterwards,  and 
whilst  such  license  was  in  the  possession  of  the  defend- 
ant as  aforesaid,  the  defendant  maliciously,  wrongfully, 
and  unjustly,  did  write  in  ink  on  the  licence  aforesaid, 
before  he  re-delivered  the  same  to  the  plaintiff,  on  the 
plaintiff's  quitting  such  service,  which  he  afterwards  did, 
the  following  words  and  figures,  that  is  to  say, — "  Dis- 
charged for  being  Is.  4d.  short.  A.  M/*  Such  words 
and  figures  not  being  in  any  respect  words  or  figures,  or 
an  entry,  which  by  the  said  act  the  defendant  was 
authorised  to  make  upon  the  said  licence  :  that,  on  the 
plaintiff's  quitting  the  said  service,  the  defendant  re-de- 
livered the  said  licence  to  the  plaintiff,  with  the  said 
words  and  figures  so  written  thereon  as  aforesaid,  and 
the  same  were  wrongfully  so  written  thereon,  to  signify 
that  the  plaintiff  had  been  dismissed  from  the  said  ser- 
vice as  being  dishonest  and  unfit  to  retain  the  same : 
And  that,  by  reason  of  the  premises,  the  said  licence 
became  and  was,  and  still  continued,  defaced,  damaged, 
and  disfigured,  and  wholly  useless  to  the  plaintiff,  and^ 
the  plaintiff  had  been  and  still  was  prevented  from  ob- 
taining employment  as  such  conductor,  or  otherwise, 
under  the  said  licence,  which  had  thereby  become  useless 
to  him ;  and  several  persons,  that  is  to  say,  one  James 
Langley,  and  one  James  Breach,  had  (solely  by  reason 
of  the  premises)  refused  to  employ  the  plaintiff,  where- 


(a)  Under  the  6  &  7  Vict.  c.  86,  s.  8,  which  is  incorporated 
with  the  13  &  14  Vict  c.  7. 
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by  he  had  been  and  was  deprived  of  the  means  of  his        18S3. 
livelihood^  and  had  lost  great  gains.  Z~ 

The  second  count  stated,  that^  whilst  the  plaintiff  was  ^' 

such  conductor  as  aforesaid,  the  defendant  falsely  and  ^^^^^^  ^^^^^^ 
maliciously  wrote  and  published  of  the  plaintiff,  as  such 
conductor  as  aforesaid,  the  words  and  figures  following, 
that  is  to  say, — "  Discharged  for  being  Is.  Ad.  short. 
A.  M.," — the  defendant  meaning  thereby  that  the  plain- 
tiff had,  as  such  conductor,  behaved  dishonestly,  and  was 
unfit  to  be  employed  as  a  conductor,  and  was  unworthy 
of  confidence,  and  had  defrauded  his  employers :  and 
that,  by  reason  of  the  last-mentioned  premises,  the  per- 
sons aforesaid  had  refused  to  hire  and  employ  the  plain- 
tiff as  a  conductor,  or  otherwise ;  and  the  plaintiff  had 
been  thrown,  and  continually  hitherto  kept,  out  of  em- 
ployment, and  sustained  damages  as  aforesaid :  and  the 
plaintiff  claimed  50/. 

The  defendant  pleaded, — first,  not  guilty, — Secondly,  Pleas, 
to  the  first  count,  that,  after  the  defendant  had  employed 
the  plaintiff  as  in  that  count  mentioned,  to  act  as  such 
conductor  as  therein  mentioned,  under  the  said  licence, 
and  after  the  plaintiff  had  delivered  his  said  licence  to  the 
defendant  as  aforesaid,  and  after  the  plaintiff  had  entered 
on  the  said  employment  as  aforesaid,  and  whilst  he  re- 
mained in  the  employment  and  service  aforesaid,  and 
therein  acted  as  a  conductor  under  the  said  licence,  and 
before  the  committing  of  the  said  supposed  grievances  in 
the  said  first  count  mentioned,  to  wit,  on  the  29tli  of 
October,  1852,  the  plaintiff,  whilst  acting  under  the  said 
licence  as  such  conductor  as  aforesaid,  in  the  employ- 
ment and  service  aforesaid,  did,  by  virtue  of  his  said 
employment,  and  as  such  conductor  as  aforesaid,  acting 
under  the  said  licence,  receive  and  take  into  his  posses- 
sion divers  sums  of  money,  together  amounting  to  a  cer- 
tain sum  of  money,  viz.  12^.  3rf.,  for  and  on  account  of 
the  defendant  and  the  said  other  part-proprietors  on 
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1853.       whose  behalf  the  defendant  employed  the  plaintiff  as 
RoGBRs       aforesaid,  the  whole  of  which  said  sums  of  money,  toge- 

,,     ^'  ther  amounting  as  aforesaid  to  the  said  sum  of  12«.  3i/., 

Maonajllba.     ,  ^ 

it  was  the  duty  of  the  plaintiff,  as  and  so  being  such  con- 
ductor as  aforesaid  in  the  said  employment  and  service, 
and  acting  as  such  conductor  as  aforesaid  under  the  said 
licence,  to  have  accounted  for  and  paid  to  the  defendant 
and  the  said  other  part-proprietors  for  whom  and  on 
whose  account  the  plaintiff  had  received  the  same  as 
aforesaid,  whereof  the  plaintiff  then  had  notice :  Yet 
that  the  plaintiff,  well  knowing  the  premises,  but  not  re- 
garding his  daty  in  that  behalf,  and  fraudulently  intend- 
ing to  defraud  the  defendant  and  the  said  other  part- 
proprietors  on  whose  account  the  plaintiff  received  the 
said  sums  of  money  as  aforesaid,  did  not  nor  would  ac- 
count for  or  pay  the  whole  of  the  said  sums  of  money, 
together  amounting  as  aforesaid,  to  the  said  defendant 
and  the  said  other  part-proprietors  for  whom  and  on 
whose  account  the  plaintiff  had  received  the  same  as 
aforesaid,  or  to  any  of  those  persons ;  but,  on  the  con- 
trary thereof,  the  plaintiff,  whilst  he  was  such  conductor 
as  aforesaid,  in  the  said  employment  and  service,  and  act- 
ing as  such  conductor  as  aforesaid  under  the  said  licence, 
and  before  the  committing  of  the  said  supposed  griev- 
ances in  the  said  first  count  mentioned,  to  wit,  on  the 
day  and  year  last  aforesaid,  fraudulently,  and  in  breach 
of  his  duty  in  that  behalf,  accounted  for  and  paid  to  the 
defendant  and  such  other  part-proprietors  as  aforesaid 
only  a  part  of  the  said  sums  of  money  which  he  had  re- 
ceived as  aforesaid,  that  is  to  say,  only  the  sum  of 
lOtf.  \\d.,  part  thereof,  and  unlawfully,  and  fraudulently, 
and  with  intent  imlawfully  to  defraud  the  defendant  and 
such  other  part- proprietors  as  aforesaid  of  such  residue 
as  thereinafter  mentioned,  and  fraudulently  to  retain  the 
same  for  his  own  use  and  benefit,  did  not  account  for 
or  pay  over  to  the  defendant  and  such  other  part-pro- 
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prieton  as  aforesaid^  or  to  any  of  them^  the  residue  of  1853. 
the  said  sums  of  money  which  the  plaintiff  had  received  jj^^^^g 
38  aforesaid^  to  wit^  the  sum  of  Is.  4fd.j  residue  thereof^  ^' 

or  any  part  of  such  residue^  and  unlawfully  and  fraudu- 
lently retained  the  same  residue  to  and  for  the  plaintiff's 
own  use  and  benefit^  and  thereby  the  plaintiff^  before  the 
committing  of  the  said  supposed  grievances  in  the  said 
first  count  mentioned^  was  short  of  the  said  sum  of  l)r.  4d., 
being  such  residue  as  aforesaid,  and  defrauded  the  defend- 
ant and  such  other  part-proprietors  as  aforesaid^  of  the 
same :  that^  by  reason  of  the  premises^  the  plaintiff^  be- 
f(Hre  the  committing  of  the  said  grievances  in  the  said  first 
count  mentioned^  was  dishonesty  and  unfit  to  remain  in  or 
retain  the  said  service^  and  was  afterwards  dismissed  and 
discharged  from  the  said  service^  for  being  the  said  sum 
of  Is.  4d.  short  as  aforesaid^  and  as  being  dishonest  and 
unfit  to  remain  in  or  retain  the  said  service :  and  that 
therefore  the  defendant^  afterwards^  and  whilst  the  said 
ticence  was  in  the  possession  of  the  defendant  as  afore- 
saidj  did  write  in  ink  on  the  said  licence^  before  he  rede- 
livered the  same  to  the  plaintiff^  the  said  words  and 
figures  in  the  said  first  count  in  that  behalf  mentioned^ 
and^  on  the  plaintiff's  quitting  the  said  service^  rede- 
liTered  the  said  licence  to  the  plaintiff^  with  the  said 
words  and  figures  so  written  thereon  as  aforesaid^  to  sig- 
nify that  the  plaintiff  had  been  dismissed  from  the  said 
service^  as  being  dishonest  and  unfit  to  retain  the  same^ 
as  it  was  lawful  for  the  defendant  to  do  for  the  cause 
aforesdd;  which  was  and  is  the  writing  in  ink  on  the 
licence  aforesaid^  of  the  said  words  and  figures  in  the  said 
fiist  count  in  that  behalf  mentioned^  whereof  the  plaintiff 
had  above  complained  against  the  defendant. 

The  plaintiff  joined  issue  and  demurred, — the  ground  Replication  and 
of  demurrer  stated  in  the  margin  being,    "that  it  is  d^™""*''- 
manifestly  no  answer  to  the  charge  of  defacing  and  in- 

VOL.  XIV. — c.  B.  D 
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1853.       juring  the  licence,  his  property^  to  say  that  the  plaintiff 
i^^jjjjg    *  himself  had  been  a  wrong-doer/' 

V, 

Maokamasa.  , 

Petersdorff,  in  support  of  the  demurrer.    The  plea  is 

clearly  bad :  it  shews  no  right  in  the  defendant^  either  at 
common  law  or  by  statute^  to  make  the  entry  or  indorse- 
ment on  the  licence  complained  of.  The  same  question 
in  substance  arose  in  Hurrell  v.  Ellis,  ante^  Vol.  11^  p. 
295,  and  the  action  was  held  to  be  maintainablCj  although 
the  declaration  there  omitted  a  material  allegation  which 
is  found  here^  viz.  that  the  act  complained  of  was  done 
6  &  7  Vict,  c  faalidoualy.  These  licences  are  regulated  by  the  6  &  7 
^ik^k^™"*  Vict.  c.  86,  the  8th  section  of  which  enacts  "that  it  shaU 

be  lawful  for  the  registrar  (a)  to  grant  a  licence  to  act  as 
driver  of  hackney-carriages,  or  as  driver  or  as  conductor 
of  metropolitan  stage-carriages,  or  as  waterman  (as  the 
case  may  be),  to  any  person  who  shall  produce  such  a 
certificate  as  shall  satisfy  the  said  registrar  of  his  good 
behaviour  and  fitness  for  such  situation  respectively: 
Provided  always  that  no  person  shaU  be  licensed  as  such 
driver  as  aforesaid  who  is  under  sixteen  years  of  age ; 
and  in  every  such  licence  shall  be  specified  the  number 
of  such  licence,  and  the  proper  namV  and  surname,  and 
place  of  abode,  and  age,  and  a  description  of  the  person 
to  whom  such  licence  shall  be  granted,  and,  in  the  case 
of  a  waterman,  of  the  standing  or  place  at  which  he  shall 
be  thereby  authorised  to  act  as  a  waterman,  and  the  na- 
ture of  his  duties;  and  every  such  licence  shall  bear 
date  on  the  day  on  which  the  same  shall  be  granted^  and 
shall  continue  in  force  until  and  upon  the  1st  of  June 
next  after  the  date  thereof,  or,  if  granted  in  the  month 
of  May  in  any  year,  then  to  continue  in  force  until 
and  upon  the  1st  of  June  in  the  year  next  follow- 
ing that  in  which  the  same  shall  be  granted^  except 

(a)  The  duties  of  the  registrar  are  transferred  to  the  com- 
missioners of  police*  by  the  13  &  14  Vict.  c.  7. 
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in  either  case  the  same  shall  be  sooner  revoked^  and        1853. 
except  the    time    (if    any)    daring   which    any  such       r^^^^^ 
licence  shall  be  suspended;   and^  on  every  licence  of  ^     ^- 
a  driver  or  conductor,  the  r^istrar  shall  cause  proper 
colnmns  to  be  prepared^  in  which  every  proprietor  em- 
ploying the  driver  or  conductor  named  in  such  licence 
shall  enter  his  own  name  and  address^  and  the  days  on 
wbidi  such  driver  or  conductor  shall  enter  and  shall  quit 
his  service,  respectively;  and^  in  case  any  of  the  particu- 
Isn  Altered  or  indorsed  upon  any  licence  in  pursuance 
of  this  act,  shall  be  erased  or  defaced^  every  such  licence 
diall  be  wholly  void  and  of  none  effect ;  and  the  said 
registrar  shall,  at  the  time  of  granting  any  licence,  deliver 
to  the  driver,  conductor,  or  waterman  to  whom  the  same 
diall  be  granted,  an  abstract  of  the  laws  in  force  relating 
to  such  driver,   conductor,  or  waterman,  and  of  the 
penalties  to  which  he  is  liable  for  any  misconduct,  and 
also  a  metal  ticket,  upon  which  there  shall  be  marked  or 
engraved  his  ofSce  or  employment,  and  a  number  cor- 
responding with  the  number  which  shall  be  inserted  in 
sach  licence/'    The  2l8t  section  enacts  "  that  every  pro-  Section  21. 
prietor  of  a  hackney-carriage,  and  of  every  metropolitan  deposited  with 
stage-carriage,  who  shall  permit  or  employ  any  licensed        ®"*P  ^^^^' 
person  to  act  as  the  driver  or  conductor  thereof,  shall 
require  to  be  delivered  to  him,  and  shall  retain  in  his 
possession,  the  licence  of  stich  driver  or  conductor,  whilst 
such  driver  or  conductor  shall  remain  in  his  service ;  and, 
in  all  cases  of  complaint,  where  the  proprietor  of  a  hack- 
ney-carriage, or  of  a  metropolitan  stage-carriage,  shall 
be  summoned  to  produce  the  driver  or  conductor  of  such 
carriage  before  a  justice  of  the  peace,  he  shall  also  pro- 
duce the  licence  of  such  driver  or  conductor,  if  at  the 
time  of  receiving  the  summons  such  driver  or  conductor 
shall  be  in  his  service ;  and,  if  any  driver  or  conductor 
complained  of  shall  be  adjudged  guilty  of  the  offence 
alleged  against  him,  the  justice  of  the  peace  before  whom 
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Section  24. 
Employer  to 
restore  the 
licence  on  ex- 
piration of  the 
wnrioe,  Ac 


he  shall  be  convicted  shall  in  every  case  indorse  upon  the 
licence  of  such  driver  or  conductor,  the  nature  of  the  of- 
fence,  and  the  amount  of  the  penalty  inflicted ;  and  every 
proprietor  who  shall  neglect  to  require  to  be  delivered  to 
him,  and  to  retain  in  his  possession,  the  licence  of  any 
driver  or  conductor,  during  such  period  as  any  driver  or 
conductor  shall  remain  in  his  service,  or  who  shall  reftise 
or  neglect  to  produce  such  licence  as  aforesaid,  shall  for 
every  such  offence  forfeit  the  sum  of  3//'  And  the  24th 
section  enacts,  ^'  that,  when  any  licensed  driver  or  con- 
ductor shall  leave  the  service  of  any  proprietor,  such 
proprietor  shaU,  upon  demand  thereof,  return  to  him  his 
licence :  Provided  always,  that,  if  the  said  proprietor 
shall  have  any  complaint  against  the  said  driver  or  con* 
ductor,  it  shall  be  lawful  for  such  proprietor  to  retain 
the  licence  for  any  time  not  exceeding  twenty-four  hours 
after  demand  thereof,  and  within  that  time  to  apply  to 
the  police-court  of  the  district  in  which  the  said  proprie- 
tor shall  dwell,  or,  if  he  shall  dwell  in  the  city  of  London 
or  the  liberties  thereof,  then  to  some  justice  of  the  said 
city,  for  a  summons  against  him ;  and  the  said  proprietor, 
at  the  time  of  applying  for  the  summons,  shall  deposit 
the  licence  with  the  clerk  of  such  police-court,  or  jus- 
tice; and,  in  case  any  proprietor,  who,  upon  demand 
thereof,  shall  have  refused  or  neglected  to  deliver  to  any 
driver  or  conductor  his  licence,  shall  not  within  twenty- 
four  hours,  exclusive  of  Sunday  or  any  day  on  which  the 
police-court  shall  not  sit,  apply  for  such  summons,  and 
deposit  the  licence  as  aforesaid,  or  shall  not  appear  to 
prosecute  his  complaint  at  the  time  mentioned  in  the 
summons,  it  shall  be  lawful  for  such  driver  or  conductor 
to  apply  at  the  same  police-court,  or  to  some  justice  as 
aforesaid,  for  a  summons  against  such  proprietor ;  and, 
upon  hearing  and  deciding  the  case,  the  justice,  if  he 
shall  think  there  was  no  just  cause  for  detaining  the 
licence,  or  that  there  has  been  needless  delay  on  the  part 
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of  the  proprietor  in  faringing  the  matter  to  a  hearings  1853. 
shall  have  power  to  order  the  said  proprietor  to  pay  auch  ^^^^j^g 
oompensation  to  the  said  driver  or  conductor  as  the  said  ^' 

justice  ahaU  think  reasonable;    and  payment  of  such 
compensation  shall  be  enforced  in  the  same  manner  as 
any  penalty  may  be  enforced  under  this  act  by  such  jus- 
tice ;  and  the  justice  shall  cause  the  licence  to  be  deli- 
vered to  the  said  driver  or  conductor^  unless  any  miscon- 
duct shall  be  proved  against  him^  by  reason  whereof  the 
justice  shall  think  that  such  licence  should  be  revoked  or 
suspended ;   and  so  long  as  any  proprietor  shall  neglect 
to  apply  for  such  summons^  and  deposit  the  licence,  after 
demand  thereof^  any  justice  of  the  peace  may  in  like 
manner  firom  time  to  time  order  compensation  to  be  paid 
by  him  to  the  same  driver  or  conductor ;  and  no  proprie- 
tor shall^  imder  any  pretence^  or  by  virtue  of  any  claim 
whatever,  retain  beyond  the  time  aforesaid  the  licence  of 
his  driver  or  conductor.'^     From  these  enactments,  it  is 
dear  that  the  general  property  in  the  licence  is  vested  in 
the  driver  or  conductor :  and  the  case  of  Hurrett  v.  Ellis 
decides  that  the  wrongfully  defacing  the  licence  by  writ- 
ing thereon  affords  a  groimd  of  action,  and  that  case,  and 
not  trespass,  is  the  appropriate  form  of  remedy.     The 
answer  attempted  to  be  set  up  by  the  plea,  is,  that  the 
plaintiff  was  guilty  of  a  wrongful  act :  it  is  in  effect  an 
attempt  to  set  off  wrong  against  wrong.     The  defendant 
assumes  that  that  which  would  be  an  answer  in  libel  or 
dander,  would  also  be  an  answer  to  an  action  for  an  in- 
jury such  as  here  complained  of.     It  may  be  that  the 
defendant  might  have  had  redress  for  the  alleged  em- 
bezzlement, by  an  application  to  a  justice,  who  might 
possibly  have  been  justified  in  indorsing  on  the  licence 
the  offence  and  the  conviction.   But  the  defendant  clearly 
had  no  right  to  do  so. 

iVilles,  contrk.     This  seems  to  be  put  on  the  other 
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1858.  side  as  the  case  of  an  injury  done  to  a  personal  chattel 
g^jjjg  of  the  plaintiff.  K  so,  the  proper  remedy  would  be  tres- 
«•  _  pass.  But  this  court  decided  in  HurreU  ▼.  EUis,  and  it 
had  previously  been  decided,  that  the  remedy  was  in  case. 
The  licence  is  not  a  personal  chattel  of  the  plaintiff;  it  is 
the  mere  symbol  of  his  right  to  be  a  conductor  of  metropo- 
litan stage^carriages,  which  is  to  be  returned  to  the  ofSc» 
who  granted  it,  upon  its  expiration :  6  &  7  Vict.  c.  86^ 
s.  8.  It  is  by  direction  of  the  act  of  parliament  that 
the  licence  is  delivered  by  the  driver  or  conductor  to  tihie 
proprietor ;  and  it  is  the  right  and  the  duty  of  the  latter 
to  hold  it  whilst  the  man  continues  in  his  employ.  The 
plaintiff,  therefore,  clearly  had  no  possessory  right  at  the 
time  the  alleged  grievance  was  committed.  The  case  is 
consequently  reduced  to  a  mere  action  of  defamation,  in 
the  nature  of  slander  of  title.  [Williams,  J.  The 
declaration  alleges  that  the  licence  was  damaged  and 
defaced.  Jervis,  C.  J.  You  are  driven  to  contend  that 
this  is  pure  libel  and  justification.  Can  you  make  out 
that?  Williams,  J.  The  plaintiff,  at  all  events^  had  a 
reversionary  interest  in  the  licence.]  He  does  not  com- 
plain of  an  injury  to  his  reversion.  There  is  no  state- 
ment here  that  the  licence  was  so  defieu^  or  injured  as 
to  be  less  legible  than  it  was  before.  In  Taylor  v.  Bo- 
wan,  7  C.  &  P.  70,  the  plaintiff,  before  he  entered  the 
police  force,  sent  a  certificate  of  his  good  character, 
signed  by  the  colonel  of  the  8th  Hussars,  to  the  com- 
missioners of  police :  on  his  dismissal  from  that  force, 
the  certificate  was  returned  to  the  plaintiff,  inclosed  in 
a  letter  signed  by  the  defendant,  the  certificate  bring 
stamped  with  the  words  "  Dismissed  the  police  service :" 
and  it  was  held,  that,  for  stamping  these  words,  trespass 
was  not  the  proper  form  of  action.  Lord  Abinger,  in  sum- 
ming up,  there  says :  "  I  should  say  that  the  only  value 
of  this  certificate  is,  to  give  prim&  facie  evidence  of  the 
character  of  the  plaintiff.     And,  suppose  a  fact  to  occur 
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afterwards  which  affected  his  character,  I  should  say  that        1858. 
any  honest  man  who  knew  it,  and  made  a  remark  of  it       boqvrb 
on  the  certificate,  would  be  doinfi:  no  wronff.     Suppose    ,       ^' 
that  a  servant,  who  brought  a  written  character,  was 
taken  into  a  service,  and  afterwards  behaved  ill.    Now, 
if  the  master  returned  the  servant  the  character,  could 
it  be  considered  that  he  did  wrong,  if  he  wrote  upon  it, 
that  the  person  to  whose  character  it  related,  had  after- 
wards been  in  his  service,  and  was  dismissed  for  ill  be- 
haviour?    I  think  that  the  commissioners  of  police  act 
meritoriously  in  stating  that  men  are  dismissed  from  the 
police  force.'*     [Jervis,   C.   J.    It  would  be  morally 
right  perhaps,  and  yet  actionable. 

Petersdorff,  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J.  It  is  admitted  by  Mr.  Willes  that  the 
plea  can  onlv  be  a  good  one  if  the  declaration  can  be 
treated  as  containing  a  simple  complaint  of  libel,  to 
which  the  plea  is  pleaded  as  a  justification.  That,  how- 
ever, is  not  the  essence  of  the  plaintiff's  complaint.  The 
complaint  is,  that,  the  plaintiff  having  an  interest  in  the 
licence,  the  defendant,  whilst  it  remained  in  his  posses- 
sion pursuant  to  the  provisions  of  the  statute,  by  writing 
thereon  defaced  it,  and  rendered  it  of  no  value  to  the 
plaintiff.  Now,  unless  the  act  charged  can  be  said  to  be 
justified  by  some  moral  duty  in  the  defendant,— which 
can  hardly  be  seriously  contended, — the  action  is  clearly 
maintainable.  The  24th  section  of  the  6  &  7  Vict.  c. 
86,  entitles  the  master  to  retain  possession  of  the  licence 
for  twenty-four  hours  after  the  driver  or  conductor  has 
ceased  to  be  in  his  serrice,  in  order  to  enable  him  to 
make  any  complaint  he  may  have  to  make  against  him. 
Under  no  circumstances  can  the  employer  be  justified  in 
taking  upon  himself  to  adjudicate  on  his  own  complaint, 
by  writing  on  the  licence  that  which  the  act  of  parlia- 
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ment  authorises  the  justice  alone  to  indorse.    I  think 
the  declaration  is  good^  and  the  plea  affords  no  answer. 

Williams^  J.  I  am  quite  of  the  same  opinion.  The 
declaration  carefully  abstains  from  grounding  the  action 
upon  any  libel  or  slander  on  the  plaintiff^  and  puts  the 
complaint  on  the  ground  that  the  defendant  has  wrong- 
fully and  maliciously  damaged  and  defaced  the  licence. 
The  plea  admits  the  defacing  as  alleged,  and  attempts 
to  justify  it  by  charging  the  plaintiff  with  having  pur- 
loined or  kept  back  a  portion  of  the  receipts  of  a  journey. 
It  clearly  affords  no  defence  to  the  action.  What  effect  it 
may  have  upon  the  damages,  if  true,  is  another  matter. 

Talfourd,  J.,  concurring, 

Judgment  for  the  phdntiff. 


Leidemann,  Appellant,  Schultz,  Respondent. 

By  a  charter-  X  HIS  was  an  action  brought  by  Schultz  against  Leide- 
In^to toom!^  mann  in  the  county-court  of  Northumberland,  to  re- 
to  Newcastle,     cover  50/.  "  for  damages  sustained  by  reason  of  the  de- 

and,  on  arriyal  , 

there,  "be  fendant's  not  having  loaded  the  ship  or  vessel  called  the 
with^fufWN-  Triton,  of  Memel,  in  a  reasonable  time,  and  by  reason 
lar  turm  of      q(  the  wrongful  detention  of  the  said  vessel  for  an  un- 

loodmtfff  to  take 

on  board  a  ML  reasonable  time ;  and  also  by  reason  of  his  not  having 
cugoc^^r      performed  the  stipulations  contained  in  a  certain  charter- 

kedis  cf  ooaIi» 
and  the  re- 
mainder coke."  The  loading  of  coal  at  Newcastle  is  by  act  of  parliament  regulated  by 
"  tarns ;  **  bat  there  is  no  statntory  reg^ation  as  to  the  loading  of  coke.  In  an  actioD  opon 
the  charterparty  in  the  coanty-conrt,  fbr  not  loading  the  coke  witlun  a  reasonable  time  :— 
Held,  that  the  expression  *<  regular  tarns  of  loading,"  with  reference  to  coal,  meant,  in 
**  torn  "  at  the  spout,  as  directed  by  the  act  of  parliament ;  and  that  evidence  which  was 
offered  to  shew  that  the  usage  or  practice  of  Newcastle,  was,  to  load  coke  "in  turn  "  in  the 
same  manner,  was  improperlv  njected. 

It  is  an  inflexible  rule  m  this  court,  to  give  the  successful  party  on  an  appeal  from  the 
county-court  the  costs  of  the  appeal. 
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party,  dated  the  llth  of  January,  1853,  made  between        1863. 
Frederick  Edwin  Schultz  of  the  one  part  and  Augustus    i^vmy^LuT^ 
Leidemann  of  the  other  part.'*  „  -^pp-* 

The  charterparty  above  referred  to  was  as  follows : —  Besp. 

"Newcastle-upon-Tyne,  January  llth,  1853. 
"It  is  this  day  mutually  agreed  between  Captain  Charterparty. 
Schults,  master  of  the  British  or  privileged  good  ship  or 
vessel  called  the  Triton,  of  the  burthen  of  383  roister 

tons,  or  not  exceeding keels,  or  thereabouts,  now  in 

London,  and  ready  to  leave  forthwith  and  direct  for  the 
lyne,  and  Messrs.  A.  Leidemann  &  Co.,  of  Newcastle, 
u  agents  to  the  freighter  or  freighters, — That  the  said 
ship,  being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  shall,  with  the  first  opportunity, 
and  all  possible  dispatch,   after  the  signing    of  this 
charterparty,  proceed  to  the  river  Tyne,  and,  on  arrival 
there,  be  ready  forthwith  in  regular  turns  of  loading  to 
take  on  board,  by  spout  or  keel,  as  directed,  not  higher 
than  Howden,  a  full  and  complete  cai^o  of  four  keels  of 
coals,  and  the  remainder  coke, — ^the  coals  to  be  sepa- 
rated by  mats  from  the  coke,  and  the  mats  to  be  found 
by  the  ship, — not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  furniture;  and,  being  so  loaded,  shall  be 
ready  for  sea,  and  proceed  with  the  first  opportunity,  and 
all  possible  dispatch,  to  Carthagena,  Spain;  and  there 
deliver  the  same  to  the  freighter  or  assigns,  as  directed, 
from  alongside,  fr'ee  of  expense  and  risk  to  the  ship,  on 
being  paid  freight  for  the  same  at  and  after  the  rate  of 
12/.  15«.  sterling  per  keel  of  eleven  tons  of  coke,  and 
the  same  rate  per  keel  of  21  tons  4  cwt.  of  coals,  both 
delivered  in  full:  the  merchant  paying  all  customary 
does  on  the  cargo,  and  the  ship  paying  all  pilotage,  port 
and  other  charges,  including  Ramsgate  and  Dovor  dues, 
and  any  extra  duty  on  the  cargo  in  consequence  of  the 
ship  not  being  British :  As  soon  as  the  cargo  is  shipped. 
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the  captain  shall  and  will  dear  without  delay  at  the 
Custom-House^  call  at  Messrs.  A.  Leidemann  &  Co.'s 
office,  and  sign  bills  of  lading,  without  prejudice  to  the 
tenor  of  this  charter,  as  presented :  Freight  to  be  paid 
on  unloading  and  right  and  true  delivery  of  the  cargo,  in 
cash,  at  the  current  rate  of  exchange  (the  act  of  Grod, 
the  Queen's  enemies,  restraints  of  princes,  rulers,  and 
gOYemments,  fire,  and  all  and  every  other  dangers  and 
accident  of  the  seas,  river,  and  navigation,  of  what 
nature  and  kind  soever,  during  the  said  voyage,  always 
to  be  mutually  excepted) :  One  working  day  per  keel  to 
be  allowed  to  the  freighter,  weather  permitting,  Sundays 
and  holidays  excepted,  for  unloading  the  cargo  after 
the  ship  has  obtained  a  proper  discharging  berth,  and 
is  ready  in  turn  to  dischai^e,  according  to  the  customs 
and  laws  of  dischai^e  at  the  port  of  dischai^ :  Demur- 
rage, over  and  above  the  said  laying  days,  at  5/.  per 
day :  Any  average  occurring  during  the  voyage,  to  be 
settled  according  to  the  laws  and  customs  of  the  place 
where  the  cargo  is  insured :  No  part  of  the  cargo  to  be 
used  during  the  voyage,  or  to  be  retained  after  discharg- 
ing :  This  charter  being  concluded  by  Messrs.  A.  Leide- 
mann &  Co.  on  behalf  of  another  party,  it  is  agreed  that 
all  liability  of  the  former  shall  cease  as  soon  as  they  have 
shipped  the  cargo ;  and  that  the  vessel  is  to  be  reported 
and  cleared  by  them  at  the  Custom-House  at  Newcastle, 
and  all  money  for  charges  or  otherwise  due  by  the  owner 
or  master,  shall  be  paid  on  the  captain  receiving  dis- 
patches :  Penalty  for  non-performance  of  this  agree- 
ment, amount  of  fireight:  Ship  to  be  addressed  'To 
receivers  of  cargo,^  paying  Zl.  per  cent,  commission. 

'^  For  Captain  Schultz, 

''  Boldemann,  Borries,  &  Ca 

"  A.  Leidemann  &  Co.>  as  agents.'' 

The  facts  elicited  at  the  trial  were  as  follows : — ^At  the 

time  the  charterparty  was  entered  into,  the  defendant 
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(Lddemann)  stated  to  the  plaintiff  (Schultz)  that  the        1858. 
Triton  shonld  be  promptly  loaded.     The  Triton^  after    jjjoDmuiiir 
dearing  at  the  Costom-House^  London^  on  the  19th  of        -^PP** 
January  last^  proceeded  in  ballast  to  Newcastle,  where         Bop. 
she  arrivedj  after  having  had  only  a  moderate  passage.  Arrival  of  the 
through  the  inclemency  of  the  weather,  on  the  25th  of  1^  "^  ^^" 
die  same  month.     On  the  14th  of  January  last, — eleven 
days  befcnre  the  vessel  arrived  at  Newcastle, — Messrs.  A. 
Leidemann  &  Co.  caused  her  name  to  be  entered  in  a 
book  kept  for  the  purpose  of  entering  vessels  to  be  loaded 
in  turn  with  coke  at  the  Stanhope  and  Tyne  Drops, 
South  Shields ;  and,  on  the  day  after  the  arrival  of  the 
vessel  at  Newcastile,  to  wit,  on  the  26th  of  January, 
Messrs.  Leidemann  &  Co.  entered  her  on  the  Hasting's 
Hartley  Coal  List,  frar  four  keels  of  coals. 

On  the  following  day,  the  captain,  Mr.  Borries,  of  the 
firm  of  Boldemann,  Borries,  &  Co.,  and  Mr.  Lange,  part- 
ner of  Mr.  Leidemann,  went  to  the  South  Tanfield  Coal- 
fitter's  oflSce,  to  ascertain  when  the  Triton  would  get  her 
turn  for  coke.  They  were  told  there  that  two  ships  were 
on  turn  before  the  Triton,  and  that  it  might  be  six  weeks 
before  she  was  loaded. 

The  two  ships  then  on  the  list,  were,  the  Good  Intent, 
of  179  tons^  and  the  Fourteen,  of  847  tons. 

On  the  8rd  of  February  last,  the  vessel  was  loaded  Loaded  with 
with  the  quantity  of  coals  specified  in  the  charterparty ; 
and  she  might  have  been  loaded  with  coals  on  any  day 
between  the  20th  of  January  and  that  date,  if  she  had 
been  ready  for  them.  On  the  8rd  of  February,  the  ves- 
sel proceeded  to  the  Stanhope  and  Tyne  Drops,  at  South 
Shields,  to  take  in  coke,  and  found  on  her  arrival  there 
that  a  vessel  called  the  Fourteen  was  at  the  drops^ 
taking  in  coke. 

In  the  early  part  of  February,  the  plaintiff  requested 
the  defendant  to  load  his  said  vessel  with  dispatch,  which 
the  defendant  consented  to  do,  provided  the  plaintiff 
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1858.        would  pay  Is.  per  ton,  the  difference  in  cost  between 

LETOBMAHir""  ^'^^  **  *^®  Stanhope  Drops  and  Carres  Wallsend  coke. 
"^PP-*         This  offer  the  plaintiff  refused,  but  said  he  was  willing  to 
Bmp,  *      pay  6</.  per  ton,  as  he  wished  to  be  loaded  forthwith. 
The  defendant,  however,  would  not  accept  his  offer. 

On  the  17th  of  February,  the  plaintiff  protested  against 
the  defendant  for  the  delay  in  not  loading  his  vessel  with 
coke  within  a  reasonable  time;  and  a  notice  of  his  having 
done  so  was  sent  by  Messrs.  Ingledew  &  Da^ett,  as 
notaries,  to  the  defendant,  as  follows : — 

"  Newcastle,  17th  February,  1858. 

''  Gentlemen, — We  are  requested  by  Captain  Schultz, 
of  the  Triton,  to  give  you  notice  that  he  has  this  day 
entered  his  protest  with  us  against  you,  for  not  loading 
his  vessel  with  coke  according  to  the  charterparty,  and 
that  he  holdsjyou  liable  for  all  loss,  demurrage,  and  ex- 
penses which  he  may  sustain  by  your  not  so  loading  his 
said  vesseL  (Signed)     ''  Ingledew  &  Daggett. 

"  Messrs.  Leidemann  &  Co.'' 

To  this  letter,  the  defendant  replied  as  follows : — 

"Newcastle,  February  18th,  1853. 

"  Captain  Schultz,  of  the  Triton. 

"  Sir, — In  reply  to  the  letter  of  the  17th  instant  sent 
us  on  your  behalf  by  Messrs.  Ingledew  &  Daggett,  we 
beg  to  give  you  notice  that  your  ship  the  Triton  was  duly 
put  on  the  coke  list,  and  shall  be  loaded  in  regular  turn, 
as  per  charterparty,  as  previously  offered  by  us  when  you 
arrived.  We  now  again  propose  to  you  to  load  your 
ship  with  any  other  suitable  coke,  if  readier  turn  can  be 
obtained,  subject  to  your  paying  the  difference  in  price. 
We  wait  your  reply. 

(Signed)  "A.  Leidemann  &  Co.'' 

The  loading  of  the  Fourteen  was  not  completed  until 
the  2nd  of  March  last,  during  which  time  the  plaintiff's 
vessel  was  lying  near  the  drops,  waiting  to  be  loaded. 
From  the  18th  to  the  26th  of  February,  the  railway  over 
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which  the  coke  had  to  pass  to  reach  the  ''  Fourteen/^       1858. 
was  stopped  up  by  snow,  which  prevented  that  vessel    i,MDBiciLNjr~ 
being  sooner  loaded.     On  the  3rd  of  March,  the  Triton         ^PP-> 

SOHITLTZ, 

oommenoed  loading,  and  on  the  11th  of  March  was  fully         Resp. 
loaded,  and  bills  of  lading  were  signed.  Commence- 

On  the  8th  of  July,  the  plaintiff,  by  his  attorneys,  de-  ing  of  theooke. 
manded  of  the  defendants  50/.  for  the  undue  detention 
ol  the  ship. 

On  the  part  of  the  plaintiff,  it  was  contended  at  the  Piamtiirs  ar- 
trial,  that  no  question  arose  as  to  coal ;  that  the  defend-  ^roment. 
ant  induced  the  plaintiff  to  enter  into  the  charterparty, 
by  saying  that  his  vessel  should  be  loaded  promptly; 
that  the  Triton,  before  she  could  take  on  board  her  cargo 
of  coals,  must  necessarily  have  time  to  discharge  her 
ballast ;  that  the  coals  had  to  be  put  on  board  before  the 
coke;  that  the  coal  turn  act,  which  applies  to  vessels 
loading  coals,  does  not  apply  to  coke,  and  that  it  is 
not  the  custom  of  the  port  for  vessels  to  wait  their  turn 
for  coke,  but  only  a  reasonable  time ;  that,  from  the  3rd 
of  February,  being  the  day  the  vessel  was  ready  to  take 
on  board  the  coke,  to  the  11th  of  March,  the  day  on 
which  she  was  loaded,  was  an  unreasonable  time  to  de- 
tain the  vessel ;  that  the  vessel  could  have  been  loaded 
in  much  less  time  at  some  other  spout,  to  wit,  at  Carr's 
Wallsend  Spout;  and  that  50/.  was  a  reasonable  claim 
for  detention. 

For  the  defendant,  it  was  contended, — first,  that  the  Defendant's 
particulars  of  demand  annexed  to  the  summons  were  in-  argument, 
formal  and  indefinite,  and  did  not  sufficiently  describe 
and  set  forth,  as  they  should  have  done,  the  real  nature 
of  the  damage  sustained  or  claimed  by  the  plaintiff, — 
secondly,  that  the  charterparty  stipulated  for  the  vessel 
to  be  loaded  "  in  regular  turns  of  loading,'*  and  not  in 
any  particular  time,  $uid  that  the  question  of  reasonable 
or  unreasonable  time  did  not  arise  upon  which  to  charge 
the  defendant, — thirdly,  that  the  plaintiff  might  have 
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reached  Newcastle^  after  signing  the  charterparty^  a  week 
sooner  than  he  did^ — ^fourthly^  that  the  Triton  arriyed  in 
the  Tyne  on  the  25th  of  January,  and  did  not  proceed 
to  take  in  her  coal  untQ  the  8rd  of  Febraary,  and  that^ 
had  she  proceeded  to  load  her  coal  on  her  arrival,  she 
might  on  the  following  day  have  been  ready  to  take  in 
her  coke,  and  had  precedence  of  the  ''  Fourteen/^  which 
ship  was  not  ready  for  her  turn  until  the  3rd  of  Febru- 
ary,—fifthly,  that  the  turn  of  the  Triton  could  not,  after 
the  3rd  of  February,  arrive  until  the  "  Fourteen  **  was 
loaded,  and  that  vessel  was  not  loaded  until  the  8rd  of 
March ;  and  that  the  Triton  was  loaded  in  nine  days 
from  her  turn  commencing, — a  time  admitted  in  evidence 
to  be  a  reasonable  time  for  loading  her  cargo  of  coke. 

Evidence  was  given  by  the  defendant's  witnesses,  that 
a  trading  vessel  called  the  Water  Nymph  left  London  on 
the  15  th  of  January,  and  arrived  at  Newcastie  on  the 
21st  of  that  month ;  and  that,  had  the  Triton  loaded  her 
coals  on  her  first  arrival  at  Newcastle,  she  might  have  at 
once  proceeded  to  the  Stanhope  and  Tyne  Drops,  and 
there  loaded  her  cargo  of  coke,  as  the  "  Fourteen ''  was 
not  ready  to  take  her  turn  until  the  3rd  of  February. 

Evidence  was  also  tendered,  to  shew,  that,  although 
there  was  no  act  of  parliament  to  regulate  the  turn  for 
coke,  as  there  is  for  coals,  in  Newcastle,  yet  that  it  is 
customary  in  that  port  to  enter  a  vessel  as  soon  as  char- 
tered on  the  fitter's  list  for  her  turn,  and  to  load  coke 
accordingly.  But  this  evidence  was  rejected  by  the 
judge,  and  was  not  put  to  the  jury. 

The  judge  held  that  the  particulars  were  sufficient, 
and  then  directed  the  jury,  that,  under  the  charter,  it  was 
necessary  that  the  cargo  should  be  put  on  board  in  a 
reasonable  time,  and  that  merely  putting  it  on  board  in 
turn  was  not  necessarily  a  reasonable  time;  and  he  left 
it  to  the  jury  to  say  whether  the  vessel  had  been  detained 
an  unusual  and  unreasonable  time;  and  he  also  observed 
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that  he  would  aasmne  that  the  sh^)  was  loaded  in  rega-^       1853. 
lar  torn,  yet  it  was  not  a  sufficient  answer  to  a  claim  for    i^KDMLunT" 
detention  for  an  unreasonable  time^  otherwise  vessels        App^ 
might  be  detained  for  months^  and  that  the  expression        bm^. 
"regular  turns  of  loading/'  was^in  his  opinion^  intended 
to  mean,  that  the  coal  waa  to  be  loaded  first,  and  the 
coke  afterwards. 

The  question  for  the  opinion  of  this*  court,  was,  whe-  Question. 
iher  the  judgment  of  the  judge  of  the  coimty-court,  and 
his  direction  to  the  jury,  were  correct  or  not.  (a) 

BovUl,  for  the  appellant.  The  judge  of  the  county- 
court  was  wrong  in  rejecting  the  evidence  of  usage  ten- 
dered to  him^  and  also  in  his  construction  of  the  charter- 
party.  Contests  having  arisen  as  to  the  loading  of  coals 
in  the  river  Tyne,  acts  of  parliament  have  been  from 
time  to  time  passed  for  the  purpose  of  regulating  the 
turns  of  vessels,  the  8  &  9  Vict.  c.  Ixxiii,  which  passed 
in  the  year  1845,  being  the  last.     The  11th  section  of  8  &  9  Vict.  c. 

.  ^r    1  11  1  /•  1  i        IXXlll,  8.  11. 

that  act  enacts  '^  that  all  coal-owners,  fitters,  and  agents 
qipointed  by  coal-owners,  vending  sea-borne  coal,  or 
loading  ships  and  vessels  with  the  same  in  the  port  of 
Newcastle,  shall  keep  four  distinct  and  separate  regular 
and  correct  lists  of  all  ships  entered  at  their  respective 
offices  for  the  loading  of  coals  usually  vended  by  such 
coal-owners,  fitters,  and  agents ;  in  the  first  of  which 
lists  shall  be  entered  all  the  ships  or  vessels  intended  to 
be  loaded  coastwise  by  keels ;  in  the  second  of  which 
lists  shall  be  entered  all  ships  or  vessels  intended  to  be 
loaded  coastwise  wholly  or  in  part  at  the  spouts ;  in  the 
third  of  which  lists  shall  be  entered  all  the  ships  or  ves- 
sels intended  to  be  loaded  for  foreign  parts  by  keels ; 
and  in  the  foiurth  of  which  lists  shall  be  entered  all  ships 
or  vessels  intended  to  be  loaded  for  foreign  parts  wholly 

(a)  The  case  did  not  state  which  way  the  verdict  was ;  but  the 
defendant  was  the  appeUant. 
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or  in  part  at  the  spouts ;  and  such  ooal-owners,  fitters, 
and  agents  shall  also  keep  separate  and  distinct  lists  £3r 
each  and  every  sort  of  coals  they  vend,  with  the  con- 
ditions upon  and  the  respective  prices  per  ton  at  which 
they  sell  or  propose  to  sell  such  coals ;  and  each  and 
every  of  such  respective  lists  shall  be  hung  up  or  placed 
in  some  conspicuous  part  of  their  respective  offices,  in 
order  that  the  same  may  be  inspected  by  any  owner  or 
freighter  of,  or  by  the  agent  of  any  owner  or  freighter 
of,  or  by  the  master,  mate,  or  any  one  of  the  crew  be- 
longing to,  any  ship  or  vessel,^'  &c.     And  the  12th 
section  enacts,  "  that,  upon  the  application  of  any  owner 
or  agent  of  any  owner,  freighter,  or  agent  of  any 
freighter,  or  of  any  master  or  mate,  or  any  one  of  the 
crew  of  any  ship  or  vessel,  who  shall  have  actually  per- 
formed in  such  ship  or  vessel  the  voyage  or  passage 
from  which  such  ship  or  vessel  shall  be  returning  (and 
which  owner,  &c.,  shall  not  have  quitted  such  ship  or 
vessel  until  the  same  had  passed,  or  was  within  two 
miles  of,  the  bar  of  T^nemouth),  at  the  office  of  any  such 
ooal-owner,  fitter,  or  agent  as  aforesaid,  the  time  of  such 
application,  and  also  the  name  of  the  person  applying, 
shall  be  accurately  set  forth  by  the  ooal-owner,  fitter,  or 
agent  at  whose  office  such  application  shall  be  made,  or 
his  derk,  in  a  list  to  be  kept  for  that  purpose ;  and,  if 
the  master,  mate,  or  any  owner  or  freighter,  or  agent  of 
any  owner  or  freighter   (whether  such  master,  mate, 
owner  or  owners,  freighter  or  freighters,  or  his,  her,  or 
their  agent  or  agents,  shall  have  performed  the  vojrage 
or  passage  in  manner  aforesaid  in  such  ship  or  not),  shall 
within  one  hour  after  such  application  as  aforesaid  finally 
determine  from  which  office  such  ship  shall  be  loaded, 
and  shall  also  (if  required  by  the  coal-owner,  fitter,  or 
agent),  within  two  hours  after  the  same  shall  be  re- 
quested (if  the  banks  in  Newcastle  shall  so  long  be 
opened,  and,  if  not,  within  two  hours  after  the  same 
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shiill  be  opened  on  the  following  day)^  make  a  tender  in        1853. 
cash  or  in  Bank  of  England  notes  of  10/.  per  centum    lbidimaitn 
upon  the  amount  of  the  value  of  the  coals  at  the  respec-         '^PP*' 
tive  prices  at  which  the  several  sorts  of  such  coals  are         Reip. 
stated  to  be  sold  on  the  list  of  such  coals  kept  at  such 
office  as  aforesaid^  at  the  time  of  his  application  for  the 
same,  together  with  the  usual  charges  for  loading  the 
same^  and  shall  also  (if  required  by  the  coal-owner,  fitter, 
or  Rgent)^  at  any  time  before  8  o'clock  in  the  evening  of 
the  same  day,  pay  in  cash  or  Bank  of  England  notes  as 
aforesaid  the  remainder  of  the  value  of  the  cargo, — such 
ship  or  vessel  shall  be  entitled  to  be  loaded  with  a  cargo 
of  coals  on  the  conditions  and  at  the  prices  aforesaid,  to 
the  same  turn  as  it  would  have  had  if  the  deposit  had 
been  paid  or  tendered  on  the  first  application  to  the  said 
coal-owner,  fitter,  or  agent,  and  shall  be  entered  in  such 
Kst  immediately  next  after  the  last  ship  which  shall  have 
been  entered  previous  to  the  first  application  so  made  as 
aforesaid^  and  required  to  be  entered  as  aforesaid,  of  such 
owner,  freighter,  agent,  master,  mate,  or  other  of  the 
crew  as  aforesaid,  and  shall  be  loaded  in  its  due  turn  by 
wch  coal-owner,  fitter,  or  agent,  at  the  port  of  New- 
castle ;"  and  it  then  proceeds  to  impose  a  penalty  not 
exceeding  30/.  upon  fitters  refusing  or  omitting  to  enter 
any  ship  on  the  list.     And  s.  20  compels  the  owners  or 
masters  of  ships  to  load  at  the  oflSce  where  entered. 
There  are  no  statutory  regulations  as  to  the  loading 
of  coke ;    and  the  judge  rejected  the   evidence  which 
was  tendered   for  the    purpose  of  shewing,   that,    by 
the  usage  of  the  locality,  the  course  of  proceeding  was 
substantially  the  same  both  as  to  coal  and  coke.     In 
this  the  learned  judge  was   clearly   wrong.      He  was 
manifestly  wrong  also  in  the  construction  he  put  upon 
the  expression  in  the  charterparty,  ''  regular  turns  of 
loading,"  which  never  could  have  been  intended  to  mean 
merely  the  order  of  loading  the  two  portions  of  the  cargo. 

VOL.  XIV. — c.  B.  E 
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1858.        ''Turn  of  loading '*  is  a  phrase  as  well  known  as  any 

Leidemahk"  *®^^°^  ^^®^  ^  *^®  commercial  world.  [Jervis,  C.  J. 
-A^pp*  The  case  does  not  shew  why  the  evidence  tendered  was 
Resp.  '  rejected.]  The  summing  up  sufficiently  discloses  the 
course  of  reasoning  which  was  passing  in  the  judge's 
mind.  The  case  of  Robertson  v.  Jackson^  ant^.  Vol.  II, 
p.  412,  has  some  bearing  upon  this  question.  There,  by 
a  charterparty,  A .,  the  owner,  agreed  that  the  ship  should 
proceed  to  the  Tyne,  and  there  load  a  cargo  of  coals,  and 
proceed  therewith  to  Algiers,  and  deliver  the  same  there, 
on  payment  of  certain  freight.  B.,  the  charterer,  engaged 
that  the  vessel  should  be  unloaded  at  a  certain  average 
rate  per  day;  and  that,  if  detained  for  a  longer  period^ 
he  would  ''  pay  for  such  detention  at  the  rate  of  5/.  per 
diem,  to  reckon  firom  the  time  of  the  vessel  being  ready 
to  unload,  and  in  turn  to  deliver"  According  to  the 
general  regulations  of  the  port  of  Algiers,  vessels  may 
commence  unloading  as  soon  as  they  enter  within  the 
mole :  but,  by  a  special  regulation  of  the  French  govern- 
ment, coals  destined  for  the  use  of  the  marine  department 
are  required  to  be  unloaded  at  a  particular  spot,  and  in 
a  given  order.  It  was  held,  that  evidence  was  admissible 
to  shew  that  the  words  "in  turn  to  deliver"  had  by  the 
usage  of  the  particular  trade  acquired  a  known  meaning 
in  reference  to  this  special  regulation  with  respect  to 
coals  for  the  use  of  the  French  marine  department, 
although  A.  was  not  cognisant  of  the  fact  of  the  ooals 
having  been  shipped  under  a  contract  with  the  French 
government;  and  that  the  special  regulation  as  to  the 
imloading  of  coals  for  the  French  marine  department,  was 
to  be  considered  one  of  the  regulations  of  the  port,  binding 
upon  all  vessels  entering  the  port.  Evidence  is  always 
admissible  to  explain  a  written  contract,  by  a  reference 
to  the  usage  of  a  particular  trade  or  place :  as  in  8yer$ 
V.  Jonas,  2  Exch.  Ill,  where,  in  an  action  for  the  priee 
of  tobacco  sold,  evidence  was  admitted  to  shew,  that,  by 
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the  established  usage  of  the  tobacco  trade^  all  sales  are 
by  sample,  although  not  so  expressed  in  the  bought  and 
sold  notes;  and  in  Hatton  y.  Warren,  1  M.&  W.  466,  where 
it  was  held,  that  a  custom  of  the  country,  by  which  the 
taiant  of  a  farm,  cultivating  it  according  to  the  course 
of  good  husbandry,  is  entitled,  on  qidtting,  to  receive 
bom  the  landlord  or  the  incoming  tenant  a  reasonable 
allowance  for  seeds  and  labour  bestowed  on  the  arable 
land  in  the  last  year  of  the  tenancy,  and  is  bound  to 
leave  the  manure  for  the  landlord,  if  he  will  purchase  it, 
—is  not  excluded  by  a  stipulation  in  the  lease  under 
vUcIi  he  holds,  that  he  will  consume  three  fourths  of  the 
by  and  straw  on  the  farm,  and  spread  the  manure 
arising  therefirom,  and  leave  such  of  it  as  shall  not  be  so 
spread  on  the  land  for  the  use  of  the  landlord,  on  receiv- 
ing a  reasonable  price  for  it.  [Jervis,  C.  J.  K  the 
word  '^tum^'  means  anything,  it  can  only  mean  turn  of 
loading  according  to  the  act  of  parliament  or  the  local 
Qsage.]  It  was  impossible  to  construe  this  charterparty 
wiihont  knowing  the  custom.  Assuming  the  question 
to  We  been  one  of  reasonable  time,  there  is  nothing  in 
the  evidence  set  out  in  the  case  to  shew  there  was  any 
onreasonable  delay  in  the  loading  of  the  cargo. 


1853. 
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Reap. 


VdaU,  for  the  respondent.  The  general  scope  and 
object  of  the  act  of  parliament,  was,  to  prevent  disputes 
and  delay  in  the  shipping  of  coals :  there  is  nothing 
in  it  which  entitles  the  defendant  to  set  it  up  as  an 
Uiswer  to  this  claim.  Assuming  that  there  is  such 
a  custom  as  alleged,  it  does  not  absolve  the  freighter 
bom  the  obligation  the  law  casts  upon  him,  to  load 
within  a  reasonable  time :  he  is  not  justified  in  entering 
the  ship  at  a  spout  which  is  so  occupied  that  a  great  loss 
of  time  must  ensue.  [Williams ,  J.  How  can  we 
aasume  that  the  vessel  might  have  been  loaded  sooner  at 
one  particular  spout  than  at  another  ?     After  all,  it  is 

E  2 
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1853.        merely  a  question  upon  the  construction  of  the  charter- 
liMDEMANy"  party.]     The  charterparty  must  receive  a  reasonable 
App.,         construction.     There  is  no  ambiguity  upon  the  face  of 
Reap.         it^  and  consequently  no  evidence  was  needed^  or  admis- 
sible^ to  explain  it.     {Jervis^  C.  J.     We  must  read  it 
with  the  reasonable  knowledge  which  the  contracting 
parties  may  be  assumed  to  have  brought  to  bear  upon  it.] 
The  expression  "  turn  to  deliver,**  in  Robertson  v.  Jack- 
son  had  reference  to  a  totally  different  state  of  things. 
There  is  no  pretence  for  saying  that  the  judge  either 
misconstrued  the  charterparty  or  improperly  rejected 
the  evidence  tendered. 

Jervis,  C.  J.  The  appellant  in  this  case  is  not  seek- 
ing to  enter  a  nonsuit  or  a  verdict,  but  merely  to  have  a 
new  trial,  on  the  groimd  of  misdirection  and  the  im- 
proper rejection  of  evidence.  I  am  of  opinion  that  the 
appeal  ought  to  be  allowed,  and  the  cause  re-tried.  The 
simple  question  is,  whether  the  judge  was  right  or  wrong 
in  the  construction  which  he  put  upon  the  charterparty. 
He  has  read  the  expression  ^^  in  regular  turns  of  load- 
ing "  as  importing  that  the  coal  was  to  be  put  on  board 
first,  and  the  coke  afterwards.  If  the  judge  was  right  in 
so  construing  the  charterparty,  it  would  follow  that  the 
evidence  tendered  as  to  the  course  of  proceeding  in  the 
loading  of  coke  was  properly  rejected.  But  it  appears 
to  me  that  this  was  not  the  true  meaning  of  the  charter- 
party.  When  it  is  known  that  there  is  an  act  of  parlia- 
ment which  regulates  the  loading  of  coal  at  Newcastle, 
and  that  the  Tyne  is  full  of  ships  waiting  to  receive  coke 
as  well  as  coal,  one  would  expect  to  find  some  local  usage 
to  regulate  the  loading  of  coke :  therefore  I  think  that 
a  charterparty  providing  for  the  reception  of  a  cargo  of 
coals  and  coke  "  in  regular  turns  of  loading,*^  presents 
such  an  ambiguity  as  to  let  in  evidence  to  shew  that  the 
parties  meant,  as  to  the  coal,  the  turn  of  loading  pro- 
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vided  for  by  the  act  of  parliament,  and^  as  to  the  coke^        1853. 
the  turn  of  loading  established  by  the  practice  of  the    LsiDBMAiar" 
port.    I  therefore  think  the  evidence  was  improperly  re-         -^PP-* 
jected.     For  the  purpose  of  the  day^  we  must  of  course         Besp. 
assume  that  the  evidence^  if  admitted,  would  have  estab- 
lished the  usage.     The  case  is  very  similar  in  principle 
to  that  of  Robertson  v.  Jackson,  ante,  Vol.  II,  p.  412, 
where  this  court  had  to  put  a  construction  upon  the  ex- 
pression '^  in  turn  to  deliver '^  in  a  charterparty,  and  also 
to  those  other  cases  of  contracts  containing  terms  which 
import  something  not  expressed  on  the  face  of  them.     I 
think  the  judge  was  clearly  mistaken. 

Williams,  J.    I  am  of  the  same  opinion.     The  ques- 
tion submitted  to  us  by  this  case,  is,  "  whether  the  judg- 
ment of  the  judge  of  the  county-court,  and  his  direction 
to  the  jury,  be  correct  or  not/'     If  that  means,  whether 
he  eierciBed  a  correct  judgment  in  rejecting  the  evidence 
tendered  to  prove  the  usage  of  the  port  of  Newcastle  as 
to  the  loading  of  coke,  I  have  no  hesitation  in  saying 
that  he  was  wrong.     It  ought  to  have  been  received :  it 
vould  have  thrown   considerable  light  upon  the  con- 
struction of  the  charterparty.    The  direction  to  the  jury, 
^as,  that  they  were  to  consider  the  question  of  reason- 
able time  without  reference  to  the   charterparty,  and 
that  the  expression  therein  "  regular  turns  of  loading '' 
^as  intended  to  mean,  that  the  coal  was  to  be  loaded 
fck,  and  the  coke  afterwards.     That  was  clearly  a  mis- 
take.   I  think,  that,  if  the  judge  had  received  the  evi- 
dence, as  he  ought  to  have  done,  it  would  have  led  his 
^nd  to  a  more  correct  understanding  of  the  meaning 
of  the  charterparty. 

Talfourd,  J.  I  am  of  the  same  opinion.  The  terms 
of  the  charterparty  obviously  refer  to  a  course  of  dealing 
dehors  the  instrument,  and  therefore  evidence  of  that 
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course  of  dealing  should  have  been  admitted.  The  judge 
of  the  county-court  evidently  misapprehended  the  mean- 
ing of  the  words  '^  regular  turns  of  loading/' 

Bovill,  for  the  appellant,  asked  for  the  costs  of  the 
appeal,  which,  he  submitted,  were  invariably  given  to 
the  successful  party. 

UdaU,  contrk,  referred  to  Mountney  v.  CoUier,  2  Ellis 
&  B.  100,  where  costs  were  refused.  He  contended  that 
there  was  no  inflexible  practice  on  the  subject,  but  that 
the  granting  or  withholding  costs  was  discretionary  in 
each  case. 

Jervis,  C.  J.  In  Gibbon  v.  Gibbon,  ante.  Vol.  XIII, 
p.  205,  we  decided,  after  conferring  with  my  Brother 
Parke,  as  an  imiversal  rule,  to  give  costs  of  the  appeal 
upon  the  reversal  of  the  decision  of  the  county-court 
judge.  The-privy  council  has  made  a  rule,  that,  in  all 
cases,  the  costs  shall  abide  the  event.  It  certainly  is 
desirable  that  there  should  be.uniformity  of  practice  in 
this  respect.  Whatever  may  be  the  course  pursued  in 
the  Queen's  Bench,  the  rule  is  inflexible  in  the  Exche- 
quer and  in  this  court.  In  Mountney  v.  CoUier,  it  turned 
out  that  there  was  no  jurisdiction:  it  seems  strange, 
therefore,  that  the  costs  of  the  appeal  should  not  have 
been  allowed.  I  think  no  injustice  can  be  done  by  giv- 
ing the  appellant  the  costs  of  an  appeal  in  which  he  is 
right. 


The  rest  of  the  court  concurring. 


Rule  for  a  new  trial,  with  costs. 
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The  Earl  op  Mountcashell  v.  Barber.  -        ^     «, 

Nov,  21. 

1  HIS  was  an  action  of  debt  for  money  paid  for  the  A.  and  B.  and 
use  of  the  defendant^  at  his  request,  and  for  money  found  otho- pe^is 
due  upon  an  account  stated.  ^®!?  ™«™^ 

*  of  the  oommit> 

The  defendant  pleaded, — first,  never  indebted, — se-  teeofmanag©- 

condly,  payment, — thirdly,  a  set-off  for  money  paid.  The  dub  being' 

mouey  had  and  received,  and  upon  an  account  stated.  lutfon  was^^*^ 

Issue  was  joined  on  the  first  plea,  and  the  replications  passed  at  a 

.,  Jill  .1  11       general  meet- 

to  the  second  and  last  pleas  respectively  traversed  the  ing  of  the  club 

allegations  therein,  and  upon  those  traverses  issue  was  was^ot^pre- 
joined.    The  cause  came  on  for  trial  at  Guildhall,  before  ?®?*)».^°  *^« 

Ist  of  June, 

Jenis,  C.  J.,  and  a  special  jury,  when  a  verdict  was  taken  1852,  to  the 
for  the  plaintiff  for  96/.  3«.,  subject  to  the  opinion  of  the  i^^^^  of  4000/. 
court  on  the  following  case :—  T*!^®*^^!***^ 

wO  iree  bue 

The  plaintiff  and  defendant  in  this  action,  respectively,  society  from 
had  been  and  acted  as  members  of  the  committee  of  Uabilitiw^d 
management  of  a  club  called  the  Colonial  Society,  con-  ^}.  ^^f  ^™' 

.   /^  •' '  mittee  be  im- 

sisting  of  many  hundred  members  who  paid  annually  a  powered  to 

'n  i»      1 1     •         1        •     •  mi  '11  '^^^  that  sum 

specitic  sum  for  their  subscnptions.     The  society  had  no  on  the  guaran- 
tleed,  but  there  were  rules  for  its  government  made  and  *^t^^*^tT 

meeting  of  the 
WMwnittee  on  the  15th  of  June,  at  which  B.  was  present,  the  above  resolution  was  dis- 
cussed; and,  at  a  second  general  meeting  of  the  society,  held  on  the  same  day,  the  reaolu- 
^on  for  the  loan  was  confirmed. 

At  a  meeting  of  the  committee  on  the  3rd  of  August,  at  which  B.  was  not  present,  the 
t«nns  of  a  loan  of  4000Z.  from  the  Commercial  Bank  were  arranged,  and  the  money  was 
placed  to  the  credit  of  the  club  on  the  5th,  their  account  being  at  the  same  time  trans- 
wred  from  another  bank  to  the  Commercial  Bank. 

On  the  12th  of  August,  the  signatures  of  B.  and  of  certain  other  members  of  the  committee 
*lio  were  authorised  to  sign  cheques  on  behalf  of  the  club,  were  transmitted  to  the  Com- 
*D«tial  Bank ;  and  various  cheques  were  afterwards  drawn  by  B.  and  other  members  of  the 
<*nmiittee  upon  the  Commercial  Bank,  for  the  current  expenses  of  the  club. 

An  action  having  been  brought  by  the  Commercial  Bank  ngainst  A.,  to  recover  the 
"^ce  due  to  them  from  the  club,  and  judgment  having  been  recovered  therein  against 
A.  for  a  large  hum,  which  he  had  paid : — Held,  that  there  being  evidence  of  his  previous 
*saent  to,  and  subsequent  ratification  of,  the  act  of  the  committee  in  obtaining  the  loan,  B. 
*a3  liable  to  contribution ;  and  that  the  proceedings  at  the  meetings  at  which  he  was  not 
prwent  were  admissible  in  evidence  against  him  in  an  action  brought  by  A.  to  enforce  such 
contribution. 
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altered  from  time  to  time,  one  of  wliieh  rules  was,  that 
there  should  be  selected  from  the  members  at  large 
thirty-six  persons  to  be  called  the  committee  of  manage- 
ment. In  point  of  fact  the  number  varied,  but  there 
were  generally  about  thirty-six  names  on  the  list. 

The  plaintiff  became  a  member  of  the  committee  of 
management  some  time  before  the  defendant.  The  de- 
fendant became  a  member  of  that  committee  on  the  2nd 
of  December,  1841,  and  both  continued  to  be  so  after- 
wards and  imtil  July,  1843,  when  the  club  broke  up. 

In  March,  1842,  the  society  was  about  3000/.  in  debt. 

On  the  16th  of  March,  1842,  there  was  an  ordinary 
meeting  of  the  committee  of  management,  of  which  the 
defendant  was  chairman ;  at  which  meeting  a  notice  of 
motion  for  the  Wednesday  following  was  given  by  Mr. 
Morson,  one  of  the  committee,  to  the  following  effect, — 
''  To  call  the  attention  of  the  committee  to  the  financial 
difficulties  of  the  society,  and  particularly  to  the  list  of 
defaulters  now  exhibited ;  and  also  to  move,  that,  in  ac- 
cordance with  rule  23,  the  formation  of  the  sectional 
committees  be  proceeded  with,  with  all  convenient  speed.'' 

At  meetings  of  the  committee  of  management  held 
respectively  on  the  16th,  17th,  and  23rd  of  March,  1842, 
the  defendant  attended  as  one  of  such  committee.  In 
practice,  a  certain  number  of  the  managing  committee 
were  elected  to  act,  and  acted,  also  as  a  house  committee 
and  wine  committee,  and  of  these  two  last-named  com- 
mittees the  defendant  was  elected  and  became  a  member 
on  the  13th  of  April,  1842.  The  house  and  wine  com- 
mittees gave  orders  for  wine  and  other  supplies  to  the 
house. 

At  a  meeting  of  the  committee  of  management  held 
on  the  20th  of  April,  1842,  at  which  the  defendant  was 
present,  resolutions  were  passed  by  the  committee  to  the 
following  effect : — 

That  the  removal  of  the  Colonial  Society  to  a  more 
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commodious  house  having  reudered  expedient  an  imme- 
diate loan  to  the  society  of  3000/.^  the  members  of  the 
society  be  invited  to  pledge  themselves  to  the  managing 
committee^  that^  in  consideration  of  the  committee  ren- 
dering itself  liable  to  this  loan,  they  will  severally  but 
not  jointly  guarantee  to  advance  to  the  committee,  eleven 
months  fix>m  this  date,  the  sums  to  which  their  names 
are  a£Sxed ;  that  such  subscriptions  shall  be  regarded  as 
loans  to  the  society,  for  which  the  subscribers  shall  re- 
ceive society  debentures,  and  such  subscriptions  shall  be 
called  for  only  in  case  of  there  not  being  at  the  disposal 
of  the  committee  sufficient  funds  of  the  society  to  repay 
the  above-named  loans ;  and  such  debentures  shall  be  for 
10/.  each,  and  carry  5  per  cent,  interest,  to  be  deducted 
from  the  annual  subscriptions ;  and  where  such  interest 
shall  exceed  the  amount  of  such  annual  subscription,  it 
shall  be  paid  to  the  holder  of  such  debenture  on  the  1st 
of  January  in  each  year ;  that  such  debenture  shall  be 
transferable  to  any  member  of  the  society,  and,  in  case 
of  death,  to  the  representative  of  the  deceased  member ; 
tkt  such  debenture  shall  be  paid  off  by  the  society  on 
or  before  the  1st  of  January,  1847,  and,  unless  called  for 
on  or  before  the  1st  of  June,  1845,  the  liabilities  of  such 
subscribers  in  respect  to  such  debentures  shall  cease; 
^i  also  that  such  liabilities  shall  be  null  and  void  unless 
*he  whole  3000/.  be  subscribed  for  on  or  before  the  Ist 
of  June,  1842 ;  that  each  member  of  the  committee  shall 
subscribe  for  three  debentures  at  least  ;  that  members  of 
the  society  be  invited  to  subscribe  for  one  or  more; 
ftat  a  book  containing  a  list  of  such  subscriptions  be 
placed  in  the  drawing-room  and  coffee-room  of  the  so- 
ciety, and  form  of  undertakings,  as  follows  :  — 

"  I, ,  being  one  of  the  members  of  the  Co- 
lonial Society,  do  hereby  authorise  you  to  put  down  my 

name  as  subscriber  for /.,  for  which  I  agree  to  take 

that  amount  of  debentures  of  the  Colonial  Society,  bear- 
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ing  interest  at  the  rate  of  5  per  cent,  per  annum ;  and  I 
agree  to  pay  such  sum  in  accordance  to  the  rules  of  the 
committee  of  management  of  the  Colonial  Society  on  the 
subject,  on April,  1842.^' 

On  the  4th  of  May,  1842,  the  defendant  attended  a 
meeting  of  the  committee  of  management. 

At  a  meeting  of  the  committee  of  management  on  the 
30th  of  May,  1842,  at  which  the  defendant  was  present, 
the  draft  of  the  annual  report,  as  prepared  by  the  sub- 
committee, in  conjunction  with  the  secretary,  was  read 
and  revised,  and  ordered  to  be  prepared  for  the  annual 
meeting  on  the  1st  of  June  then  next  following.  The 
whole  of  the  accounts,  as  prepared  by  the  secretary,  were 
also  submitted  and  examined,  and  also  an  abstract  of  the 
receipts  and  expenditure  for  1841,  as  prepared  by  the 
former  secretary,  and  examined  by  the  auditors.  A 
printed  copy  of  the  above  report  of  receipts  and  expendi- 
ture to  the  31st  of  December,  1841,  accompanied  and 
was  to  be  considered  as  part  of  the  case. 

On  the  1st  of  June,  1842,  the  first  annual  general 
meeting  for  that  year  was  held ;  at  which  the  defendant 
was  not  present :  and,  at  that  meeting,  the  said  printed 
report  was  read. 

At  this  general  meeting  on  the  1st  of  June,  1842,  a 
resolution  was  passed,  to  the  following  effect,  viz.  "  That 
a  loan  of  4000/.  is  necessary  to  firee  the  society  fix)m 
outstanding  liabilities,  and  place  the  establishment  of 
the  society  on  a  suitable  footing  in  their  new  house; 
and  that  the  committee  be  impowered  to  raise  that  sum 
on  the  guarantee  of  the  society,  in  the  manner  most  ad- 
vantageous to  the  society ;  and  that  the  meeting  further 
pledges  itself  to  meet  heartily  the  views  of  the  com- 
mittee, in  subscribing  to  the  proposed  debentures.'^ 

The  defendant  was  present  at  a  meeting  of  the  com- 
mittee of  management  on  the  morning  of  the  15th  of 
June,  held  preparatory  to  the  second  general  meeting,  to 
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be  held  on  that  day;  and  at  guch  committee  meeting  *     1868. 

the  forgoing  resolation  was  discussed;  and  afterwards 

he  attended  at  the  second  annual  general  meeting  for 

that  year  of  the  society^  held  on  the  same  day^  viz.  the 

15th  of  June,  1842 ;  at  which  last-mentioned  meeting 

the  minutes  and  proceedings  of  the  former  meeting  of 

the  Ist  of  June,  1842,  were  read  and  confirmed ;  and 

the  above  resolution  for  the  loan  passed  at  the  general 

meeting  on  the  1st  of  June,  1842,  was  again  passed  at 

this  general  meeting  held  on  the  15th  of  June,  1842. 

The  plaintiff  and  defendant  likewise  attended  a  meet- 
ing of  the  committee  of  management  on  the  27th  of 
July,  1842,  at  which  Captain  Macdonald  was  also  pre- 
sent; and  the  three  signed  a  cheque  on  the  London 
Joint-Stock  Bank  for  15/.,  servants'  wages.  A  meeting 
of  the  managing  committee  was  held  on  the  3rd  of 
August  1842,  at  which  meeting  the  defendant  was  not 
present. 

At  the  trial  of  the  cause,  the  following  evidence  Evidence  ob- 

iected  to 

was  given  of  what  passed  at  that  meeting  (subject 
to  the  opinion  of  the  court  on  the  objection  then 
taken  by  the  defendant  against  its  admissibility).  The 
secretary  having  reported  that  he  had  been  requested  by 
Mr.  Hopkinson,  who  was  unable  to  attend  that  day,  to 
state  that  the  sum  of  4000/.  would  be  placed  to  the 
credit  of  the  society  at  the  Commercial  Bank  of  London, 
on  the  manager  receiving  a  letter  containing  a  request 
to  that  effect,  and  containing  a  copy  of  the  resolution  of 
the  committee  of  management  authorising  the  loan,  the 
following  resolution  was  adopted,  and  ordered  to  be  acted 
upon  immediately  : — "  In  conformity  with  the  resolution 
passed  at  the  general  meeting  of  the  society,  held  on 
the  15  th  of  June,  1842,  authorising  a  loan  of  4000/.  to 
be  raised,  a  copy  of  which  is  annexed,  and  with  the 
communication  which  has  been  made  with  the  Com- 
mercial Bank  of  London,  by  Jonathan  Hopkinson,  Esq., 
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as  a  director  of  that  bank^  and  a  member  of  the  com- 
mittee,— Resolved,  that  the  sum  of  4000/.  be  borrowed 
at  5  per  cent,  from  the  Commercial  Bank,  in  the  name 
of  this  society ;  and  that  this  sum  be  immediately  placed 
to  its  credit :  That  this  resolution  be  communicated 
by  the  secretary  by  letter  to  the  directors  of  the  Com- 
mercial Bank,  with  the  thanks  of  the  committee  for  the 
accommodation  so  handsomely  offered  by  the  bank ;  and 
that  the  account  of  the  society  be  transferred  to  the 
Commercial  Bank.'* 

The  account  here  referred  to  was  the  account  of  the 
society  with  the  London  Joint-Stock  Bank,  in  which 
account  the  society  at  that  time  had  a  balance  in  its  favour 
of  383/.  178.  7d.,  which  was  transferred  to  the  Commer- 
cial Bank  on  the  1st  of  September,  1842. 

Evidence  was  also  given,  that,  at  this  same  meeting 
on  the  3rd  of  August,  1842,  a  resolution  was  come  to  in 
the  following  words  (this  resolution  was  received  in  evi- 
dence, subject  to  the  same  objection  of  the  defendant's 
counsel  as  to  its  admissibility) : — 

'^The  following  cheques  having  been  referred  from  the 
house  committee,  were  ordered  to  be  made  out  for  sig- 
nature, immediately  on  the  intended  loan  for  paying  off 
the  society's  liabilities  being  obtained, — 

''  Howell,  rent  and  dilapidations       .         .     630/. 

"  Violet,  for  wine 139/." 

On  the  4th  of  August,  1842,  the  following  communir 
cation  was  made  to  the  Commercial  Bank  of  London,  of 
the  preceding  day,  by  the  secretary  of  the  Colonial  So- 
ciety, Captain  Whitty  (this  was  also  received  in  evi- 
dence, subject  to  the  same  objection  by  the  defendant's 
counsel)  : — 

"  Colonial  Society,  St.  James's  Square, 

"4th  August,  1842. 

"  Sir, — I  am  directed  by  the  committee  of  manage- 
ment of  the  Colonial  Society,  to  transmit  to  you  the  an- 
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nexed  copy  of  a  resolution  of  that  committee^  dated 
yesterday^  in  reference  to  a  resolution  passed  at  the  an- 
nual general  meeting  of  the  members  of  the  society,  held 
on  the  15th  of  June  last  (a  copy  of  which  is  also  annex- 
ed) ;  and  to  request  that  the  sum  of  4000/.  may  be 
placed  to  the  credit  of  the  Colonial  Society  with  the 
Commercial  Bank^  as  specified  in  the  first  resolution 
above  referred  to.  I  have  also^  in  compliance  with  that 
resolution^  to  request  that  you  will  be  pleased  to  convey 
to  the  directors  the  thanks  of  the  committee  for  the  ac- 
commodation which  has  been  so  handsomely  ofifered  by 
the  Commercial  Bank  to  the  Colonial  Society. 

"  The  signatures  of  the  members  of  the  committee  of 
management^  by  three  of  whom^  as  well  as  the  secretary, 
all  their  cheques  are  signed,  will  be  forwarded  to  you  in 
a  few  days,  and  also  a  cheque  for  the  society^s  balance 
at  the  London  Joint-Stock  Bank. 

(Signed)  "J.  S.  Whitty. 

"  To  Thomas  Barnewall,  Esq., 

'•  Manager,  Commercial  Bank  of  London, 

"6  Henrietta  St.,  Covent  Garden." 

In  pursuance  of  this  letter,  a  banking-account,  with  a 
credit  of  4000/.,  was  opened  by  the  Commercial  Bank 
^th  the  Colonial  Society  on  the  5th  of  August,  1842. 
On  the  12th  of  August,  1842,  a  meeting  of  the  com- 
niittee  of  management  was  held,  at  which  the  defendant 
^d  other  members  of  the  committee  were  present ;  and 
*t  that  meeting  the  secretary  of  the  society  stated  that 
the  Commercial  Bank  wanted  the  signatures  of  the 
Members  of  the  committee  of  management,  that  they 
flight  recognise  in  drawing  cheques ;  and  the  defendant, 
with  the  three  other  members  then  present,  then  gave 
his  signature  to  the  following  memorandum : — 

"Signatures  of  the  members  of  the  committee  of 
management  of  the  Colonial  Society,  for  the  Commer- 
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1853.  cial  Bank  of  London^ — Captain  A.  M^Donald^  Sir  Dun- 
Thb  Eabl""  ^^^^  M'Dougal,  Colonel  Pringle  Taylor,  J.  Hopkinson, 
OF  Mount-     Esq.,  Captain  Barber : 

CABHXLL 

(Signed)  ^'A.  M'Donald.  D.  M'Dougal.  Pringle 
Taylor.     Jonathan  Hopkinson.     James  Barber. 

"  The  above  are  the  signatures  of  five  members  of  the 
committee  of  management  of  the  Colonial  Society  autho- 
rised to  sign  cheques.  The  signatures  of  the  other  mem- 
bers of  the  committee  wiU  be  sent  as  soon  as  obtained. 

(Signed)  '^  J.  S.  Whitty,  Sec. 

"  12th  August,  1842.'' 

This  memorandum  was  accordingly  sent  by  the  secre- 
tary to  the  Commercial  Bank,  on  the  12th  of  August, 
1842.  The  plaintiff  also  and  four  other  members  of  the 
society  subsequently  gave  their  signatures  for  the  like 
purpose,  which  were  also  sent  to  the  Commercial  Bank. 
The  attendance  of  members  at  the  committee  meeting 
of  the  12th  of  August,  1842,  however,  being  confined  to 
the  defendant  and  three  others,  who  were  not  sufficient 
to  form  a  quorum,  no  business  was  transacted  with  the 
exception  of  signing  weekly  cheques  for  the  servants' 
board-wages ;  and  the  following  cheques  (described  in 
the  resolution  of  the  3rd  of  August,  objected  to  as  afore- 
said) were  then  signed  by  the  defendant  and  two  other 
members,  viz.  "  Howell,  for  rent,  400/.,  Howell,  com- 
pensation for  dilapidations,  230/.,  and  Violet,  for  wine, 
139/.  Os.  lOd.  Kirby,  monthly  account  for  newspapers, 
30/.  Ss"  These  cheques  were  drawn  on  the  Commercial 
Bank,  and  on  the  account  so  opened,  which  in  fact  con- 
sisted of  the  sum  of  4000/.  so  credited  by  them  as  afore- 
said to  the  said  society.  The  secretary  of  the  society 
was  always  present  at  the  committee  meetings;  and, 
whenever  there  was  a  quorum,  the  minutes  of  the  pre- 
ceding meeting  were  always  read.  If  there  was  not  a 
quorum,  as  in  the  case  of  the   12th  of  August,  the 
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minutes  of  the  previous  meeting  were  not  read,  but  they 
were  always  entered  in  the  minute-book  by  the  secre- 
tary. 

The  society  had  no  transactions  at  all  with  the  Com- 
mercial Bank,  until  the  occasion  of  the  said  4000/.  credit ; 
but,  on  the  Ist  of  September,  1842,  as  hereinbefore 
stated,  they  transferred  the  balance  of  their  banking- 
account  from  the  London  Joint-Stock  Bank  to  the  Com- 
mercial Bank;  and,  frt>m  that  time,  the  Commercial 
Bank  were  the  only  bankers  of  the  said  society. 

A  meeting  of  the  committee  of  management  was  held 
on  the  17th  of  June,  1842,  at  which  the  defendant  was 
present.  At  that  meeting,  the  following  circular  was 
directed  by  the  committee  to  be  sent  immediately  to  all 
members  of  the  society  in  the  united  kingdom,  who  had 
not  become  subscribers  to  the  debentures. 

"  Colonial  Society,  St.  James's  Square, 

"  17th  June^  1842. 

"  Sir, — I  am  desired  by  the  committee  of  management 

to  inform  you  that  the  mode  of  guaranteeing  the  com- 

nuttee  in  raising  the  sum  of  money  required  to  pay  off 

&U  the  liabilities  of  the  society,  &;c.,  as  stated  in  the 

printed  letter  which  I  forwarded  to  you,  dated  the  10th 

^t.,  having  been  duly  submitted  to  the  consideration  of 

the  members  of  the  society  at  the  first  annual  general 

meeting  of  the  present  year,  held  on  the  first  Wednesday 

of  the  month,  in  compliance  with  the  rules  of  the  same, 

Was  unanimously  approved  and  confirmed  by  the  second 

annual  meeting  on  the  15th  instant.     No  reply  having 

been  received  from  you  to  the  printed  letter,  I  am  now 

desired  by  the  committee  of  management  respectfully  to 

request  your  attention  to  the  near  approach  of  the  date 

of  1st  of  July,  on  or  before  which  your  assent  to  take 

one  or  more  debentures,  when  called  for,  is  earnestly 

desired.     I  am  also  to  express  a  confident  hope  that  the 

full  adoption  of  the  late  numerously  attended  meeting 
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of  your  fellow-members^  of  the  plan  proposed  by  yorar 
committee^  will  induce  you  to  cordially  co-operate  in 
furtherance  of  the  vital  measures  for  the  success  of  the 
society/' 

On  the  27th  of  July,  at  the  committee  meeting  then 
held  (at  which  the  defendant  was  present),  a  cheque 
was  signed,  on  the  London  Joint-Stock  Bank.  No 
cheque  was  drawn  on  the  Commercial  Bank  until  the 
12th  of  August. 

No  debentures  were  ever  granted,  or  prepared ;  the 
committee  did  not  call  for  them.  The  pass-book  of  the 
Ck>mmercial  Bank  was  from  time  to  time  hdd  before  the 
house  committee,  of  which  the  defendant  was  a  member. 
The  receipts  were  paid  into  that  bank.  The  house 
committee,  as  part  of  their  duty,  recommended  that 
cheques  should  be  drawn  by  the  committee  of  manage- 
ment, for  house  expenses,  and  wine  expenses.  The 
defendant,  as  member  of  the  committee  of  management, 
joined  in  a  cheque  on  the  Commercial  Bank  of  London, 
on  the  15th  of  March,  1843,  for  20/.,  secretary's  petty- 
cash,  and  another  for  47/.  ISs,  9d.,  and,  on  the  29th 
of  March,  1843,  a  cheque  for  29/.  3^.  44.,  property-tax. 
These  cheques  accompanied  and  were  to  be  considered 
as  part  of  this  case. 

The  whole  of  the  4000/.  borrowed  was  paid  away  in 
cheques  of  the  committee. 

There  is  still  a  balance  of  1960/.  due  to  the  Commer- 
cial Bank  of  London,  in  respect  of  the  said  loan  of  4000/., 
after  giving  credit  for  the  1460/.  referred  to  in  the 
judge's  order  hereinafter  set  forth. 

An  action  was  brought  by  the  Commercial  Bank 
against  the  plaintiff,  for  the  4000/.  so  lent  as  aforesaid; 
and  a  judge's  order  made  for  the  payment  thereof,  which 
is  in  the  terms  following : 

'^In  the  Queen's  Bench. 

''Between  Thomas    Bamewall,   one  of   the   public 


MICHAELMAS   TERM^    17  VICTORIA. 

officers  of  the  Commercial  Bank  of  London^  plaintiff, 
and  The  Right  Hon.  Stephen,  Earl  of  Moontcashell, 
defendant. 

<'  Upon  hearing  the  attorneys  or  agents  on  both  sides, 
and  by  consent,  I  do  order  that  all  further  proceedings 
in  this  cause  be  stayed,  upon  the  following  terms :  The 
plaintiff  to  be  at  liberty,  after  default  of  payment  of  the 
principai  and  interest  moneys  hereinafter  mentioned  at 
the  time  hereinafter  stated,  to  sign  final  judgment  for 
6000/.^  the  same  being  intended  to  include  and  secure 
to  the  plaintiff,  as  well  the  debt  in  this  action,  of  4019/. 
5i.  2d.,  with  interest  thereon  at  the  rate  of  5/.  per  cent. 
per  annum  firom  the  81st  of  December,  1844,  as  also  all 
costs  of  this  action,  and  also  all  other  costs  and  charges 
previously  incurred  by  the  plaintiff,  or  by  or  on  behalf 
of  the  said  Commercial  Bank,  up  to  the  present  time, 
in  respect  to  the  premises,  or  in  relation  to  the  said 
debt;  the  same  to  be  paid  in  manner  following,  viz : 
19/.  5*.  2rf.,  part  of  the  debt,  and  99/.  13*.  for  interest, 
>s  aforesaid,  from  the  81st  of  December  last  to  the  80th 
of  June  last,  and  also  the  said  costs  and  charges  when 
woertained,  to  be  paid  on  or  before  the  23rd  of  Novem- 
ber next,  by  the  authority,  and  at  the  request,  and  upon 
the  credit  and  responsibility  of  the  said  defendant,  out 
of  a  fund  amounting  to  the  sum  of  1460/.  5*.  which  now 
'emains  in  the  said  Commercial  Bank  in  the  names  of 
Messrs.  Jonathan  Hopkinson,  Archibald  Paull,  and 
George  Samuel  Trower,  having  been  by  them  deposited 
^  the  said  bank  on  behalf  of  the  Colonial  Society ;  and 
the  sum  of  4000/.,  residue  of  the  said  debt,  with  interest 
thereon  at  5/.  per  cent,  from  the  30th  of  June  last,  to  be 
paid  on  the  30th  of  June,  1846 :  and,  in  default  of  pay- 
ment of  all  or  any  part  of  the  said  sum  and  interest  on 
the  said  30th  of  June,  1846,  the  plaintiff,  or,  in  case  of 
his  death  either  before  or  after  judgment,  his  successors 
or  assigns,  or  any  other  public  olQScer  of  the  said  Com- 
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mercial  Bank^  shall  be  at  liberty  to  sign  final  judgment 
as  aforesaid^  and  to  issue  execution  or  executions  for  the 
amount  remaining  unpaid,  together  with  the  costs  of 
judgment  and  registering  the  same,  besides  costs  of 
executions,  whether  by  fi.  fa.  or  ca.  sa.,  or  both,  and 
likewise  the  costs  of  any  other  writ  or  proceeding  that 
may  be  necessary,  as  also  the  costs  of  ruling  the  sheriff 
or  sheriffs  to  return  such  writs ;  and  that  the  plaintiff, 
his  successors  or  assigns,  shall  be  entitled  to  sheriff^s 
poundage,  officers'  fees,  costs  of  levying,  expenses  of  sale, 
and  all  other  incidental  charges;  and  that,  when  judg- 
ment shall  be  signed,  it  shall  not  be  necessary  at  any 
time  thereafter,  previous  to  issuing  execution  thereon, 
to  revive  the  said  judgment  by  sci.  fa.  or  otherwise,  not- 
withstanding the  death  of  the  said  plaintiff  or  defendant 
as  aforesaid,  and  notwithstanding  the  said  judgment 
shall  have  been  signed  for  the  space  of  one  year  and 
upwards ;  any  rule  or  practice  to  the  contrary  notwith- 
standing.    Dated,  this  3rd  day  of  October,  1845.^' 

About  the  same  time,  actions  were  also  brought  by 
the  said  bank  against  the  defendant  and  against  a  Mr. 
Gillespie,  and  against  two  other  members  of  the  said 
committee,  for  the  same  loan. 

In  July,  1846,  and  while  the  several  above-mentioned 
actions  were  pending,  a  Mr.  Westmacott,  a  solicitor, 
and  member  of  the  said  society,  who  had  been  assisting 
in  an  endeavour  to  wind  up  the  affairs  thereof,  paid  the 
Commercial  Bank  of  London,  on  account  of  the  above- 
mentioned  4000/.  for  which  the  bank  had  recovered 
judgment  against  the  plaintiff,  the  sum  of  1000/.  Only 
500/.  of  the  1000/.  paid  in  by  Mr.  Westmacott,  was  the 
plaintiff's  own  money;  and  the  residue  was  part  of  a 
sum  which  the  said  Mr.  Westmacott  had  collected  from 
the  members  of  the  said  society,  for  payment  of  this  and 
other  debts  of  the  society,  and  which  other  debts  he  had 
paid.    The  defendant,  and  Mr.  Gillespie,  and  other  gen- 
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tlemenj  had  paid  to  Mr.  Westmacott  100/.  each,  on  his 
representation  that  it  was  necessary  to  subscribe  a  sum  of 
money  to  pay  to  the  bank. 

The  tradesmen's  debts  of  the  dub  were  paid  by  small 
sobscriptions  among  the  members,  to  which  both  plain- 
tiff and  defendant  contributed. 

The  plaintiff  has  contributed  over  and  above  the 
said  last-mentioned  sum  of  500/.j  the  same  amount  as 
had  been  contributed  by  the  defendant. 

It  did  not  appear  that  the  100/.  paid  by  the  defendant 
formed  part  of  the  1000/.  paid  into  the  Commercial 
Bank  of  London,  by  Westmacott. 

In  August,  1848,  500/.  more  Was  paid  to  the  Com- 
mercial Bank  of  London,  by  the  plaintiff,  on  accoimt  of 
the  4000/. ;  in  January,  1849,  1000/.  more ;  and,  in 
Kay,  1849,  a  further  sum  of  500/.,— making  in  all  2500/. 
paid  by  the  plaintiff  in  part  discharge  of  the  said  debt  of 
4000/. 

It  was  to  be  taken,  for  the  purpose  of  assessing  the 
unoont  payable  by  the  defendant,  that  there  were 
twenty-six  members  of  the  committee  of  management 
of  the  Colonial  Society,  including  the  plaintiff  and 
defendant. 

The  court  were  to  draw  any  inferences  which  a  jury 
might  draw  from  the  facts  and  evidence  stated  in  the 
case. 

The  questions  for  the  opinion  of  the  court  were, — 
Rrst,  Was  the  evidence  to  which  objection  was  taken, 
or  any  part  of  it,  admissible  ? 

Secondly,  Upon  the  whole  of  the  case,  was  the  de- 
fendant liable  to  pay  anything  to  the  plaintiff  for  contribu- 
tion, as  a  co-contractor ;  and,  if  so,  whether  any  and  what 
sum  of  money  was  due  from  the  defendant  to  the 
phdntiff,  taking  into  consideration  the  payments  made 
by  the  defendant. 

p2 
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The  verdict  for  the  plaintiff  was  to  standi  or  be  altered, 
or  a  verdict  was  to  be  entered  for  the  defendant,  ac- 
cording as  the  court  should  think  right. 

Lush  (with  whom  was  Byles,  Seijt.)^  for  the  plaintiff. 
The  first  question  is^  whether  the  proceedings  of  the 
managing  committee  held  on  the  3rd  of  August,  1842, 
at  which  meeting  the  defendant  was  not  present^  and  at 
which  the  loan  of  4000/.  was  agreed  to  be  obtained  from 
the  Commercial  Bank^  and  the  letter  of  the  4th  of 
August  addressed  to  the  bank  pursuant  thereto,  were 
legitimately  receivable  in  evidence  against  the  defendant. 
It  is  submitted  that  tUey  were.  The  defendant  (as  well  as 
the  plaintiff)  was  a  member  of  the  managing  committee. 
He  was  a  party  to  the  resolution  of  the  20th  of  April, 
1842^  by  which  it  was  proposed  to  raise  a  loan  on  the 
credit  of  the  committee,  and  also  to  the  report  published 
on  the  30th  of  May,  embodying  that  proposition.  He 
was  also  a  member  of  and  present  at  the  committee 
which  met  on  the  15th  of  June,  at  which  the  proceed- 
ings of  the  meeting  of  the  1st  of  June  were  read  and 
confirmed,  and  the  resolution  for  the  proposed  loan  con- 
firmed. He  therefore  clearly  was  a  party  to  the  resolu- 
tion that  the  loan  should  be  effected.  On  the  3rd  of 
August,  the  other  members  of  the  committee  carried  out 
the  resolution,  and  arranged  with  the  Commercial  Bank 
for  an  advance  of  4000/.,  no  new  terms  being  introduced. 
And  the  defendant  was  a  party  to  the  drawing  of  cheques 
from  time  to  time  upon  the  fund  so  raised, — ^to  the  ex- 
tent of  900/.  on  the  12th  of  August.  If  this  had  been 
an  action  by  the  Commercial  Bank  against  the  defend- 
ant to  recover  the  money  borrowed,  it  is  perfectly  clear, 
that,  what  was  done  by  the  committee  in  his  absence, 
in  carrying  into  effect  the  former  resolutions,  sanctioned 
by  the  defendant's  afterwards  drawing  cheques  upon  the 
particular  fund,  would   be   admissible   and  conclusive 
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evidence  to  bind  him.    Every  individual  member  of  the 
managing  committee  who  in  any  way  were  parties  to 
the  resolution  and  report  of  the  20th  of  April  and  30th 
of  May  respectively^  concurred  in  pledging  the  credit  of 
the  whole  to  the  bank  for  the  loan.     [Mauie,  J.    The 
transaction  of  borrowing  is  between  the  borrower  and 
the  lender.     Is  there  evidence  of  any  such  transaction  ?] 
Yes,  the  resolution  that  the  money  shall  be  borrowed. 
\M(mk,  J.     You  say  that  the  defendant  authorised  any 
leaaonable    mode    of   borrowing    the  money?]     Yes. 
\W%Uiams,  J.    The  admissibility  of  the  evidence^  and 
the  liability  of  the  defendant,  is  in  truth   the  same 
qoestioiL]      Then,  the  plaintiff,  being,  as  one  of  the 
managing  oommitteey  liable  to  pay  about  150/.,  has  been 
compelled  to  pay  a  sum  exceeding  2500/.     He  is  there- 
fine  entitled  to  demand  contribution  firom  the  rest,  to  be 
measured  by  the  number  of  contributories.     The  only 
.  answer  the  defendant  can  set  up,  is,  that  he  has  already 
paid  his  share  :  and,  in  order  to  do  this,  he  relies  upon 
the  fact  of  his  having  contributed  100/.  towards  the 
collection  made  by  Westmacott,  for  the  payment  of 
other  debts  of  the  club.    No  part  of  that  money,  how- 
CFer,  went  to  the  Commercial  Bank :  and  the  plaintiff 
himself  contributed  100/.  towards  that  fund. 
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Bramwell  (with  whom  was  Barstow),  contrk.  There 
is  nothing  upon  the  face  of  this  special  case  to  shew  that 
the  whole  of  the  managing  committee  were  liable  to  the 
Commercial  Bank  for  this  loan.  There  being  no  per- 
sonal contract  with  the  defendant,  he  could  only  be  liable 
to  the  bank  because  he  authorised  the  contracting  of  the 
loan,  or  subsequently  ratified  the  act  of  his  co-committee- 
men.  The  facts  set  out  in  the  case  shew  neither  previous 
authority  nor  subsequent  ratification.  The  circumstances 
are  these  : — ^The  club  being  in  debt,  it  was  proposed  to 
ntise  money  by  means  of  debentures.    That  being  found 
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impracticable,  there  was  an  end  of  the  committee's  autho- 
rity. \_Maule,  J.  The  case  shews,  that  a  borrowing 
was  contemplated,  that  some  members  of  the  committee 
borrowed  the  money,  and  others  afterwards  adopt  and 
ratify  their  act.]  It  never  was  contemplated  by  the 
resolution  of  the  1st  of  June,  1842,  that  the  committee 
should  borrow  any  money  until  they  had  secured  a  fiind 
out  of  which  it  was  to  be  repaid,  by  obtaining  deben- 
tures. All  was  conditional.  [Maule,  J.  An  immediate 
loan  was  contemplated ;  but  it  was  to  remain  uncertain 
whether  or  not  debentures  should  be  obtained.]  Those 
who  were  not  present  at  the  meeting  at  which  the  bor- 
rowing the  money  from  the  Commercial  Bank  was  deter- 
mined upon  and  arranged,  cannot  be  liable.  If  the  de- 
fendant had  never  attended  any  meetings  of  the  com- 
mittee subsequent  to  that  held  on  the  8rd  of  August,  he 
clearly  would  not  have  been  liable  as  a  co-contractor. 
What  has  he  done  since  to  render  himself  liable  ?  He 
gave  his  signature  to  the  manager  of  the  Commercial 
Bank,  and  he  signed  two  or  three  cheques.  It  is  true, 
that,  at  the  time  these  cheques  were  drawn,  there  was 
no  fund  out  of  which  they  could  be  paid,  except  this 
4000/.  What  then  ?  The  money  being  there,  it  was 
his  duty  to  apply  it  to  the  purposes  of  the  dub,  whoever 
might  be  liable  to  repay  it.  His  so  doing  gives  rise  to 
no  inference  that  he  is  liable  to  pay  it.  It  does  not 
appear  that  any  one  of  the  other  twenty-five  committee- 
men are  liable.  [Maule,  J.  It  may  be  that  the  plain- 
tiff and  defendant  ure  the  only  two  persons  liable. 
Williams,  J.  The  defendant  clearly  knew  all  about 
what  was  going  on  with  regard  to  the  loan:  and  his 
subsequent  conduct  amounted  to  a  ratification  of  what 
had  been  done.] 


Lush  was  not  called  upon  to  reply. 
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Jervis,  C.  J.  There  is  only  one  question  to  consider 
in  this  case,  for,  the  question  as  to  the  admissibility  of 
the  evidence,  and  the  liability  of  the  defendant,  is  in  truth 
but  one  question.  I  agree  that  the  defendant  must,  to 
make  him  liable  in  this  action,  have  been  liable  as  be- 
tween himself  and  the  bank.  I  think  he  was.  It  seems 
to  me  there  was  evidence  of  previous  authority  to  con- 
tract the  loan,  and,  if  not,  that  there  was  at  all  events 
abundant  evidence  of  subsequent  ratification.  It  is  im- 
possible to  doubt  that  the  defendant  was  perfectly  cog- 
nisant of  all  that  took  place  with  regard  to  the  loan,  and 
that  the  act  of  the  committee,  if  not  participated  in  by 
him,  was  sanctioned,  approved,  and  acted  upon  by  him. 
I  think  the  verdict  ought  to  stand. 

Mauls,  J.     It  seems  to  me  that  this  is  a  very  dear 
case  indeed.    The  managing  committee  borrow  a  sum 
of  money  for  the  use  of  the  club.     The  defendant  is  one 
of  the  active  members  of  the  committee,  and,  though  not 
actually  present  on  each  occasion  when  the  loan  was 
talked  about,  he  was  perfectly  cognisant  of  the  whole 
transaction.     If  the  C!ommercial  Bank  had  sued  the 
present  defendant,  I  think  they  might  have  fixed  him 
more  readily  than  any  other  member  of  the  committee. 
1  abo  think  that  the  plaintiff*,  who  has  been  compelled 
to  pay  a  large  sum  of  money  in  respect  of  this  loan,  is 
entitled  to  call  upon  his  fellow  committee-men  for  con- 
tribution. 

Williams,  J.  I  am  of  the  same  opinion.  There  was 
abundant  evidence  of  previous  authority.  It  is  unne- 
cessary, therefore,  to  go  into  the  question  of  subsequent 

ratification. 

Talfourd,  J.,  concurred. 
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Lancashire— Northern  Diviaion. 


Nov.  17. 

One  who  has  a 
freehold  inter- 
est m  property 
of  the  valae  of 
40«.,  bat  sub- 
ject to  an  agree- 
ment to  pay 
thereout  a  poor- 
rate  charged 
upon  his  tenant 
in  respect  of 
the  premises, 
has  not  a  free* 
hold  estate  of 
the  "  dear 
yearly  value 
of40#.,"80 
as  to  entitle 
him  to  ayote 
for  the  county. 


James  Moorhouse,  AppeUant,  William  Oilbertson^ 

Respondent. 

At  the  court  held  before  Edward  Rushton^  barrister-at- 
law,  duly  appointed  to  revise  the  list  of  voters  for  the 
Northern  division  of  the  county  of  Lancaster,  for  the 
revision  of  the  list  of  voters  for  the  township  of  Prestouj 
John  Gtirlick,  jun.,  duly  objected  to  the  name  of  Charles 
Edward  Rawlins  being  retained  on  the  said  list.  The 
facts  were  as  follows : — 

The  name  of  Charles  Edward  Rawlins  appeared  on  the 
list  in  the  following  form : — 


Cbrifltlan  name  and 
surname  of  the  Toter. 

Place  of  abode. 

Nature  of 
QuaUficatloD. 

Street,  &c.,  where  pro- 
petty  dtoate,  ftc. 

Charles  Edward 
Rawlins. 

No.   4,  Black, 
bum  Terrace, 
LiverpooL 

Undivided 
share  of  free- 
hold houses. 

Noe.   116,   116^   117, 

North  Boad. 
No.  5,  Ann  Street. 

He  and  others  were  joint-owners  of  freehold  property 
in  Preston.  The  property  was  let^  and  was  rated  to  the 
poor  and  other  usual  tenant^s  rates^  which  included  a 
water-rate  and  local  board  of  health  rate.  It  was  part 
of  the  terms  of  the  letting^  that  these  rates  should  be 
paid  by  the  owners ;  and  they  were  so  paid.  If  the  owners 
had  not  agreed  to  pay  the  amount  of  those  rates^  the 
rents  obtained  from  the  tenants  would  have  been  dimin- 
ished by  that  amount.  An  agent  had  been  appointed 
on  behalf  of  the  owners,  who  managed  the  property,  col- 
lected the  rents,  and,  after  paying  all  the  necessary  ex- 
penses incidental  to  the  property,  including  the  tenants' 
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rates,  divided  the  balance  by  the  number  of  owners,  and        1853. 
transmitted  to  Charles  Edward  Rawlins  and  the  other    moobhoum, 
persons  interested,  the  amount  of  their  respective  shares.    ^   '^I'P" 
After  paying  the  other  necessary  expenses,  but  before         Beq>. 
paying  the  tenants'  rates,  the  agent  had  each  year  a  sum 
mliand,  which,  if  divided  by  the  number  of  owners,  would 
give  40«.  clear  as  the  share  of  Charles  Edward  Bawlins 
and  the  others  respectively. 

After  paying  the  tenant's  rates,  the  sum  remaining  in 
the  agent's  hands  would,  if  divided  by  the  number  of 
owners,  give  as  the  share  of  Charles  Edward  Bawlins  and 
the  others  respectively  a  sum  less  than  40^.,  by  precisely 
the  amoimt  of  the  rates. 

So  that,  although  the  agent  received  from  the  tenants, 
on  account  of  each  owner,  more  than  40^.  a  year  in  the 
fiist  instance,  that  sum  underwent  two  deductions  whilst 
stiU  in  his  hands, — in  the  first  place,  it  was  reduced  to 
40f.  by  the  payment  of  expenses  other  than  the  tenant's 
rates,— in  the  second  place,  it  was  reduced  below  40*.  by 
the  payment  of  the  tenants'  rates  themselves,  or  any  one 
of  them;  and  the  sum  actually  transmitted  each  year  to 
Charles  Edward  Bawlins,  and  to  the  other  owners  re- 
spectively, as  their  resulting  share,  was  less  than  40*.,  by 
the  amoimt  of  the  tenants'  rates. 

Upon  this  state  of  facts,  it  was  contended,  on  behalf 
of  the  voter,  that,  inasmuch  as  the  water-rate  and  the 
local  board  of  health  rate  were  mere  voluntary  payments 
on  the  part  of  the  owners,  and  inasmuch  as  by  the  statute 
18  6.  2,  c.  18,  s.  6,  the  parochial  rates  were  not  to  be 
deemed  charges  payable  out  of  the  property,  that  there- 
fore neither  the  one  nor  the  other  ought  to  be  deducted, 
in  estimating  its  annual  value. 

On  behalf  of  the  objector,  it  was  urged,  that,  though 
not  charges  payable  out  of  the  property,  the  parochial 
rates  were  nevertheless  payments  which  diminished  its 
annual  value  to  the  owners ;  and  that  the  water-rate  and 
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1853.  local  board  of  health  rate  were  not  merely  voluntary  pay- 
MooBHousB  ^ents,  but  payments  which  the  owners  must  of  necessity 
^   App.,         make,  in  order  to  procure  firom  the  tenant  the  stipulated 

GlLBERTSOV, 

Besp.  amount  of  rent ;  and  that  therefore  all  these  rates  ought 
to  be  deducted. 

The  revising-barrister  decided  that  the  annual  value 
of  the  property  in  question  to  Charles  Edward  Eawlins 
and  the  other  owners  respectively,  did  not  amount  to 
408, ;  that,  in  estimating  such  annual  value  to  Charles 
Edward  Rawlins  and  the  other  owners  respectively,  there 
ought  to  be  deducted,  under  the  circumstances,  the 
amount  paid  for  the  tenant^s  rates,  including,  as  before 
mentioned,  the  parochial  rates,  the  water-rate,  and  the 
local  board  of  health  rate ;  and  that  the  real  value  of 
the  property  to  the  voter,  therefore,  was,  not  40*.,  but 
40*.  minus  the  amount  paid  for  tenants^  rates. 

The  name  of  Charles  Edward  Rawlins  was  therefore 
expunged  from  the  list. 

The  cases  of  one  hundred  and  three  other  persons, 
the  validity  of  whose  votes  depended  upon  the  same  state 
of  circumstances,  were  consolidated  with  the  principal 
case. 

Edward  James,  for  the  appeUant.  The  decision  of 
the  revising-barrister  was  wrong.  He  ought,  in  ascer- 
taining the  yearly  value  of  the  premises,  to  have  thrown 
out  of  consideration,  as  well  the  poor-rate  as  the  water 
and  board  of  health  rates.  The  question  turns  upon 
the  construction  of  the  5th  and  6th  sections  of  the  18 
G.  2,  c.  18.  The  5th  section  enacts,  that  no  person 
shall  vote  in  any  Section  of  knights  of  the  shire,  without 
having  a  freehold  estate  in  the  county  for  which  he 
votes,  "  of  the  clearly  value  of  40s,  over  and  above  all 
rents  and  charges  payable  out  of  or  in  respect  of  the 
same.''  And  s.  6  enacts  '^  that  no  public  or  parliamen- 
tary tax,  county,  church,  or  parish  rate  or  duty,  or  any 
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other  tax^  rate,  or  assessment  whatsoever,  to  be  assessed        1853. 
or  levied  upon  any  comity,  division,  rape,  lathe,  wapen-    moorhoubb 
take,  ward,  or  hundred,  is  or  shall  be  deemed  or  con-    ^    -^PP-^ 
sidered  to  be  any  charge  payable  out  of  or  in  respect  of        Besp. 
any  freehold  estate,  within  the  meaning  and  intent  of 
this  act,  or  of  the  oath  or  solemn  affirmation  herein- 
before (s.  1)  directed  to  be  administered  to  and  taken 
by  any  freeholder,  if  required,  as  aforesaid/'     Taking 
these  two  sections  together,  the  substance  of  the  enact- 
ment is,  that  no  person  shall  vote  for  a  county,  without 
having  a  freehold  estate  therein,  of  the  yearly  value  of 
40if  •  over  and  above  all  rents  and  charges  payable  out 
of  or  in  respect  of  the  same, — except  public  or  parochial 
taxes  or  rates  assessed  thereon.     [Jervis,  C.  J.    The 
case  does  not  find  the  value,  but  it  assumes  the  rent  to 
be  the  value.    Now,  what  rent  would  the  tenant  have 
had  to  pay,  if  he  paid  his  own  rates  ?    Maule,  J.     In 
ascertaining  the  amount  of  the  freeholder's  interest,  you 
are  not  to  take  into  consideration  any  rates  or  taxes 
which  he  has  to  pay  in  respect  of  Ids  enjoyment.     He 
IB  to  be  considered  as  having  an  interest  of  the  dear 
yearly  value  of  40^.,  though  a  portion  of  that  sum  may 
have  to  be  expended  in  rates  or  taxes.    Jervis,  C.  J« 
That  is,  if  the  land  will  realise  40^.]     Suppose  a  man 
were  possessed  of  two  fields,  situate  in  two  adjoining 
counties  and  parishes,  each  of  the  yearly  value  of  40^., 
tfie  one  being  in  his  own  occupation,  the  other  in  that 
of  a  tenant ;  and  suppose  a  poor-rate  of  Is.  per  annum 
to  be  afterwards  imposed  upon  each,  which  the  owner 
agrees  to  pay  for  his  tenant :  in  the  one  case,  he  clearly 
would  be  still  in  possession  of  a  field  worth  4X)s.  per 
annum,  although  he  would  have  Is,  to  pay  in  respect  of 
his  enjoyment :  and,  is  it  not  equally  clear,  that,  in  the 
other,  he  would  receive  40s.  a  year  over  and  above  all 
charges  except  the  poor-rate?      [Jervis,  C.  J.      No. 
In  the  latter  case,  the  value  to  the  landlord  would 
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1858.  be  only  89*.]  To  ascertain  the  real  yearly  value,  you 
MoosHoirsB,  must  ascertain  the  charges  upon  the  land  in  the  hands 
-^PP*  of  the  owner.  [Maule,  J.  "  Charges  payable  out  of  or 
Resp.  in  respect  of  the  same/'  means,  payable  out  of  the  thing 
which  confers  the  vote.  Now,  here,  the  thing  which 
confers  the  vote,  is,  the  rent  for  which  the  voter  lets  the 
premises;  and  that  is  89*.  per  annum.  The  poor-rate 
is  like  a  disagreeable  nuisance  which  reduces  the  value. 
If  the  value  is  below  40*.,  the  question  of  charges  does 
not  arise.  Here  are  premises  for  which  the  owner  can- 
not get  40*.  a  year,  unless  he  will  agree  to  pay  a  rate 
which  the  tenant  ought  to  pay.]  That  construction  de- 
prives the  6th  section  of  all  effect.  [Maukf  J.  By  no. 
means.  That  section  says  that  the  rates  and  taxes  which 
a  man  pays  in  respect  of  his  enjoyment  of  his  property, 
shall  not  be  taken  into  consideration  in  ascertaining  the 
yearly  value  for  the  purpose  of  the  franchise.  The 
legislature  considers  what  a  man  expends  for  taxes  is 
as  much  expended  for  his  benefit  as  if  it  went  to  pay 
his  butcher's  or  baker's  bill.]  The  value  which  the 
tenant  pays,  is,  39*.,  plus  1*.,  the  amount  of  the  rate. 
Although  the  landlord  actually  receives  only  89*.,  he  is 
entitled  to  add  the  1*.  received  by  the  parish  through  his 
instrumentality.  [Jierri*,  C.J.  Does  the  landlord  receive 
an  income  of  the  clear  yearly  value  of  40*.,  when  it  is 
subject  to  the  deduction  of  the  rate  ?]  If  he  were  him- 
self the  occupier  of  the  premises,  and  paid  it,  the  case 
would  be  free  bom  doubt.  [Maule,  3.  In  that  case,  he 
would  have  an  enjoyment  in  respect  of  which  he  pays 
the  rate.]  The  yearly  value  (assuming  the  rent  to  be 
the  criterion  of  value)  is,  the  sum  which  the  tenant  is 
willing  to  pay :  the  tenant  pays  40*.  a  year ;  afterwards  a 
rate  of  1*.  is  imposed,  which  the  landlord  agrees  to  pay, 
— does  he  not  pay  that  out  of  his  yearly  income  of  40*.  ? 
He  dispends  a  portion  of  it  in  paying  the  rate.  [Jervis, 
C.  J.    That  is  the  fallacy  of  your  argument.     If  you  are 
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right,  the  higher  the  rate,  the  larger  the  rent  you  re-        1858. 
ceive  firom  the  tenant.]     The  intention  of  the  statute    Moorhousb, 

'  Arm 

was,  that  the  payment  of  rates  or  taxes  should  not  be    gilbebtsok, 
taken  into  account  in  diminution  of  the  value.  ^^^' 

Bylesj  Ser)t.j  for  the  respondent^  was  not  called  upon. 

Jervis,  C.  J.  The  rent  in  this  case  is  to  be  taken  as 
tie  yearly  value ;  and  the  yearly  value  to  the  voter  is 
409.  dear,  if  he  is  entitled  to  add  the  amount  of  the  rate 
which  he  pays,  but  which  is  properly  payable  by  the 
tenant.  I  am  of  opinion,  however,  that  the  rate  is  to  be 
deducted,  and  therefore  that  the  yearly  value  to  the 
landlord,  is,  as  the  revising-barrister  has  found,  40^.,  less 
the  amount  of  the  rate.  The  6th  section  of  the  18  G.  2, 
c.  18,  means,  that  the  amount  received  by  the  landlord 
shall  not  be  reduced  by  any  rates  or  taxes  chargeable 
ttpon  him  in  respect  of  the  premises.  But,  here,  the 
landlord  does  not  receive  40*.  per  annum.  To  entitle 
Mm  to  a  vote,  he  must  have  40*.  before  any  question 
wises  as  to  any  deduction.  I  think  the  revising-bar- 
rister put  the  right  construction  upon  the  act. 

Maule,  J.  I  also  am  of  opinion  that  the  decision  of 
the  revising-barrister  was  quite  right.  It  was  not  a 
qnestion  of  deduction  of  charges,  but  whether  the  value 
of  the  premises  amounted  to  40*.  I  think  it  clearly 
doea  not,  upon  the  statement  submitted  to  us.  The  in- 
terest which  the  voter  has  in  the  premises,  is,  40*.  a  year, 
suhject  to  his  agreement  with  the  tenant  to  pay  a  charge 
^hich  the  tenant  alone  was  liable  to  pay,  viz.  the  poor- 
rate.  With  that  stipulation,  the  interest  of  the  voter  is 
^orth  less  than  40*.  per  annum.  He  does  not  get  40*. 
out  of  the  land,  but  40*.  subject  to  the  payment  of  a 
rate  for  which  he  has  no  equivalent.  The  legislature 
treats  the  rate  as  a  mode  of  spending  money.     In  the 


76  IN   THE    COMMON    PLEAS^ 

1853.  case  of  a  man  occupying  his  own  land^  his  payment  of  a 
MooBHoiTBE,  poor-rate  is  a  mode  of  enjoyment  of  the  land  which  he 
GiLBEMsoN  ^cupies.  The  money  so  expended  is  treated  by  the  le- 
Besp.  '  gislature  as  if  it  were  money  expended  for  the  support  of 
his  family.  Mr.  James  professes  not  to  see  any  distinc- 
tion between  such  a  case,  and  the  case  of  land  occupied 
by  a  tenant,  the  landlord  agreeing  to  pay  the  rate.  The 
difference,  however,  is  this, — in  the  former  case,  the 
payment  by  the  owner  is  in  respect  of  his  own  interest 
or  enjoyment  of  the  land :  in  the  latter,  he  pays  some- 
thing which  the  tenant  is  liable  to  pay,  and  which  is  a 
portion  of  the  tenant^s  mode  of  enjoying  the  land. 
Here,  the  payment  of  the  rate  by  the  landlord  is  a  charge 
which  ought  to  be  deducted.  The  gross  rent  is  not  the 
criterion  of  value;  but  the  gross  rent,  subject  to  the 
deduction  of  the  amount  paid  for  the  rate, — the  agree- 
ment in  that  respect  being  something  like  an  agreement 
that  the  tenant  should  pay  so  much  for  the  land,  subject 
to  a  deduction  of  1^.  per  week  for  turnpikes.  As  to  the 
water-rate,  the  landlord's  saying,  "  I  will  pay  for  your 
water/'  differs  little  from  his  agreeing  to  pay  for  the 
tenant'^s  beer.  It  seems  to  me  that  the  revising-barrister 
had  no  very  difficult  task  to  perform  in  this  case,  and 
that  he  has  performed  it  well. 

Williams,  J.  I  am  of  the  same  opinion.  Mr.  James 
was  almost  driven  to  admit  that  he  must  go  the  length 
of  contending  that  a  man  would  be  entitled  to  vote,  who 
could  say,  not  that  his  freehold  is  worth  40s.  a  year,  but 
that  it  would  be  worth  that  sum,  if  it  were  not  situate  in 
a  parish  where  the  rates  are  so  heavy.  That  is  a  posi- 
tion which  could  not  for  a  moment  be  maintained. 

Talfourd,  J.,  concurring. 

Appeal  dismissed,  with  costs. 
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Law  and  Others  v.  Blackburrow. 

IHE  dedaration  stated  that  the  plaintiffs  sued  the  An  action  of 
defendant  for  the  sum  of  56/.  ISs.  6rf.,  costs  taxed  and  g^^^'g^!' 
allowed  to  the  plaintifib  as  the  costs  of  a  certain  action  mi^^.  was, 

after  issue 

and  of  the  reference  and  award  in  respect  of  the  same^  joined,  referred 
and  due  and  owing  to  the  plaintiffs  under  and  by  virtue  oJ^^  tothe 
and  in  pursuance  of  the  terms  of  a  certain  award  made  award,  order, 

,  .      arbitrament. 

Of  one  J .  P.  Sturge,  upon  and  m  respect  of  a  certam  final  end,  and 
sttbmiwion  made  by  the  plaintiffs  and  defendant  to  the  of  ^'ropro^'* 
award,  order,  and  determination  of  the  said  J.  P.  Sturge,  ^onai  w-W- 

trator, — ^the 

of  and  concerning  a  certain  action  of  ejectment;  and  costs  of  the 
that  the  plaintiffs  claimed  the  said  sum  of  56/.  18s.  Qd.^  ^e^OTence 
and  2W.  for  damages  for  the  detention  of  the  same.  and  award  to 

^  abide  the  event 

Plea, — that  the  declaration  in  the  ejectment  in  the  of  the  award, 
dedaration  in  this  suit  mentioned,  was  and  is  in  the  profesang  to  ^' 
words  and  figures  following,  that  is  to  say  (setting  out  Jf^®  ^"  ^^^^ 
tbe  declaration,  which  was  on  the  several  demise  of  cemingthe 
James  Thomas  Law,  and  the  joint  demise  of  Henrietta  referred," 
Ro88  and  Bridget  Elizabeth  James  Ross) ;  that  the  said  ^^^^^^^^  in 
James  Thomas  Law  and  Henrietta  Ross  and  Bridget  the  said  cause 
ISizabeth  James  Ross  in  the  said  declaration  mentioned  tared  for  the 
were  the  same  persons  as  the  plaintiffs  in  this  action ;  p'^^^J^ 
that  the  now  defendant  pleaded  the  general  issue  to  the      Held,  by 
said  declaration  ;  that,  after  issue  joined  thereupon,  and  Taifow-d's., 
Wore  any  trial  of  the  said  action  of  ejectment,  the  said  thf^b^Sn 

submission  in  the  declaration  in  this  action  mentioned  g^^®  *^^e  arbi- 
trator no  power 
to  enter  a  ver- 

^,  yet  that,  inasmuch  as  the  words  used  by  him  were  not  precise  and  technical  words, 

^be  court  was  at  liberty  to  deal  with  them  as  a  mere  intimation  of  his  intention  substan- 

^y  to  decide  in  favour  of  the  lessors  of  the  plaintiff,  and,  consequently,  that  the  award 

%ht  be  enforced  by  action. 
^dliams,  J.,  dissentiente,  on  the  ground,  that,  in  so  holding,  the  court  would  virtually 

•*  overruling  a  decision  of  the  court  of  Exchequer,  which  had  been  recognised  by  subse- 

qoent  cases,  though  he  conceived  it  to  have  been  erroneous. 
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1858.  was  made  by  an  order  of  the  Right  Hon.  Sir  John  Pat- 
Law  teson^  Knight^  one  of  the  justices  of  Her  Majesty's 
BL4CK-  court  of  Queen's  Bench,  and  which  said  submission  and 
BUBBow.  order  was  and  is  in  the  words  and  figures  following,  that 
is  to  say,  ^'  In  the  Common  Pleas.  Doe  on  the  seyeral 
demises  of  James  Thomas  Law  and  Henrietta  Boss  and 
Bridges  Elizabeth  James  Ross,  plaintifb,  and  Black- 
burrow,  defendant.  Upon  hearing  the  attorneys  on 
both  sides,  and  by  their  consent,  I  do  order  that  this 
cause  be  referred  to  the  award,  order,  arbitrament,  final 
end,  and  determination  of  J.  P.  Sturge,  of  &c.,  land- 
surveyor,  so  as  he  shall  make  and  publish  his  award  in 
writing  of  and  concerning  the  matters  referred,  ready  to 
be  delivered  to  the  said  parties  in  difference,  or  such  of 
them  as  shall  require  the  same,  on  or  before  the  10th 
day  of  November  now  next  ensuing,  with  liberty  to  the 
said  arbitrator,  by  indorsement  under  his  hand  upon  this 
rule,  or  an  office-copy  thereof,  to  enlarge  the  time  for 
making  his  award,  if  he  shall  see  necessary :  And  by  the 
like  consent,  I  further  order  that  the  said  parties  shall 
in  all  filings  abide  by,  perform,  fulfil,  and  keep  such 
award  so  to  be  made  as  aforesaid ;  and  that  the  costs  of 
the  said  cause,  and  the  costs  of  the  reference  and  award, 
shall  abide  the  event  of  the  said  award :  And  by  the  like 
consent  I  further  order  that  the  said  arbitrator  shall  be 
at  liberty  (if  he  shall  think  fit)  to  examine  the  said 
parties  to  this  suit,  and  their  respective  witnesses,  upon 
oath  or  affirmation,  or  otherwise,  duly  sworn  before  me 
or  some  other  of  Her  Majestjr's  justices  of  the  courts  of 
law  at  Westminster,  or  a  commissioner  duly  authorised, 
and  that  the  said  parties  do  and  shall  produce  before  the 
arbitrator  all  books,  deeds,  papers,  and  writings  in  their 
or  either  of  their  custody  or  power  relating  to  the  mat- 
ters in  difference,  upon  oath :  And  I  further  order,  by 
and  with  such  consent  as  aforesaid,  that  neither  the 
plaintiff  nor  the  defendant  shall  bring  or  prosecute  any 
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action  or  suit  at  law  or  in  equity  against  the  said  arbi-        1853. 
trator^  of  and  concerning  the  matters  so  as  aforesaid 
referred;  and  that,  if  either  party  shall,  by  affected 
dday  or  otherwise,  wilfully  prevent  the  said  arbitrator 
&om  making  an  award,  he  shall  pay  such  costs  to  the 
other  as  the  court  of  Common  Pleas  shall  think  reason- 
able and  just :  And,  by  the  like  consent,  I  further  order, 
that,  in  the  event  of  either  party  disputing  the  validity 
of  the  said  award  so  to  be  made  and  published  as  afore- 
said, or  moving  the  court  to  set  the  same  aside,  this 
court  shall  have  power  to  remit  the  matters  hereby  re- 
ferred, or  any  or  either  of  them,  to  the  re-consideration 
of  the  said  arbitrator :  And,  by  the  like  consent,  I  fur- 
ther order  that  this  order  shall  and  may  be  made  a  rule 
of  Her  Majesty's  court  of  Common  Pleas,  if  the  same 
court  shall  so  please.     Dated  the  4th  day  of  August, 
1851.    J.  Patteson  :*'  That  there  never  was  any  other 
submission  made  by  the  plaintiffs  and  the  defendant  to 
the  award,  order,  and  determination  of  the  said  J.  P. 
Sturge,  of  and  concerning  the  said  action  of  ejectment, 
than  the  said  submission  in  this  plea  set  out  as  afore- 
ssid :  That  the  award  in  the  declaration  mentioned  was      Award, 
snd  is  in  the  words  and  figures  following,  that  is  to  say 
[setting  out  the  award,  whereby  the  arbitrator,  after  re- 
citiag  the  order,  and  that  the  arbitrator  had  duly  en- 
l^d  the  time  for  making  his  award  until  the  Ist  of 
Aug:u8t,  1852,  proceeded  as  follows  : — ]     '^  Now  know 
yc  that  I,  the  said  J.  P.  Sturge,   having  taken  upon 
Diyself  the  burden  of  the  said  reference,  and  having 
examined  such  deeds,  papers,  and  writings  as  were  pro- 
duced to  me  by  or  on  behalf  of  the  lessors  of  the  said 
plaintiff,  and  of  the  said  defendant,  respectively,  and 
kaving  been  attended  by  the  said  parties,  or  by  their 
counsel  or  attorneys,  and   considered   the    allegations 
Diade  by  them  respectively,  do  make  and  publish  my 
award  in  writing  of  and  concerning  the  matter  to  me 
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1853.        referred  as  aforesaid,  in  manner  following,  that  is  to  say, 

j^^         /  do  award,  order,  arbitrate,  and  determine  that  the  ver- 

_  *•  diet  in  the  said  came  shall  be  entered  for  the  lessors  of 

Black-  1.1  / 

BusBow.      the  plaintiff :  and  I  declare  that  my  costs  of  and  attend- 

ing  the  said  reference,  and  of  preparing  and  executing 

this  my  award,  amount  to  the  sum  of  17/.     In  wit- 

ness,^^  &c. 

To  this  plea  the  plaintiff  demurred, — the  ground  stated 
in  the  margin  being, — ^that  the  plea  did  not  afford  any 
answer  to  the  action,  but  that,  on  the  contrary,  it  shewed 
that  the  plaintiffs  were  entitled  to  recover  the  costs  of 
the  action  therein  mentioned  against  the  defendant. 

Joinder  in  demurrer. 

Norman,  in  support  of  the  demurrer.  The  objections 
intended  to  be  relied  on  by  the  defendant,  are,  that  the 
arbitrator,  in  directing  a  verdict  to  be  entered  for  the 
lessors  of  the  plaintiff,  has  exceeded  the  submission,  and 
that  the  award  is  not  final,  and  is  by  such  finding  ren- 
dered uncertain,  repugnant,  defective,  and  void,  and  that 
no  action  will  lie  upon  it.  It  is  submitted,  however,  that 
the  direction  that  '^a  verdict  shall  be  entered  for  the 
lessors  of  the  plaintiff,^'  is  a  mere  informal  mode  of 
determining  the  cause  in  their  favour:  it  does  not 
amount  to  a  direction  that  a  verdict  shall  be  entered  for 
John  Doe ;  and  therefore  does  not  fall  within  those  cases 
where  it  has  been  held  that  an  award  directing  a  verdict, 
where  there  is  no  power  to  enter  a  verdict  by  the  sub- 
mission, is  bad.  The  arbitrator  could  not  have  come  to 
the  conclusion  he  did,  unless  he  meant  substantially  to 
determine  the  suit  in  favour  of  the  lessors  of  the  plain- 
tiff. [Williams,  J.  In  Jackson  v.  Clarke,  M'Clell.  & 
Y.  200,  13  Price,  208,  where  an  arbitrator,  to  whom  a 
cause,  before  being  at  issue,  was  referred  by  rule  of  courts 
awarded  thus, — "  I  award  and  direct  that  a  verdict  in  this 
cause  be  finally  entered  for  the  plaintiffs,  with  284/.  12*. 
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damages^'' — it  was  held^  that  he  had  exceeded  his  aa-        1858. 
thority  in  directing  the  entry  of  a  verdict,  and  that,  j^^ 

as  the  award  consisted  of  only  one  sentence,  that  direc-  <'• 

^  BlACK- 

tion  could  not  be  rejected,  and  the  residue  considered  as  buabow. 
an  award  that  so  much  money  was  due,  and  to  be  paid, 
and  that  therefore  the  award  could  not  be  supported 
eitlier  by  attachment  or  by  action.]  That  case  was 
decided  at  a  time  when  these  things  were  looked  at  very 
differently.  In  Brooks  v.  Parsons,  1  D.  &  L.  691,  where, 
in  a  cause  in  which  several  issues  were  joined,  a  nominal 
verdict  was  taken  for  the  plaintiff,  subject  to  the  certifi- 
cate of  an  arbitrator,  who  was  "  to  direct  a  verdict  to  be 
tiered  for  such  sum  as  he  should  find  to  be  really  due, 
&c,  the  costs  of  the  cause  to  abide  the  event  of  the  cer- 
tificate;*' and  the  arbitrator  certified  that  "a  verdict 
shonld  be  entered  in  the  cause  for  the  plaintiff  for  the 
•urn  of  14/.  16*.  8rf.,'*  but  did  not  find  on  each  issue, — 
it  was  held  by  Patteson,  J.,  that  the  certificate  was 
tad.  That,  however,  has  since  been  overruled :  see 
flbiwMi  V.  Stewart,  4  D.  &  L.  589,  WUcox  v.  Wilcox,  4 
Exch.  501,  Phillips  v.  Higgins,  2  L.  M.  &  P.  855,  and 
Bmphreys  v.  Pearce,  7  Exch.  696.  The  tendency  of 
the  decisions  of  late  years  has  been  to  uphold  the  award 
where  the  court  can  fairly  ascertain  the  intention  of  the 
arbitrator.  [WiUiams,  J.  Jackson  v.  Clarke  was  re- 
cognised in  Donlan  v.  Brett,  2  Ad.  &  E.  344,  4  N.  &  M. 
854,  and  in  Cock  v.  Gent,  13  M.  &  W.  364,  3  D.  &  L. 
271,  14  M.  &  W.  680.]  In  Spooner  v.  Payne,  ante, 
^ol.  IV,  p.  328,  by  an  indenture  of  submission  it  was 
left  to  the  arbitrator  to  find,  amougst  other  things,  whe- 
ther the  plaintiff  was  liable  to  discharge  a  simi  of  money 
'^ured  by  a  mortgage  executed  by  him  on  or  about  the 
29/A  of  September,  1818.  The  arbitrator  found  that  the 
plaintiff  "  was  not  liable  to  discharge  a  sum  of  money 
^^cured  by  mortgage  executed  by  him  on  the  26th  of 
Member,  1817,  which  was  by  thq  defendant  produced 

o2 
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1853.        to  me  as  the  mortgage  in  the  said  indenture  mentioned 
^^         as,  and  by  the  plaintiff  admitted  to  be,  the  mortgage 
«•  executed  by  the  plaintiff  on  or  about  the  26th  of  Decern^ 

BuiiBow.  ber,  1818.  One  deed  only  was  mentioned  in  the  inden- 
ture of  submission.  Upon  a  plea  of  nul  tiel  agard,  it 
was  contended  that  the  award  was  bad  for  not  determin- 
ing the  liability  of  the  plaintiff  on  the  mortgage  of  the 
29th  of  September,  1818;  but  the  court  held  that  the 
award  substantially  decided  the  question,  as  only  one 
mortgage  was  mentioned ;  and,  although  the  award  de- 
scribed it  improperly  as  of  the  26th  of  December,  1818, 
the  difference  of  the  date  was  to  be  looked  upon  as  a 
mere  clerical  error.  In  Howett  v.  Clements,  ante.  Vol. 
I,  p.  128,  by  an  order  of  nisi  prius  made  in  a  cause  of 
Howett  v.  Clements,  a  verdict  was  ordered  to  be  entered 
for  the  plaintiff,  damages,  500/.,  subject  to  the  award  of 
a  barrister,  who  was  thereby  impowered  to  direct  that  a 
verdict  should  be  entered  for  the  plaintiff  or  the  defend- 
ant, as  he  should  think  proper,  and  to  whom  that  cause, 
and  also  another  cause  of  Clements  v.  Howett,  and  all 
matters  in  difference  between  the  parties,  were  referred, 
— the  costs  of  the  said  suits  respectively  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrator.  Upon  a 
motion  to  set  aside  the  award,  on  the  ground  that  the 
arbitrator  had  improperly  directed  a  verdict  to  be  entered 
in  the  second  action,  the  order  giving  him  no  power  to 
do  so,  Maule,  J,,  said, — "  There  imdoubtedly  could  not 
be  a  formal  verdict  entered  in  the  condition  in  which 
the  second  cause  stood :  the  arbitrator  has  used  the  word 
in  its  popular  sense.''  So,  here,  the  words  used  may  be 
popularly  read  as  an  indication  of  the  arbitrator's  inten- 
tion to  decide  substantially  in  favour  of  the  parties  claim- 
ing to  be  entitled  to  the  possession  of  the  premises.  A 
void  direction  does  not  necessarily  vitiate  the  award : 
Doe  d.  Body  v.  Cox^4  D.  &  L.  75.     In  Cock  v.  Gent, 
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18  M.  &  W.  864,  3  D.  &  L.  271,  a  cause  was  referred        1858. 
by  a  submission,  which  gave  no  express  power  to  direct  £~ 

a  verdict  to  be  entered:  the  arbitrator  awarded  that  a  f- 

verdict  should  be  entered  for  the  plaintiff,  with  40^.  da-       bubbow. 
mages,  and  costs.    Upon  a  motion  to  set  aside  the  award, 
on  the  ground  that  the  arbitrator  had  exceeded  his  au- 
thority, Parke,  B.,  in  the  course  of  the  argument,  ob- 
serves,— '^  Surely,  the  directing  a  verdict  to  be  entered 
for  4lQs.,  is  a  sufficient  indication  that  the  arbitrator  finds 
a  cause  of  action  to  exist  to  that  amount.    Littledale,  J., 
80  treats  it  in  Cartwright  v.  Blackworth,  1  Dowl.  P.  C. 
489.''     And,  in  giving  judgment,  he  says :  "  The  cases 
which  have  been  cited  onlv  shew  that  an  attachment  will 
not  be  issued  in  such  a  case.     But  we  ought  not  to  set 
aside  the  award,  unless  we  are  clear  that  it  is  void,  be- 
caoae  then  there  is  an  end  of  it  altogether.     If  the  plain- 
tiff enters  the  verdict,  the  defendant  can  come  to  set  it 
aside;  and,  if  the  plaintiff  seeks  to  enforce  it  by  action 
or  attachment,  the  question  may  then  be  raised  whether 
he  is  entitled  to  do  so.''     Subsequently,  the  court  dis- 
charged a  rule  which  had  been  obtained  by  the  plaintiff 
to  enforce  the  award  by  attachment :  Cock  v.  Gent,  14 
M.  k  W.  680.     In  Donlan  v.  Brett,  2  Ad.  &  E.  344,  4 
N.  &  M.  854,  the  award  was  ambiguous.     In  Hayward 
^'Phillips,  6  Ad.  &  E.  119,  1  N.  &  P.  288,  the  court 
could  not  deal  with  the  excess,  and  still  leave  a  valid 
award.     So,  in  Hawkyard  v.  Stocks,  2  D.  &  L.  936,  that 
portion  of  the  award  which  improperly  directed  a  verdict 
to  be  entered  being  rejected  as  redundant,  enough  would 
Dot  remain  to  shew  which  way  the  arbitrator  had  de- 
cided.   Here,  however,  giving  to  the  words  which  the 
arbitrator  has  used  the  only  legal  construction  of  which 
they  are  susceptible,  they  sufficiently  indicate  the  way 
in  which  he  meant  to  decide ;  and  the  court  will  strug- 
gle to  give  effect  to  them. 
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1863.  Field,  contrii.     The  plea  is  good,  inasmncli  as  it  shews 

'  Law  the  award  to  be  one  which  is  not  capable  of  being  made 
Black-  ^^^  foundation  of  an  action.  The  meaning  of  the  arbi- 
BiTBBow.  trator  is  not  to  be  guessed  at  or  gathered  fix)m  conjecture ; 
but  it  is  to  be  gleaned  from  what  he  has  said,  construing 
his  language  in  the  ordinary  way.  He  has  done  simply 
that  which  he  had  no  power  to  do :  and  the  difficulty 
cannot  be  got  over  by  saying  that  the  words  he  has  used 
are  tantamount  to  a  direction  that  the  lessors  of  the 
plaintiff  are  entitled  to  the  possession  of  the  premises 
sought  to  be  recovered  in  the  action.  It  is  quite  clear 
that  the  court  will  not  allow  a  verdict  to  be  entered  pur- 
suant to  an  award,  where  the  arbitrator  had  no  power  to 
order  a  verdict  to  be  entered.  In  Hutchinson  v.  Black- 
well,  I  M.  &  Scott,  513,  8  Bingh.  331,  by  agreement, 
*  before  the  cause  was  set  down  for  trial,  the  parties  re- 
ferred "  the  cause,  and  the  subject-matter  thereof,  and 
the  issue  therein,  and  the  costs  of  such  action/'  to  the 
award  of  a  barrister :  and  the  court  refused  to  grant  a 
rule  to  enter  up  judgment  pursuant  to  the  arbitrator's 
award,  on  the  ground  that  he  had  no  authority  to  direct 
a  verdict.  In  Cartwright  v.  Blackworth,  1  Dowl.  P.  C. 
489,  an  arbitrator,  having  no  power  to  order  a  verdict, 
directed  a  verdict  to  be  entered  for  the  plaintiff  for  204/. ; 
and,  upon  a  rule  for  an  attachment  for  non-payment  of 
that  sum, — the  same  arguments  having  been  urged,  as 
have  been  urged  here,  viz.  that  arbitrators  are  not  bound 
to  use  precisely  technical  words,  and  that,  if  the  meaning 
of  an  arbitrator  can  be  collected  firom  his  words,  it  is 
sufficient, — Littledale,  J.,  yielding  to  those  arguments, 
said:  "The  arbitrator,  by  directing  a  verdict  to  be 
entered  for  204/.,  has  done  that  which  is  tantamount  to 
directing  that  sum  of  money  to  be  paid  by  the  defend- 
ant to  the  plaintiff.  He  does  not  use  so  many  words, 
but  he  directs  that  to  be  done  which  will  enforce  pay- 
ment.    If  a  verdict  were  entered  for  that  sum,  the  plain- 
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tiff  mighty  in  due  course^  issue  execution  for  that  amount.  1858. 
In  the  case  of  Edgell  v.  Dallimore,  11  J.  B.  Moore,  ^a^ 
541,  3  Bingh.  684,  the  Common  Pleas  would  not  grant  ^- 

an  attachment,  because  the  arbitrator  had  not  directed  bubbow. 
any  sum  of  money  to  be  paid.  But  here  he  has  given 
rach  a  direction/'  But,  in  Donlan  v.  Brett^  2  Ad.  &  E. 
344, 4  N.  &  M.  854,  a  cause,  after  being  set  down  for 
trial,  was  referred  by  a  judge's  order,  with  all  matters  in 
ditb^nce  between  the  plaintiff  and  defendant,  to  an  ar- 
bitrator, the  costs  of  the  suit  to  abide  the  event  of  the 
award;  and  the  order  of  reference  contained  no  power  to 
order  a  verdict  to  be  entered :  the  arbitrator  awarded 
that  a  verdict  should  be  entered  for  the  plaintiff,  for  a 
sum  named,  and  did  not  award  that  any  sum  was  due 
or  to  be  paid  to  the  plaintiff  by  the  defendant ;  and  he 
further  ordered,  that,  as  to  the  matters  in  difference, 
nothing  was  duQ  to  either  party :  the  order  having  been 
made  a  rule  of  court,  the  court  of  Queen's  Bench  refused 
to  grant  an  attachment  for  the  non-payment  of  the 
nu)ney.  Lord  Denman  there  said,  in  giving  the  judg- 
ment of  the  court, — ''  In  this  case,  it  was  contended,  in 
SQ[^rt  of  the  rule,  that  an  award  that  a  verdict  for  a  sum 
named  should  be  entered  for  the  plaintiff,  is  tantamount 
to  an  order  that  the  defendant  shall  pay  so  much  to  the 
plaintiff.  My  Brother  Littledale's  decision  in  Cart- 
mght  V.  Blackworth  is  in  favour  of  this  view  :  on  the 
other  side,  a  case  in  the  Exchequer,  —  Jackson  v. 
CferAe, — was  cited  as  being  opposed  to  it.  We  have 
conferred  with  my  Bfiother  Littledale,  and  he  agrees 
with  us  that  the  rule  cannot  be  made  absolute ;  and  he 
informs  us  that  he  should  not  have  decided  as  he  did  in 
Cortwright  v.  Blackworth,  if  he  had  been  aware  of  the 
decision  in  the  Exchequer."  And  the  rule  was  dis- 
charged. The  reasoning  of  the  court  in  that  case  pro- 
ceeds on  the  same  principle  as  the  decision  of  tlie 
Exchequer  in  Jackson  y.  Clarke.     ^Williams,  J.     That 
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1853.        seems  to  point  rather  to  the  want  of  a  direction  to  pay, 

L^^         on  which  account  there  could  be  no  attachment.]     Nei- 

V-  tber  can  the  party  have  an  action.    [Maule,  J.    He  can- 

BUBsow.  not  have  an  attachment  or  an  action  upon  the  award ; 
but  a  judgment  and  execution^  or  an  action  upon  the 
judgment.  This  submission  provides  for  sending  the 
award  back  to  the  arbitrator.]  Such  a  provision  will 
not  enable  the  court  to  refer  it  back^  where  it  comes  be- 
fore them  on  a  demurrer.  [Maule,  J.  If  the  plaintiff 
comes  with  a  motion^  alleging  a  serious  doubt  upon  the 
construction  of  the  arbitrator's  meanings  I  apprehend 
we  may  refer  it  back  now.]  The  application  must  for 
that  pXirpose  be  made  within  the  time  for  moving  to  set 
aside  the  award,  (a)  [^Maule,  J.  How  do  you  say  the 
arbitrator  should  have  expressed  himself?]  That  the 
defendant  was  guilty^  or  that  the  premises  in  dispute 
should  be  delivered  up  to  the  lessors  of  tlie  plaintiff. 
[Williams,  J.  Might  he  have  said^  ''I  determine  the 
cause  in  favour  of  the  plaintiff?]  Perhaps  he  might: 
but  he  has  not  done  so.  Hayward  v.  Phillips  is  pre- 
cisely in  point,  There^  a  declaration  in  covenant  upon 
an  indenture  alleged  one  breach  by  non-payment  of 
rent^  and  three  by  not  repairing^  &c.  The  defendant 
pleaded^ — firsts  that  the  indenture  was  obtained  by  fraud, 
— and,  next,  performance  as  to  the  several  breaches. 
The  plaintiff  traversed  the  fraud,  and  joined  issue  on  the 
pleas  of  performance,  except  that  there  was  an  omission 
to  perfect  the  issue  on  the  fourth  plea.  By  order  of  nisi 
prius,  it  was  directed  that  the  jigry  should  give  a  verdict 
for  the  plaintiff  on  the  first  issue,  and  damages  assessed 
on  the  first  breach  at  10/.,  and  costs  40«.,  subject  to  the 
award  of  an  arbitrator,  to  whom  the  cause  and  aU  mat- 
ters in  difference  were  referred,  to  order  and  determine 
what  be  should  think  fit  to  be  done  by  the  parties  re- 

(a)  See  Brooks  v.  Parsons,  13  Law  Joum.,  N.  S.,  Q.  B.  60, 
1  D.  &  L.  691. 
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specting  the  matters  in  dispute,  with  liberty  for  him  to  1853. 
amend  the  record,  and  to  direct  what  should  be  done  be-  j^ 
tween  the  parties ;  the  costs  of  the  cause  to  abide  the  ^  ^' 
event  of  the  award,  and  the  costs  of  the  reference  and  bitbbow. 
award  to  be  in  the  arbitrator's  discretion.  The  award 
recited  that  the  only  matter  in  difference,  besides  the 
canse,  was  a  claim  of  20/.  rent;  and  the  arbitrator 
awarded  that  the  verdict  on  the  first  issue,  and  the  assess- 
ment of  10/.  on  the  first  breach,  should  stand,  and  found 
for  the  plaintiff  on  the  three  other  issues,  and  assessed 
damages  upon  each,  directing  the  verdict  to  be  entered 
far  the  aggregate  of  the  damages  on  the  four  breaches ; 
ke  also  directed  tiiat  the  defendant  should  pay  20/.  for 
rent;  and  that  the  plaintiff  should  expend  193/.  6«.  in  re- 
pairs, for  which  purpose  he  should  have  power  to  enter  on 
the  premises ;  and  that  the  defendant  should  pay  the 
coits  of  the  reference  and  award :  and  it  was  held,  that 
the  award  was  entirely  bad,  the  arbitrator  having  no 
power  to  increase  the  verdict,  and  therefore  not  having 
determined  the  matter  in  dispute.  And  in  Hawkyard 
▼•  Stocks,  2D.  &  L.  936,  a  cause,  after  issue  joined, 
having  been  referred  to  arbitration,  but  no  power  given 
to  award  a  verdict, — the  arbitrator  awarded  a  verdict 
to  be  entered  for  the  defendants,  and  directed  the  plain- 
tiffs and  defendants  respectively  to  execute  mutual  re- 
leases of  all  manner  of  actions,  &c. :  and  it  was  held, 
that  the  award  was  bad  for  excess  of  authority,  and 
that  that  portion  of  it  ordering  a  verdict  to  be  entered, 
could  not  be  rejected  as  redundant,  since,  if  struck  out, 
the  meaning  of  the  award  would  be  altered.  In  Bonner 
V.  Charlton,  5  East,  139,  it  was  held,  that,  where  a 
verdict  is  taken  for  a  certain  sum,  subject  to  the  award 
of  an  arbitrator,  to  whom  all  matters  in  difference  are 
referred  by  a  rule  of  nisi  prius,  he  cannot  award  a 
^tater  sum  than  that  for  which  the  verdict  wa* 
taken,  and,  if  he  do  so,  no  assumpsit  by  implication 
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1853.        will  arise  to  pay  even  to  the  extent  of  the  verdict 


Law 


SO  taken. 


«.  Then,  there  are  two  demises  in  the  declaration  in 

Black- 

BVBBow.  the  ejectment ;  and  the  arbitrator  directs  that  the  ver- 
dict shall  be  entered  "  for  the  lessors  of  the  plaintiff.^' 
Assuming  that  the  first  objection  can  be  got  over,  the 
award  is  uncertain.  Each  of  the  lessors  claims  the  whole 
of  the  land.  Which  of  them  is  to  have  it  under  this 
award  ? 

'Normany  in  reply.  Haywood  v.  Phillips  proceeded 
upon  the  ground  that  the  arbitrator  had  no  power  to  do 
that  which  he  assumed  to  do :  he  had  no  power  to  deal 
with  the  verdict,  except  as  to  10/.  on  the  first  breach. 
It  was  a  clear  case  of  excess.  The  technical  difficulty 
which  arose  in  Jackson  v.  Clarke  does  not  exist  here. 
It  is  difficult  to  say  that  the  arbitrator  here  has  not  dis- 
posed of  all  that  was  submitted  to  him,  and,  though  done 
in  language  somewhat  informal,  yet  it  is  clear  enough 
to  express  his  intention.  With  regard  to  the  double 
demise,  no  difficulty  can  arise.  [^Maule,  J.  That  point 
presents  no  difficulty.] 

Maule,  J.  (a)  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment.  There  are  cases  certainly  which 
approach  pretty  nearly  to  the  present,  but  none  I  think 
so  precisely  in  point  as  to  govern  our  decision.  It  is 
quite  dear  that  the  arbitrator  took  into  his  consideration 
all  the  matters  he  was  required  to  consider,  and  that  he 
came  to  a  conclusicm  as  to  all  the  matters  referred  to 
him,  and  that  he  meant  to  give  expression  to  his  opinion 
upon  them,  when  he  made  the  award  which  is  now  sought 
to  be  impeached.  Substantially  he  intended  to  decide 
all  that  he  had  to  decide ;  and  the  language  he  has  used 
in  expressing  that  intention,  is,  in  my  judgment,  clear 
enough.      Still,  if  there  were  cases  shewing  that  the 

(a)  Jervis,  C.  J.,  was  absent. 
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formal  objection  taken  to  the  award  is  a  fatal  one,  we        1853. 
must  abide  by  them,  and  declare  the  award  void.    Now,         ^£^ 
in  all  the  numerous  cases  which  have  been  brondergunt  *'- 

our  notice,  where  a  verdict  was  directed  to  be  entered  for      bxtbbow. 
the  plaintiff,  the  arbitrator  used  precise,  accurate,  and 
technical  language,  the  meaning  of  which  was  perfectly 
intelligible,  viz.  that  a  verdict  be  entered.     If  that  direc- 
tion were  obeyed,  it  would  be  by  entry  on  the  record. 
If  the  arbitrator  in  those  cases  had  intended  simply  to 
decide  that  the  plaintiff  was  entitied  to  succeed  in  the 
action,  he  would  have  used  the  expression  he  did,  and 
effect  would  have  been  given  to  it  by  entering  a  verdict : 
all  those  cases  turned  upon  the  question  whether  or  not 
the  arbitrator  exceeded  his  authority  in  directing  a  ver- 
dict to  be  entered,  when  that  was  a  thing  not  authorised 
to  be  done  by  the  submission.     It  is  said,  however^  that 
the  fiict  of  the  arbitrator  having  directed  a  verdict  to  be 
entered  for  the  plaintiff,  shews  that  he  meant  to  decide 
that  the  plaintiff  had  a  cause  of  action.     It  may  be, 
that,  notwithstanding  the  arbitrator  may  think  the  plain- 
tiff entitled  to  have  a  verdict  entered  for  him,  and  may 
be  bound  to  find  a  verdict  for  him,  yet  the  plaintiff 
might  not  be  entitled  to  recover  anything  upon  that  ver- 
dict.   In  all  the  cases  cited,  the  court  had  to  deal  with 
a  strictly  technical  and  appropriate  expression.      The 
entry  of  a  verdict  has  a  perfectly  well  understood  mean- 
ing, whether  issue  has  been  joined  or  not.     Generally 
speaking,  the  cases  have  been  of  references  after  issue 
joined,  and  the  only  difficulty  was  whether  the  arbitrator 
had  not  exceeded  his  authority.    The  distinction  between 
tho8e  cases  and  the  present  is  a  very  material  one. 
There,  the  strict  legal  and  technical  phrase  was  used. 
Here,  the  arbitrator  has  not  adopted  the  proper  phrase. 
He  has  directed  that  the  verdict  shall  be  entered  "  for 
the  lessors  of  the  plaintiff.*^     Construing  that  direction 
strictly  and  technically,  it  is  one  which  cannot  be  com- 
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1853.        plied  with.    It  would  be  an  impossibility  and  an  ab« 


La^         surdity,  where  an  issue  is  joined  in  an  action  between  A. 

Black-  *^^  ^'^  ^  direct  a  verdict  to  be  entered  for  C.  Techni- 
BUBBow.  cally,  the  lessor  of  the  plaintiff  is  as  much  a  stranger  as 
if  he  were  not  named  in  the  record  at  all.  It  must 
therefore  be  assumed  that  the  arbitrator  meant  the  phrase 
he  has  used  to  be  taken  in  its  popular  sense.  I  admit, 
that,  if  the  arbitrator  uses  an  expression  which  is  known 
to  the  law,  and  his  direction  cannot  be  complied  with, 
the  thing  must  be  left  undone :  but  it  by  no  means  fol- 
lows, that,  because  untechnical,  it  must  be  wholly  disre- 
garded. Where  people  use  expressions  which  cannot  be 
literally  interpreted,  we  are  not  therefore  bound  to  treat 
them  as  absolute  nonsense.  When  the  arbitrator  on  the 
present  occasion  directs  a  verdict  to  be  entered  for  the 
lessors  of  the  plaintiff,  he  says  in  effect  that  the  lessors 
of  the  plaintiff  are  entitled  to  the  possession  of  the  pro- 
perty sought  to  be  recovered.  It  is  impossible  to  ex- 
pound it  in  any  other  way,  so  as  to  give  any  sense  at  all 
to  the  expression.  Any  one  of  us,  sitting  anywhere  but 
in  a  court  of  justice,  and  construing  any  other  instru- 
ment, would  perfectly  well  understand  what  the  arbitra- 
tor meant  to  convey.  It  appears  to  me,  therefore,  that 
the  arbitrator  has,  in  language  which  is  not  susceptible  of 
any  other  meaning,  expressed  his  intention  to  determine 
the  matter  submitted  to  him  in  favour  of  the  persons  who 
are  substantially  claiming.  If  he  expresses  that  intention 
in  language  that  is  sufficiently  intelligible,  we  are  bound 
to  uphold  his  award :  there  is  no  precise  rule  by  which 
to  interpret  the  expressions  he  uses.  If  the  arbitrator 
had  said,  ^^  I  decide  in  favour  of  the  lessors  of  the  plain- 
tiff,''  or  "  I  award  and  determine  that  the  lessors  of  the 
plaintiff  are  entitled  to  recover,''  that  would,  I  apprehend, 
have  been  well  enough.  Perhaps  that  would  have  been 
a  case  not  quite  so  favourable  to  the  plaintiff  as  this  is. 
Entering  a  verdict  for  the  lessors  of  the  plaintiff,  is  a 


MICHAELMAS   TERM^    17  VICTORIA.  91 

thing  which  cannot  happen :  it  is  absolutely  meaning-        1853. 
less,  if  understood  literally.    The  expression  must^  there-  law 

fore,  in  my  opinion,  be  understood  to  import  a  direction  ^^^^ 
such  as  I  have  before  stated,  viz.  that  the  arbitrator  bitbuow. 
means  to  decide  in  favour  of  the  parties  claiming  the 
pottesrion  of  the  premises  bought  to  be  recovered.  In 
cases  where  anything  important  to  a  man  is  at  stake, 
where  language  can  be  construed  strictly,  it  is  more  con- 
Tenient  that  it  should  be  so  construed ;  but  that  argu- 
ment cannot  apply  to  words  which  if  construed  techni- 
callf  would  have  no  sensible  meaning.  Perhaps,  in  a 
case  of  this  sort,  such  language  as  is  here  used  is  more 
intelligible  than  words  which  are  more  exact  and  tech- 
nical. For  these  reasons,  it  appears  to  me  that  the 
piaintiffis  are  entitled  to  judgment. 

As  to  there  being  two  sets  of  lessors  of  the  plaintiff, 
I  am  of  opinion  that  the  award  sufficiently  shews  the  in- 
tention of  the  arbitrator  to  be  to  decide  that  the  lessors 
of  the  plaintiff  are  entitled  to  succeed  throughout  the 
whde, — that  the  matters  put  in  issue  by  the  pleadings 
were  all  to  be  determined  in  favour  of  the  lessors  of  the 
plaintiff.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  the  judgment  of  the  court 
upon  this  demurrer. 

Williams,  J.  I  have  many  reasons  for  wishing  to 
agree  with  my  Brother  Maule  in  this  case  :  but  I  regret 
to  say  that  I  am  entirely  unable  to  do  so,  because  I 
think  we  are  bound  by  decided  cases  on  the  point.  Seve- 
^  of  the  cases  which  were  cited  during  the  argument, 
no  doubt,  are  distinguishable ;  where,  ^or  instance,  the 
courts  have  decided  that  no  action  will  lie,  or  attachment 
be  granted,  to  enforce  a  verdict  directed  by  the  arbitra- 
tor upon  a  submission  enabling  him  to  do  so, — the  par- 
ties having  by  their  agreement  prescribed  the  particular 
form  of  remedy.     Again,  there  is  a  large  class  of  cases 
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1853.  where  the  arbitrator,  having  no  power  so  to  do,  orders  a 
j^^         verdict  to  be  entered,  and  that  verdict  has  been  held  to 

_  ^-  be  no  CTound  for  an  attachment.     These  cases  all  pro- 

BusBow.  ceed  upon  the  principle  that  an  attachment  is  a  proceed- 
ing founded  upon  a  supposed  contempt  of  court,  and  the 
direction  that  a  verdict  shall  be  entered  does  not  amount 
to  an  order  to  pay,  and  therefore  the  party  is  not  in  con- 
tempt. ,  There  is,  however,  a  case  of  Jackson  v.  CkO'ke, 
M'Clell.  &  Y.  200,  13  Price,  208,  which  has  been  recog- 
nised in  subsequent  cases,  and  which  is,  as  I  think,  ex- 
pressly in  point,  and  from  the  authority  of  which  I  am 
unable  to  make  up  my  mind  to  come  to  the  conclusion 
to  which  my  Brother  Maule  has  come.  I  may  never- 
theless say,  that,  if  I  were  now  called  upon  to  decide 
that  case,  I  should  decide  it  differently :  I  should  have 
said  that  the  arbitrator  had  no  power  to  direct  a  verdict 
to  be  entered,  and  therefore  that  his  award  so  far  was  a 
nullity ;  but  that,  as  an  unmistakeable  intimation  of  his 
intention,  though  not  the  subject  of  an  attachment,  yet 
the  award  might  be  enforced  by  action.  The  coiirt 
of  Exchequer,  however,  held  that  no  action  would  lie. 
I  think  that  decision  was  wrong :  but,  inasmuch  as  it  is 
precisely  in  point,  and  has  been  recognised  as  law  by  sub- 
sequent cases,  I  do  not  think  it  right  to  reject  it, — ^the 
more  so,  as  here  the  matter  is  upon  the  record,  and  we 
do  not  usually  set  at  naught  a  decision  of  a  court  of  co- 
ordinate jurisdiction.  I  am  utterly  unable  to  distinguish 
that  case  on  the  ground  suggested  by  my  Brother 
Maule.  It  seems  to  me,  that,  if  the  arbitrator,  having 
no  authority  to  direct  a  verdict  to  be  entered,  has  never- 
theless directed  that  a  verdict  shall  be  entered,  that  is 
an  excess  of  jurisdiction;  and,  that  being  expunged, 
nothing  remains.  I  therefore  think  our  judgment  ought 
to  be  for  the  defendant. 

Talfourd,  J.     I  am  of  opinion,  with  my  Brother 
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Manle^  tJiat  the  plaintiffs  in  this  case  are  entitled  to  1853. 
judgment.  This  is  a  submission  of  an  action  of  eject-  ^^^ 
meat  to  an  unprofessional  arbitrator^  with  a  direction  ^- 

ihat  he  shall  make  his  award  in  writing  of  and  concern-  bubbow. 
ing  the  matters  referred^  on  or  before  a  given  day^  and 
that  the  costs  of  the  cause^  and  of  the  reference  and 
awards  shall  abide  the  event  of  the  award.  The  arbitra- 
toT;  professing  to  make  his  award  "  of  and  concerning 
the  matter  to  him  referred/'  does  it  in  these  terms, — 
"I  do  award,  order,  arbitrate,  and  determine  that  the 
ver£ct  in  the  said  came  shall  be  entered  for  the  lessors 
of  the  plaintiff;  and  I  declare  that  my  costs  of  and 
attending  the  said  reference,  and  of  preparing  and  ex- 
ecatmg  this  my  award,  amount  to  the  sum  of  17/.^' 
Nov,  I  think  no  one  who  reads  that  award  can  for  a 
moment  doubt  that  the  arbitrator  came  to  a  decision, 
and  mtended  to  express  it,  when  he  ordered  that  a 
verdict  should  be  entered  for  the  lessors  of  the  plain- 
tiff: nor  do  I  think  we  are  precluded  by  the  cases 
from  giving  a  construction  to  the  words  used  as  indicat- 
ing the  intention  of  the  arbitrator.  Two  classes  of 
cases  were  cited  during  the  argument,  which  have  no 
real  bearing  upon  the  present.  The  one  class  was 
of  cases  where  attachments  were  moved  for.  Now, 
the  courts  will  not  hold  a  party  guilty  of  contempt,  un- 
less there  is  some  order  of  the  court  which  has  been  dis- 
regarded; and,  where  the  arbitrator  has  not  given  a 
direction  in  terms  for  the  payment  of  money,  the  court 
^  not  imply  it,  or  enforce  its  performance  by  process 
of  attachment.  The  other  class  is  of  cases  where  the 
court  could  not  act  upon  the  direction  of  the  arbitrator, 
inasmuch  as  he  had  assumed  to  order  a  verdict  to  be 
entered  where  there  was  no  power  reserved  to  him  by 
the  submission  so  to  do.  Each  of  these  classes  of  cases 
l^ing  thus  disposed  of,  there  remain  only  the  case  of 
Jachon  V.  Clarke,  M'Clell.  &  Y.  200,  13  Price,  208,  and 
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1853.        Haywardy.  Phillips,  6  Ad.  &  E.  119,  1  N.  &  P.  288, 
j^^         which  at  all  press.     I  agree  with  my  Brother  Maule, 
^'  that  we  may  get  rid  of  these  two  cases  without  directly 

BUBBow.  overruling  them.  In  each  of  them  a  power  was  vested 
in  the  arbitrator  to  do  one  thing,  and  he  did  another. 
He  assumed  to  do  a  thing,  viz.  to  order  a  verdict 
to  be  entered,  which  he  might  have  done  if  the  power  to 
do  so  had  been  reserved  to  him  by  the  submission.  Here, 
however,  the  arbitrator  has  assumed  to  do  something 
which  cannot  be  done ;  and  we  are  placed  in  the  position 
of  having  to  construe  words  which  have  no  technical 
meaning,  and  to  deal  with  them  merely  as  an  indication 
of  the  arbitrator's  intention,  which  manifestly  was,  to 
determine  the  matter  referred  to  him  in  favour  of  the 
parties  claiming  the  possession  of  the  premises.  I  agree, 
therefore,  with  my  Brother  Maule  in  thinking  that  the 
plaintiffs  are  entitled  to  judgment  upon  this  demurrer ; 
and  I  am  happy  that  the  justice  of  the  case  will  enable 
us, — though  I  regret  that  it  is  without  the  full  concur- 
rence of  my  Brother  WiUiams,— to  carry  into  effect  the 
intention  of  the  arbitrator. 

Judgment  for  the  plaintiffs. 


mCHABLllAS    TEBM,    17  VICTOKIA.  95 

.    1853. 


T 


Berry  v.  Alderman. 

Nov,  5. 

HE  declaration  stated^  that  one  John  Adrian  Meyer,  xo  a  dedan- 
on  the  7th  of  September,  1852,  by  his  bill  of  exchange,  ^^^^ 
now  overdae,  directed  to  the  defendant,  required  the  drawn  by  A. 
defendant  to  pay  to  the  order  of  the  said  John  Adrian  dS^dwit),  and 
Meyer,  30/,,  three  months  after  date ;  and  the  defendant  l^^'^i'l^ 

'  '  to  C,  and  by 

Mcepted  the  said  bill ;  and  the  said  John  Adrian  Meyer  C.  to  p.  (the 
indorsed  the  same  to  Thomas  Halliday,  who  indorsed  defendant 
the  same  to  the  plaintiff;  and  the  defendant  did  not  pay  ^^^S^'^^t 

the  said  bill,  &C.  there  never 

was  anv  value 

The  defendant  pleaded, — first  that  there  never  was  op  considera- 
wy  Talue  or  consideration  T^hatever  for  the  said  accept-  ^^^^^^of 
wee  of  the  said  bill  of  exchange  by  him  the  defendant,  ^^^  ^»ii»  ©'  ^^ 

-       ,  .  .  o       ^  ^Y^Q  drawing  or 

or  for  the  drawing  or  indorsement  of  the  said  bill  of  indorsement 
exchange  by  the  said  John  Adrian  Meyer;  that  the  th^^A^'^^in^' 
»id  indorsement  of  the  said  bill  by  the  said  John  Adrian  doraement  was 
Jtteyer  was  an  mdorsement  m  blank;  that,  after  the  after  the  bill 
said  bill  was  drawn,  and  accepted  by  him  the  defendant,  ^(^ptedbytbe 
he  gave  the  same  to  one  T.  B.  Edwards  for  the  special  defendant,  he 

gave  it  to  one 
E.  for  the  spo- 
0*1  purpose  of  getting  it  discounted  for  him,  and  paying  over  the  proceeds  to  him ; 
^t  E.  did  not  get  the  bill  discomited,  or  pay  over  the  money  to  the  defendant,  but, 
^frandofthe  defendant,  and  concrary  to  the  said  special  purpose,  and  ^^dthout  the  consent 
o' the  defendant  or  of  A.,  delivered  the  bill  to  some  person  to  the  defendant  unknown;* 
tj»t  C.  never  gave  any  value  or  consideration  for  the  indorsement  of  the  bill  to  him ;  and 
"•^t  there  never  was  any  value  or  consideration  for  the  indorsement  to  the  plaintiff. 

Secondly,  the  same  as  above,  down  to  the  asterisk,  and  then  as  follows : — "  that  C,  before 
JJJ^it  the  time  of  the  indorsement  of  the  bill  to  him,  had  notice  of  its  having  been  obtained 
fr«n  the  defendant  by  fraud;  and  that  the  plaintiff,  before  and  at  the  time  of  the  indorse- 
"oent  tohim,  had  notice  that  the  bill  had  been  obtained  from  the  defendant  by  fraud." 

Evidence  having  been  g^ven  by  the  defendant  at  the  trial,  that  the  bill  had  been  drawn 
^  accepted  as  alleged  in  the  pleas,  and  that  the  pliuntiff  had  been  defrauded  of  it  by  £., 
we  jiuige  ruled  that  enough  had  been  proved  to  cdl  upon  the  plaintiff  to  shew  that  he  had 
gwen  Talue  for  the  bill :  the  plaintiff's  evidence  failing  to  satisfy  the  jury,  who,  in  answer 
^j|»ation8  pot  to  them  by  the  judge,  found  that  the  bill  had  been  fraudulently  obtained 
"W»  the  defendant  by  E.,  that  the  phuntiff  was  cognisant  of  the  fi^ud,  and  that  he  gave 
^  wnsderation  for  the  lAU,  a  verdict  was  entered  for  the  defendant  upon  both  issues : — 
Held,  that  the  ruling  was  correct,  and  the  pleas  substantially  proved. 

VOL.  XIV.— C.  B.  U 
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1853.       purpose  of  getting  the  same  discounted  for  him  the 
Beery       defendant,  and  paying  over  the  money  to  he  received  for 

^'  such  discountins:  to  him  the  defendant,  and  for  no  other 

Aldermak. 

purpose  whatsoever;  that  the  said  T.  B.  Edwards  did 
not  get  the  said  bill  of  exchange  discounted  as  aforesaid, 
or  pay  over  any  such  money  to  him  the  defendant,  but, 
in  fraud  of  the  defendant,  and  contrary  to  the  said 
special  purpose,  and  without  the  consent  of  the  defendant 
or  the  said  John  Adrian  Meyer,  delivered  the  said  bill 
of  exchange  to  some  person  to  the  defendant  unknown ; 
that  he  the  said  Thomas  Halliday  never  gave,  and  always 
held  the  said  bill  of  exchange  without,  any  value  or  con- 
sideration for  the  said  indorsement  of  the  said  bill  of 
exchange  to  him ;  and  that  there  never  was  any  value 
or  consideration  whatever  for  the  said  indorsement  of 
the  said  bill  of  exchange  to  the  plaintiff,  who  always 
held  and  now  holds  the  said  bill  of  exchange  without 
any  value  or  consideration  whatever. 

Secondly,  that  there  never  was  any  value  or  consider- 
ation whatsoever  for  the  acceptance  of  the  bill  by  the 
defendant,  or  for  the  drawing  or  indorsement  by  Meyer ; 
that  the  indorsement  by  Meyer  was  an  indorsement  in 
blank ;  that,  after  the  said  bill  of  exchange  was  drawn 
and  accepted  as  aforesaid,  the  defendant  gave  the  same 
to  one  Edwards,  for  the  special  purpose  of  getting  the 
same  discounted  for  the  d^endant,  and  paying  over  the 
money  to  be  received  for  such  discounting  to  the  defend- 
ant, and  for  no  other  purpose  whatever;  that  Edwards 
did  not  get  the  bill  discounted,  or  pay  over  any  such 
money  to  the  defendant,  but,  in  firaud  of  the  defendant, 
and  contrary  to  the  said  special  purpose,  and  without 
the  consent  of  the  defendant  or  Meyer,  delivered  the 
bill  to  some  person  to  the  defendant  unknown ;  that 
Halliday,  before  and  at  the  time  of  the  indorsement  of 
the  said  bill  of  exchange  to  him,  had  notice  of  the  bill 
having  been  obtained  from  the  defendant  by  firaud ;  and 
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that  the  plaintiff,  before  and  at  the  time  of  the  indorse-        1853. 

ment  of  the  biD  to  him,  had  notice  that  the  bill  had        bekkt 

been  obtained  from  the  defendant  by  fraud.  ^     v. 

Upon  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings 

in  London  after  the  last  term.    It  appeared  that  the 

defendant,  haring  occasion  for  a  small  sum  of  money, 

procured  Meyer  to  draw  the  bill  in  question  upon  him, 

wbich  he  accepted,  and  placed  in  the  hands  of  Edwards 

for  the  purpose  of  its  being  discounted  for  his,  the  de- 

fendaQt's,  benefit;  and  that  Edwards  never  returned  him 

eiiher  the  bill  or  the  money.    There  was  no  direct  evi- 

denoe  that  the  plaintiff  had  notice  that  the  defendant  had 

been  defrauded  of  the  bill. 

The  learned  judge  having  ruled  that  the  above  evidence 
Wtt  gaffident  to  cdl  upon  the  plaintiff  to  prove  that  he 
gave  value  for  the  bill,  the  plaintiff  stated,  that  the  bill  was 
brought  to  him  by  one  Hurd  to  be  discounted;  and  that  he 
gave  him  21  /.  and  some  wine- warrants  for  it.  It  appeared 
that  Hurd  had  been  sent  to  the  plaintiff  by  Halliday ; 
but  the  plaintiff  swore  that  he  did  not  know  Halliday. 

The  learned  judge  left  it  to  the  jury  to  say, — first, 
whether  the  bill  had  been  obtained  from  the  defendant 
by  Edwards  with  a  fraudulent  intention, — secondly, 
whether  the  plaintiff  had  given  consideration  for  the 
bill,— thirdly,  whether  he  was  cognisant  of  the  fitiud 
which  had  been  practised  upon  the  defendant. 

The  jury  answered  the  first  and  third  questions  in  the 
affirmative,  and  the  second  in  the  negative :  and  the 
learned  judge  thereupon  directed  a  verdict  to  be  entered 
fop  the  defendant  upon  both  issues ;  reserving  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him,  if  the 
conrt  should  be  of  opinion  that  he  had  been  improperly 
called  upon  to  prove  consideration. 

8hee,  Serjt.,  now  moved  for  a  rule  nisi  accordinglyi 

h2 


•»  J 
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bH  IE  SLZUDK  ccBvx  T^  iL«  jn£  f^fTi*— "^  bj  the  de- 
i?nir;Br~,  jmrwia  n  "^  zraar  :c  a&  davci,  snd  bj  A. 
Tiih  r^ex  i;:  ?..  -van  3&niESBi  ^3ie  aoK  v>  dir  pliintiff^ — 
^  icBxisBic  iiJeuftL  ^asK  ^tf  mi  wv  dravn  tar  the 
Jcgmi.TnirnniL  :£  ais  a9Bbi&bbl.  sad  iv  the  paipose  of 
X  r»KimCRL  aiic  wv  iuMMd  in  bfamk,  snd 
sie  naesiSBEC.  ^^**  be&ve  ihe  bill  l^*'*^"'*^ 
iizif.  Toe  ^■«*"'>'''""  osoncRC  x  %?  C^  who  reoeiTed  and 
stdii  r  » iJe  sMOEil  jsraoie  of  eenznp  it  dtaooonted 
f  :r  laif  isxsaas^  joii  piriu  «>ver  the  proceeds  to  the 
rr  nf  ■^-1-1  ^  ;^  aoDe ;  thst  C.  did  not  get 

proceeds  to  him,  or 
to  B.  for  the  pnr- 
fose  cc'  Lik  R'sw  vbscccriK  h  i  ihax  B.,  in  Tiobttion  of 
the  said  pxveiise,  sad  joiut  ;ood  fiith,  without  the 
saiborirr  or  ksowuecce  c«  the  de&iidsnt  or  of  C,  without 
*Xat  oxisSikirsacei  or  rsbae  whssercr  tat  the  ssid  indorse- 
ment, sfterwanis  indorsed  the  bill  to  the  pisintiff ;  snd 
thst  there  never  was  snr  rshie  or  considerstion  for  the 
defendant's  acceptance,  or  the  said  indorsements.  On 
the  part  of  the  deiendant.  eridenoe  was  giTen  shewing 
that  the  bill  was  drawn  as  an  accommodation  biU,  and 
that  C.  had  received  it  in  the  msnner  snd  for  the  pur- 
pose alleged  in  the  plea :  thst  he  hsd  indorsed  it  to  B. 
for  the  purpose  of  his  getting  it  discounted,  who  pro- 
mised to  do  so,  and  to  pay  over  the  money  at  a  stated 
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time  and  place;  that  B.  failed  to  perform  his  promise^  1853. 
and  had  never  paid  over  any  money  on  acconnt  of  the  berry 
bill.  It  was  held,  that,  from  such  evidence,  the  truth  .  *'• 
of  the  allegations  in  the  plea,  as  to  the  indorsement  of 
the  bm  to  the  plaintiff  having  been  against  good  faith 
and  \?ithout  value,  might  be  inferred,  and  therefore  that 
sufficient  was  shewn  to  cast  on  the  plaintiff  the  onus  of 
proving  that  he  had  given  value  for  the  bill,  and,  in  the 
absence  of  such  proof,  to  entitle  the  defendant  to  a  ver- 
dict. But  there  Lord  Campbell,  in  giving  judgment, 
puts  it  on  the  ground,  that,  "  where  it  is  proved  that 
the  person  who  indorsed  the  bill  to  the  plaintiff  got  pos- 
session of  it  fraudulently,  the  onus  of  proving  consider- 
ation is  cast  upon  the  plaintiff.'*  Here,  however,  there 
was  no  evidence  whatever  that  the  person  who  indorsed 
the  bill  to  the  plaintiff  was  party  to,  or  had  notice  of, 
the  fraud  of  Edwards.  In  Bailey  v.  Bidwelly  13  M.  & 
W.  73,  2  D.  &  L.  245,  Alderson,  B.,  says  that  the  de- 
fendant is  bound  to  aver  in  his  plea  both  illegality  and 
^ant  of  consideration.  [Jervis,  C.  J.  Yes ;  to  make 
the  plea  a  good  plea,  but  not  to  regulate  the  proceedings 
at  the  trial.  In  Harvey  v.  Towers,  6  Exch.  656,  in  an 
^ion  by  indorsee  against  acceptor  of  a  bill  of  exchange, 
to  which  the  defendant  pleaded  that  the  bill  was  ob- 
tained by  fraud,  and  that  it  was  indorsed  to  the  plaintiff 
^thout  consideration ;  to  which  the  plaintiff  replied  de 
injurii, — it  was  held,  that,  although  the  latter  allegation 
^as  necessary  to  render  the  plea  good,  proof  of  the  fraud 
cast  on  the  plaintiff  the  onus  of  proving  consideration.] 
There,  the  plea  alleged  fraud  by  the  party  who  indorsed 
the  bill  to  the  plaintiff.  [Jervis,  C.  J.  That  makes 
no  difference,  for  this  purpose.  Alderson,  B.,  puts  it, 
that "  the  fact  that  a  bill  of  exchange  was  obtained  by 
fraud  or  illegality,  may  reasonably  raise  the  inference 
that  it  passed  to  the  holder  without  consideration,  and 
80  change  the  burthen  of  proof."]     It  is  impossible  to 
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say  that  there  was  no  evidence  of  firand  on  the  part  of 
Edwards :  but  there  was  no  proof  that  the  plaintiff  had 
notice  ci  the  fraad.  The  Terdict  was  clearly  against 
evidence.  The  plaintiff  sufficiently  proyed  that  he  had 
given  value  for  the  bilL 

Jervis^  C.  J.  I  think  the  yerdict  was  quite  right. 
The  evidence  shewed  that  the  bill  had  been  originally 
obtained  from  the  defendant  by  fraud.  That  being  sOj 
the  burthen  of  shewing  that  he  gave  consideration  for 
it,  was  thrown  upon  the  plaintiff.  The  jury  thought  he 
did  not  speak  the  truth.  I  see  no  reason  for  disturbing 
the  verdict. 

Talfourd,  J.  I  must  confess  I  thought  at  the  time 
that  the  yerdict  should  have  been  the  other  way :  but  I 
cannot  say  I  am  of  that  opinion  now. 


The  rest  of  the  court  concurring. 


Rule  refused. 


Morgan  t;.  Couchman. 

Nov.  16. 

A.  and  B.  were  i-  HE  declaration  was  for  goods  baigained  and  sold  by 
ha^t^^.  ^^^  plaintiff's  fiactor  to  the  defendant.  The  plaintiff 
inggoocUtoC,  claimed  95/.  19*. 

a  factor,  for 
sale.    In  the 

ooone  of  his  dealings  with  C,  B.  purchased  of  him  g^oods  belonging  to  A.,  which  were  in- 
voiced to  him  by  C  in  his  own  name ;  though  npon  the  balance  of  aooonnts  between  them, 
C.  was  indebted  to  B.  A.  ailerwards  filed  an  affidavit  in  the  ooort  of  bankruptcy,  in  whldi 
he  alleged  that  C.  was  justly  and  tn^y  indebted  to  him  in  a  certain  sum  fbr  goods  belonsr- 
ing  to  him  sold  and  detivered  by  C.  as  the  finetor  or  agent  of  A.,  to  B.,  and  fbr  whidi  goods 
C.  received  pavmeni  by  means  of  goods  sold  and  delivered  to  him  by  B.,  and  which  goods 
were  used  by  C.  in  his  trade  of  a  cheesemonger.  Upon  thu  affidavit,  a  fiat  was  worked 
out  against  C.  to  its  terminatkm : — Held,  that  this  affidavit  did  not  estop  A.  firom  suing  B. 
fbr  the  price  of  the  goods,  or  afibrd  sufficient  evidence  to  sustain  a  plea  cipoj^memi  in  that 
action. 

Where  counsel  at  the  trial  elect  to  rely  upon  a  particular  matter  which  is  reserved  faj 
the  judge  as  a  question  of  law,  he  cannot  afterwards  object  that  it  was  not  presented  to 
the  jury  as  a  question  of  f^. 
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Pleas, — ^first,  except  as  to  1/.  16«.  7rf.,  never  indebted^        1853. 
—Becondly^  except  as  above^  payment^ — thirdly^  except       ugteloj^  ~ 
88  above^  that  the  goods  were  bargained  and  sold,  with  v- 

tbe  knowledge  of  the  plaintiff^  by  one  William  Golden^ 
the  iactor  of  the  plaintiff^  as  the  goods  of  Golden ;  nor 
was  it  known  to  the  defendant  that  the  plaintiff  was  in- 
terested therein ;  that  Golden  was  indebted  to  the  de- 
fendant in  the  sum  of  28/.  Is.  lid,  on  a  bill  of  exchange 
dated  the  31st  of  December^  1852^  and  drawn  by  Golden 
npon  one  T.  Greathead^  for  28/.  Is.  lid.,  at  one  months 
which  bill  was  indorsed  to  the  defendant  by  Golden; 
that  Oreathead  and  Golden  failed  to  pay  the  bill ;  and 
that  Golden  wasj  before  the  defendant  had  notice  that 
the  plaintiff  was  interested  in  the  goods,  indebted  to  the 
defendant  for  goods  sold  and  delivered,  money  lent, 
money  paid,  interest,  and  money  due  upon  an  account 
stated,  which  the  defendant  was  willing  to  set  off  and 
^ow,  &c., — ^fourthly,  payment  into  court  of  1/.  16s.  7d. 

Issue  thereon. 

The  cause  was  tried  before  Channell,  Serjt.,  at  the 
1^  assizes  for  Surrey.  The  facts  were  as  follows : — 
The  plaintiff  was  a  farmer  and  cheese-dealer,  and  in  the 
l^bit  of  consigning  cheese  for  sale  to  one  Golden,  a 
cheese-factor,  and  also  a  cheesemonger.  The  defendant 
likewise  was  a  cheesemonger,  and  in  the  habit  of  send- 
^H  cheese,  butter,  and  bacon  to  Golden,  for  sale  on  his 
^'ccoant.  The  goods  in  respect  of  which  this  action  was 
brought,  consisted  of  certain  cheeses  purchased  by  the 
defendant  of  Gt)lden  at  a  warehouse  in  the  New  Inn 
Ywd,  Old  Bailey,  on  the  door-posts  of  which  appeared 
the  names  and  descriptions  of  both  Golden  and  the 
plaiiitiff,  as  follows,—''  Golden,  Cheese-factor,''  "  Mor- 
S^n,  cheese-factor.''  There  was  contradictory  evidence 
^  to  whether  or  not  the  defendant,  at  the  time  he 
l^ught  the  cheeses  in  question,  knew  that  Golden  was 
idling  as  factor :  but  the  invoices  were  made  out  in  his 
^n  name. 


••X 


■  t«A.«. 


fr    ZEEAfc 

'>t.friijxL:i.   lui:  a:  -Il^  xtfjimee  o:  .aeooBiifr 

f*"    Has*  ^^'^- •«**»— 


c^JLLi^tsL  iruzL  -^^if—t  X  oax  a:  TQl  M.iic..  '*ftr  fooAi 
'L^^kc    >u»iii^   lb-  Hit  jMSsar  or  assr  a:  iov  AgnoBDiy  I0 

*^  tut  «it  ViliiaiL  '-rriirvn    mu.  whisL  £ 

u;  tij*:  tfgut  Viliam.  ♦juiueL  jl.  uxt  "aasas,  ft 

rj»  ¥.*jru^  yu:  i',  n*  sfaoiciiBUiL. 

>i-  '^ii(  pan  uf  .in  osfsuoBixL.  i:  icv  TwawoWl  ^mx  doi 

*-ir  i^a^  ^aF^*jp)0^  in-  ii»  B&aBn:  fmiL  nesrrzi^dix 

W^^-^  » ♦art  •rjLic  tn"  GrrjudeL  zl  ii*  zjwn  ■wg"*^  snd  irxA- 
'^u'  i.'A^>,  v^  tut  detendiaii  liiai  liip  ptonaff 
*;«^>/:  tAi^^ujL, .  te  fcafcpM  in  lie  pkft. 

7Xi<;  ;vrv  t^jud  tiiai  iLer  vere  not :  and 
*  >«v<J;/.-l  W4»t  exiten^  |gr  the  plaimifffcr  93 

*/«5;/>jr  f^^^zn^A  Uj  tLe  deieDdant  to  mo^e  to 

'J^*  frvr  l;j//i  o/j  tU  plea  of  paTment,  or  to  ndiiee  tke 

Luuh,  tm  «  tnmiKf  day  in  this  term,  acocndin^T  ob- 
i^ttii-A  u  ruU'.  ituiliuK  upon  the  plaintiff  to  shew  canaeiriiy 
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the  yeidict  for  the  plaintiff  on  the  second  issue  should        1858. 
not  be  set  aside^  and  a  verdict  entered  for  the  defendant       Hoboak 
thereon,  or  why  there  should  not  be  a  new  trial,  or  why     couchmak 
a  nonsuit  should  not  be  entered,  or  why  the  damages 
should  not  be  reduced  by  the  sum  of  70/.  6s.  Sd. 

Montagu  Chambers  and  Hawkins  now  shewed  cause. 
There  was  no  evidence  to  go  to  the  jury  in  support  of 
the  plea  of  payment.  The  main  question  is,  whether  the 
affidavit  filed  by  the  plaintiff  in  the  court  of  bankruptcy 
operated  as  an  estoppel  against  his  afterwards  recovering 
the  debt  as  against  the  true  debtor.  Couchman  knew  at 
the  time  he  dealt  with  him,  that  Grolden  was  but  a  fac- 
tor and  agent,  selling  cheeses  for  other  persons ;  and  he 
must  have  been  conscious,  when  he  incurred  a  debt  with 
him,  that  Golden  was  acting  for  a  principal.  Had  no 
haokniptcy  intervened,  Morgan  might  unquestionably 
ha?e  sued  Couchman  for  the  price  of  the  goods  sold  to 
him,  even  after  he  had  brought  an  action  and  proceeded 
to  judgment  against  Golden  for  the  same  goods.  The 
making  the  affidavit  in  bankruptcy  can  have  no  greater 
effect  than  that.  It  may  be  that  Morgan  thought  his 
sole  remedy  was  against  Golden.  In  that  he  was  mis- 
taken. Suppose,  under  the  old  law,  a  plaintiff  had  made 
an  aflSdavit  of  debt  alleging  that  A.  was  justly  and  truly 
mdebted  to  him  in  a  certain  sum  for  the  price  and  value  of 
goods  sold  and  delivered,  and  it  afterwards  turned  out 
that  the  real  debtor  was  B.,  would  the  affidavit  estop  the 
plaintiff  from  suing  B.  ?     Clearly  not.     [Maule,  J.     It 

• 

u  not  universally  true  that  the  same  sum  may  not  be 
4ie  from  two  different  persons, — the  drawer  and  in- 
iorser  of  a  bill  of  exchange,  for  instance.  The  way  in 
^hich  I  understand  it  to  be  put  on  the  other  side,  is  this, 
"^Goods  were  delivered  by  Couchman  to  Golden  in  pay- 
ment of  the  debt  now  claimed  by  Morgan  ;  and  it  is  said 
that  that  is  a  payment  which  Morgan  has  by  his  affida- 
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1853.        vit  ratified  and  afl&rmed.    The  affidavit  is  not  canclurive 
MoEoiK       evidence  that  any  payment  actually  took  place.     I  must 
^     ^'  confess,  that,  if  I  had  had  to  deal  with  the  whole  matter. 

I  should  have  thrown  the  affidavit  overboard  altogether. 
To  make  it  enure  as  a  payment ^  two  things  must  concur : 
Couchman  must  have  had  a  transaction  with  Oolden 
amounting  to  a  payment  of  the  debt  due  to  Morgan,  and 
there  must  have  been  a  ratification  of  that  transaction  by 
Morgan.  Sut  the  fact  is  wanting.  It  was  not  put  to 
the  jury :  and,  if  I  had  been  on  the  jury,  and  the  ques- 
tion had  been  submitted  to  me,  I  should  have  found  the 
contrary.  Payment  and  ratification  both  are  necessary. 
The  ratification  is  proved ;  but,  as  to  the  payment,  there 
is  evidence  of  the  circumstances  which  are  relied  upon  as 
shewing  payment,  but  not  conclusive ;  and  the  jury  have 
not  found  payment.]  There  is  no  such  evidence  of  rati- 
fication of  payment  in  the  shape  of  cheeses,  as  to  satisfy 
a  plea  of  payment.  The  authority  of  the  factor  was,  to 
sell  the  cheeses,  and  receive  money  in  exchange,  not 
butter  and  bacon. 

Lush  and  T.  Chambers,  in  support  of  the  rule.  At 
all  events^  it  was  a  misdirection  not  to  leave  the  matter 
to  the  jury,  if  there  was  any  question  as  to  the  effect  of 
the  affidavit  as  proof  of  pajrment.  \_fVilliam8,  J.  You 
assented  to  its  being  treated  as  a  question  of  law  at  the 
trial,  and  cannot  now  say  that  it  was  for  the  jury.] 
Counsel  do  not  preclude  themselves  from  taking  advan- 
tage of  a  fact,  by  asking  the  judge  to  reserve  a  point  of 
law.  \_Maule^  J.  It  would  be  inconvenient  that  there 
should  be  a  new  trial,  where  justice  has  been  done  upon 
the  main  point  argued  and  relied  upon.  Williams,  J. 
I  do  not  see  the  slightest  evidence  of  Morgan's  having 
so  assented  to  the  transaction  between  his  agent  and 
Couchman,  as  to  debar  him  of  his  remedy  against  the 
latter.] 
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iSfAULB,  J.    I  am  of  opinion  that  this  rule  should  be        1868. 
di^^harged.    The  question  is,  whether  there  was  evidence       Mosgak 
itacart  the  money  which  the  plaintiff  seeks  to  recover  was     couchhait. 
fCA<d.    The  first  piece  of  evidence  relied  on  to  shew  pay- 
TOkfGnt,  was,  the  transaction  which  took  place  between 
Grolden  and  Couchman.    It  appears  that  Golden  had 
fold  goods  for  the  plaintiff,  and  also  for  the  defendant : 
wliatever  arrangement,  however,  might  be  made  between 
Golden  and  Couchman  as  to  setting  off  the  price  of 
Soods  sold  by  the  former  to  the  latter  against  the  consign- 
meats  by  the  latter  to  the  former,  it  cannot,  as  between 
these  parties  amount  to  payment.     Then,  there  is  the 
affidavit  which  the  defendant  relies  on  as  a  kind  of  estop- 
pel, in  which  the  plaintiff  speaks  of  this  transaction  in  a 
prooeeding  against  Grolden.     He  does  not,  however,  in 
tbt  affidavit  state  absolutely  that  the  money  was  paid 
by  the  defendant  to  Golden  for  him.     He  states  what 
*    lie  chooses  to  consider  as  payment :  he  says  that  Golden 
is  indebted  to  him  for  goods  belonging  to  him  sold  and 
delivered  by  Golden,  as  his  factor  or  agent,  to  the  de- 
fendant, and  for  which  goods  Gt>lden  received  payment 
hf  means  of  goods  sold  and  delivered  by  the  defendant 
to  Golden,  and  which  goods  were  used  by  Golden  in  the 
trade  of  a  cheesemonger.     That  transaction  does  not 
amount  to  anything  like  a  payment  of  the  debt  due  to 
tke  plaintiff  from  the  defendant :  and  the  circumstance 
of  the  plaintiff  being  anxious  so  to  treat  it,  does  not  make 
it  the  more  so  than  if  he  had  said  nothing  about  it.     It 

• 

IS  not  at  all  in  the  nature  of  payment.  If  the  facts  de- 
tailed in  the  affidavit  do  not  amount  to  payment,  the  cir- 
cumstance of  the  plaintiff's  calling  it  a  payment  will  not 
1^  it  so.  The  facts  being  all  detailed,  the  conclusion 
tUt  it  amounted  to  payment  is  a  mere  matter  of  law 
which  the  plaintiff  chose  to  infer.  I  think  the  affidavit 
does  not  shew  any  such  fiacts  as  amount  to  payment ; 
&<^  do  I  think  that  any  of  the  other  facts  which  were 
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1858.  given  in  evidence,  as  to  the  transactions  between  Golden 
MoBGAv  tuid  Couchman,  at  all  operated  as  payment.  It  does  not 
CoucHMAir.  *^PP®^  *h^*  there  was  any  agreement  that  anything 
which  took  place  between  Golden  and  the  defendant 
should  enure  and  operate  as  payment.  That  being  so, 
I  think  the  facts  do  not  afford  any  inference  firom  which 
the  jury  could  legitimately  find  the  issue  on  the  plea  of 
payment  for  the  defendant. 

As  to  the  transaction  with  regard  to  the  bill,  the  in* 
ference  is  much  too  remote  to  justify  the  finding  of  the 
fact  of  its  having  been  paid :  the  evidence  was  quite  as 
consistent  with  its  non-payment.  If,  upon  the  whole 
evidence,  the  jury  had  found  payment,  I  think  they 
would  have  done  wrong.  The  agreement  entered  into 
at  the  trial  evidently  was,  that  the  court  should  deal  with 
the  matter  as  it  should  appear  on  the  learned  Serjeant's 
report,  and  reduce  the  verdict  if  upon  the  whole  they 
should  think  it  ought  to  be  reduced.  I  feel  clear  that  it 
ought  not  to  be  reduced. 

Jervis,  C.  J.,  who  had  not  heard  the  whole  of  the 
argument,  merely  expressed  his  concurrence. 

Williams,  J.  I  agree  with  my  Brother  Maule  in 
thinking  that  this  rule  should  be  discharged.  The  affi- 
davit does  not  contain  any  facts  shewing  that  the  trans- 
action amounted  to  payment  in  point  of  law.  And  the 
evidence  independent  of  the  affidavit  was  clearly  not  such 
as  would  have  justified  the  jury  in  finding  for  the  defend- 
ant on  the  plea  of  payment.  The  defendant's  counsel 
contended  that  the  plaintiff  was  in  point  of  law  estopped 
by  the  affidavit  from  contesting  the  fact  of  payment. 
That  was  urged  as  a  matter  of  law.  The  point  was  dis- 
cussed, and  ruled  against  the  defendant.  Now  it  is  said 
that  there  was  a  scintilla  of  evidence  which  ought  to  haye 
been  left  to  the  jury,  and  therefore  there  must  be  a  new 
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trial.  The  evidence  was  of  sncli  a  natnre  that  if  the 
jury  had  found  for  the  defendant  upon  it,  their  verdict 
could  not  have  stood.  Independently  of  that^  I  am  of 
opinkm  that  it  is  not  competent  to  counsel^  after  making 
a  stand  upon  a  point  of  law^  to  fall,  back  upon  the  evi- 
dence, and  afterwards  say  that  the  matter  ought  to  have 
beea  submitted  to  the  jury. 
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1858. 


MoBOAsr 

V, 
€k>1TCH1CAN. 


Talfoubd^  J.  I  am  of  thie  same  opinion.  This  is 
not  a  case  where  a  matter  of  fact  has  escaped  the  atten- 
tion of  the  judge  and  of  the  counsel.  I  cannot  doubt 
that  the  intention  was  that  the  court  should  consider 
the  effect  of  the  affidavit,  as  connected  with  the  rest  of 
the  evidence^  as  shewing  payment.  I  think  there  was 
no  eyidence  whatever  of  payment. 

Rule  discharged. 


EDWARDS  t;.  Havill. 


Nov,  4. 


1  HIS  was  an  action  for  money  lent,  work  and  labour  a  vessel  having 
as  a  broker,  &c.     Plea,  never  indebted.  St^^i"^' 

The  cause  was  tried  before  Talfourd,  J.,  at  the  last  ^«nd  at  New- 

Q  ,  ,  port,  her  owner 

ournmer  Assizes  at  Bristol.     It  appeared  that  the  plain-  residing  at 
tiff  was  a  ship-broker  at  Bristol,  and  the  defendant  the  ^^^^^^ 
owner  of  a  vessel  called  the  Dart,  of  which  one  Pearce  Newport,  the 

.  master  bor- 

^aa  master.     The  Dart  bemg  in  the  river  at  Newport,  rowed  6L  from 
Wd  for  a  port  in  Ireland,  and  having  been  wind-bound  ^^lelSm  to 
for  a  fortnight,  the  master  applied  to  the  plaintiff  for  a  P^^chwe  pro- 

1  ,  *  ,  ^  visions  neces- 

«^  of  5/.  to  enable  him  to  purchase  provisions  to  re-  sary  for  the 
plenish  his  stock.     The  plaintiff  made  the  advance ;  and  ^!^eld,  that^  * 
H  with  his  commission  of  2*.  6rf.,  was  the  sum  sought  ^^^^7"^ 

'  °       justined  in  m- 

forring  that 
pK  WIS  such  a  retuonahle  necessity  for  borrowing  the  money,  as  to  render  the  owner 
^'^  fi)r  it,  though  there  was  no  proof  that  the  goods  might  not  have  been  obtained  by  the 
■**«  on  credit. 


]W 


1%  Tsz  c«nni(«v 

1%8.       to  be  racoieggd  is  iii»  acsiazu    nir 

ss  Exexsr.  viod  w  jaTjnpod  to  br  m  dijrt  piHK  fron 


On  tbe  psrt  cf  the  i\\  fi  nfliiii.  g  wm  jnbI— JUwlj  tfat 
tiae  saner  cf  m  ivndi  kwno  auAurin  ip  Aanet  kk 
cnnKT  firiDocker  bornnred  iortke  11V  <£i^  dUpr  cxeeB^ 
z&  m  caifie  of  nficseBQir;  azid  tlad  bar  dteie^ni  Boab- 
Kiute  zkcaocsztT^  masmncb  as  tbov  w  an  oppcxumitjr 
of  oommnxiicatziig  vith  ibe  cnmer. 

The  kained  judge  diFDCtedtbe  jiiiTio&id  ior  Ae 
pbixmff  ior  the  amount  daimfdj  itauiin^  leair  to  Ibe 
defendant  to  more  to  enter  a  Todkt  for  bim,  if  Ibe 
ociort  Kboold  be  of  opinion  tbat  tbere  n  mo  evidence  of 
neoeHitT  to  go  to  tbe  jmr. 

Aiiiirt/!ai^  now  moved  aocordinglT.  The  phintiff  did  not 
pro\'e  enough  to  entitle  him  to  reoorer.  Tbe  master  can 
only  charge  his  owner  for  necessaries ;  and,  to  jnstifr  bim 
in  «o  doing,  the  circomstances  mnst  be  sodli  as  to  shew 
the  neoesBity  to  be  urgent.  Bobinson  t.  Ljfaiiy  7  Price, 
502.  [JervU,  C.  J.  That  is,  some  necessity  which  coold 
not  be  supplied  by  communication  with  his  owner.  Here, 
it  would  require  two  days  at  least  to  get  the  money  firom 
the  owner ;  and  the  ship  must  be  detained  that  time,  even 
though  the  wind  should  change.  All  that  wasfor  the  jury.] 
The  rule  is  clear  :  there  must  be  an  absolute  necessity. 
[Jervis,  C.  J.  A  reasonable  necessity.]  No  necessity  at 
all  was  shewn  here  to  borrow  money :  it  did  not  iqppear 
that  the  master  was  unable  to  obtain  provisions  upon 
credit.  This  matter  was  considered  in  the  recent  case 
of  Beldon  v.  Campbell,  6  Exch.  886,  where  Piurke,  B., 
says :  "  In  this  case,  the  point  reserved  for  the  consider- 
ation of  the  court,  was,  whether  the  owner  of  a  vessel, 
who  resided  at  Newport,  was  liable  to  the  plaintiff,  a 
merchant  at  Newcastle,  for  a  sum  of  money  which  bad 
liccii  Iwrrowcd  by  the  master  of  the  defendant's  ship  at 


Hatill. 
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Newcatde^  for  the  purpose  of  paying  a  debt  contracted  1858. 
far  towing  the  vessel  by  a  steam-tug  into  port,  and  also  edwabds 
far  a  sum  paid  on  a  Saturday  to  a  master  carpenter,  who 
bad  been  employed  to  repair  the  vessel.  We  are  of 
opinion  that  a  nonsuit  must  be  entered.  There  is  no 
doabt  of  the  power  of  the  master  by  law  (but  some  as 
towhat  erteot  it  goes)  to  bind  the  owner.  The  master  is 
appointed  for  the  purpose  of  conducting  the  navigation 
of  the  ship  to  a  favourable  termination;  and  he  has,  as 
incident  to  that  employment,  a  right  to  bind  his  owner 
for  all  that  is  necessary,  that  is,  upon  the  legal  maxim, — 
'Qoando  aliquid  mandatur,  mandatur  et  omne  per  quod 
penrenitur  ad  illud.'  Consequently,  the  master  has 
perfect  authority  to  bind  his  principal,  the  owner,  as  to 
>U  repairs  necessary  for  the  purpose  of  bringing  the 
ahip  to  its  port  of  destination :  and  he  has  also  power, 
as  incidental  to  his  appointment,  to  borrow  money,  but 
only  in  cases  where  ready  money  is  necessary,  that  is, 
where  certain  payments  must  be  made  in  the  course  of 
the  voyage,  and  for  which  ready  money  is  required.  An 
instance  of  this  is,  the  payment  of  port-dues,  which  are 
i^uired  to  be  paid  in  cash,  or  lights,  or  any  dues  which 
require  immediate  cash  payments.  So  also,  in  the  case 
referred  to  in  the  course  of  the  argument,  where,  a  ship 
bring  at  the  termination  of  one  voyage,  and  about  to 
proceed  on  another,  money  borrowed  to  pay  the  wages 
of  seamen  who  would  not  go  on  the  second  voyage  with- 
out being  paid,  was  considered  necessary :  Robinson  v. 
ijfafl.  But  these  instances  do  not  apply,  where  the 
^''^ner  of  the  vessel  is  living  so  near  the  spot  as  to  be 
^(^eniently  communicated  with.  In  that  case,  before 
^e  master  has  any  right  to  make  the  owner  a  debtor  to 
a  third  person,  he  must  consult  him,  and  see  whether 
^  is  willing  to  be  made  a  debtor,  or  whether  he  will 
refuse  to  pay  the  money."     \Jervis,  C.  J.     There,  the 
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1858.  money  was  borrowed  to  pay  a  debt  already  incurred: 
Edwabds  the  master  was  creating  one  creditor^  to  pay  off  another. 
Hatill.  Movie,  J.  It  may  be  to  the  advantage  of  the  owner  to 
borrow  a  smaU  sum  for  the  purpose  of  buying  provisions : 
they  would  necessarily  be  obtained  upon  better  terms 
for  ready  money.  How  did  it  appear  that  the  master 
could  have  obtained  these  small  supplies  upon  credit?] 
It  was  for  the  plaintiff  to  make  out  his  own  case. 
[Maule,  J.  The  common  sense  of  the  jury  enabled 
them  to  draw  the  inference  that  credit  could  not  con- 
veniently have  been  obtained.]  In  Mackintosh  v.  3fi/- 
chesofij  4  Exch.  175^  it  was  held^  that^  in  an  action 
against  a  ship-owner  for  goods  supplied  and  money  lent 
to  the  master  at  a  foreign  port^  the  onus  is  on  the  plain- 
tiff to  prove  that  the  goods  and  money  supplied  were 
necessaries.  [Jervis,  C.  J.  The  master  here  could 
hardly  communicate  with  lus  owner.] 

Jervis^  C.  J.  Mr.  Karslake  does  not  much  press  the 
question  whether  under  the  circumstances  of  a  vessel 
being  wind-bound^  the  captain  was  bound  to  com* 
municate  with  his  owner  before  he  obtained  the  requisite 
supplies  to  enable  him  to  proceed  on  his  voyage.  He 
admits  that  the  captain  must  be  so  provided  as  to  be 
ready  at  once  to  take  advantage  of  a  change  of  wind. 
The  simple  question^  therefore^  is,  whether  the  plaintiff 
was  bound  to  shew  that  the  master  could  not  get  sup- 
plies upon  credit.  I  think  that  was  sufficiently  disposed 
of.  When  the  captain  shewed  that  the  5/.  which  he 
obtained  for  the  plaintiff  was  expended  in  the  purchase 
of  small  articles  of  provision^  and  the  counsel  for  the 
defendant  did  not  think  proper  to  ask  him  whether  he 
could  not  have  obtained  them  on  credit^  I  think  the 
jury  might  fairly,  in  the  exercise  of  their  own  common 
sense  and  knowledge  of  business,  come  to  the  conclusion 
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that  credit  could  not  have  been  got.     The  question  of        1853. 
law,  therefore,  does  not  arise.    The  jury  must  have      edwabds"" 

thoaght  that  there  was  a  reasonable  necessity  for  bor*       „  *'• 

Hatux, 

rowing  the  money  for  the  purpose.     I  think  there  should 
be  no  rule. 


Maule,  J.     I  think  the  jury  must  be  taken  to  have 
inferred  firom  the  evidence,  and  firom  their  own  knowlege 
of  business, — and  I  think  they  would  have  done  wrong 
if  they  had  inferred  otherwise, — that,  practically  speak- 
ing; it  was  a  reasonable  thing  on  the  part  of  the  master 
to  go  into  the  market  with  ready  money,  to  obtain  the 
supplies  which  it  is  admitted  were  necessary  for  the  ship. 
No  doubt  he  might  have  communicated  with  his  owner  : 
bat  I  think  the  jury  came  to  a  right  conclusion  when 
they  found  that  there  was  a  practical  necessity  for  the 
master  to  have  recourse  to  the  means  he  did  for  obtain- 
ing the  supplies  he  required. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  quite 
true  that  it  lies  upon  the  plaintiff  on  an  occasion  of  this 
wrt  to  shew  a  case  of  necessity.  I  think  Mr.  Karslake's 
statement  sufficiently  shews  that  this  was  a  case  of  ne- 
cessity, and  that  the  jury  have  not  acted  improperly. 

Talpourd,  J.,  concurred. 

Rule  refused. 


VOL.  uv. — c.  B. 


112  IN   THE   COMMON    PLEAS, 

1853. 


Apps  v.  Day. 

Nov,  5. 

The  oonrt  re-      X  HIS  was  an  ftction  of  trespass  and  false  imprisonment^ 
a  rule  fofT'^     tried  before  Cresswell^  J.,  at  the  last  assizes  for  Kent. 

the"  ^'^d  of      "^^  ^^y  P^®*  ^^'  ^*  g^%« 

the  insnffi-  The  trespass  complained  of  consisted  in  the  defendant's 

^m^es,  where  taking  the  plaintiff  into  custody  upon  an  unfounded 
the  jury  had      charge  of  havine  stolen  a  ferret,  and  carryine  him  before 

given  only  one  ®  ^  ®  '  f/     o 

fartUng  da-  a  magistrate,  by  .whom  he  was  fined. 

action  of  ties-  The  juiy  having  found  a  verdict  for  the  plaintiff,  with 

thTp^tiff^  on«  farthir^  damages,  and  the  learned  judge  having  re- 

before  a  magis-  fused  to  Certify,  Under  the  2  &  3  Vict.  c.  24,  a.  2,  to 

trate  upon  an 

unfounded         enable  the  plaintiff  to  obtain  costs, 

charge  of 
felony,  merely 

because  a  ques-      Hom  moved  for  a  new  trial,  on  the  ground  of  the  in- 

tion  of  charac- 

ter  was  in-  sufficiency  of  the  damages.  He  referred  to  Pagt  v.  Car- 
ter (a),  where  a  rule  was  made  absolute  for  a  new  trial 
in  an  action  of  crim.  con.,  on  the  ground  that  the  verdict 
was  agavMi  evidence,  though  the  damages  were  undw 
20/.,  because  it  involved  a  question  of  character. 

Maule,  J.  In  the  absence  of  any  special  circum- 
stances, we  cannot  interfere  with  the  fimctions  of  the 
jury.  It  was  for  them  to  say  what  damage  the  plaintiff 
had  sustained ;  and  we  have  no  means  of  knowing  that 
their  estimate  was  an  improper  one. 

The  rest  of  the  court  concurring, 

Rule  refused. 

(a)  Not  reported. 


volved. 
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1853. 


Westbeook  v.  The  Australian  Royal  Mail  Steam- 
Navigation  Company. 

Seven  Others  t;.  The  Same. 

Nov,  21. 

IjIGHT  actions  having  been  brought  by  eight  different  Eight  separate 
persons  against  The  Australian  Royal  Mail  Steam-Navi-  been'brougSf 
gation  Company,  in  each  of  which  actions  the  plaintiff  «pi^*  »  . 

^      •''  ^  ...       steam-naviga- 

complained  that  the  company^  in  consideration  of  certain  tion  company 

l)v  cifirht  iMfl' 

pwsage  money  paid  by  the  plaintiff,  undertook  to  supply  gengws,  for 
kirn  with  a  second-class  passage  from  Melbourne,  in  J>reacl\of  co«- 

r      "Ts  9  tracts  in  sup- 

Australia,  to  England,  and  with  provisions  and  other  plying  them 

Wltill  a  1<wyi 

^oisites  according  to  that  class,  in  their  ship  called  the  commodious 
Melbourne ;  and  alleged  for  breach,  that  the  company,  I^J^^^ij^a 
neglecting  their  duty  in  that  behalf,  did  not  nor  would  contracted  for, 

— the  court  re- 

pronde  the  plaintiff  with  a  second-class  passage,  or  with  fused  to  stay 
provisions  and  requisites  according  to  that  class,  but  with  in^s^io  sevoi 
a  third-class  passac^e,  and  with  bad  and  insufScient  pro-  o/ them  u^itii 

t     —to  ^  *^         the  trial  of  the 

Visions  and  accommodation,    whereby  the  plaintiff  was  eighth,  though 

T\«*  4^  .    .  •  J  x   •      J  •    •  X     -L  •     the  defendants 

W  to  great  inconvenience,  and  sustained  injury  to  his  offered  to  be 
health,  &c.  ^"^^  '^  ^^^ 

by  the  verdict 
in  that  one. 

huh  now  moved  that  the  proceedings  in  seven  of  these 
'^ons  might  be  stayed  until  the  trial  of  the  eighth,  the 
Wendants  proposing  to  undertake,  in  the  event  of  a 
verdict  passing  against  them  in  that  action,  to  submit  to 
aa  inquiry  of  damages  in  each  of  the  others.  The  affi- 
wt  upon  which  he  moved,  stated  that  all  the  actions 
^ere  brought  under  precisely  the  same  circumstances, 
^^  all  by  the  same  attorney. 

Maulb,  J.     The  substantial  ground  of  complaint  is 

i2 
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Westbbook 

V. 

The  AnsTRA- 
liak  rotal 
Mail  Steam- 
Nayioation 

Ck)MFAVT. 


the  personal  inconvenieiiee  and  injury.  It  cannot  be 
said  that  "Smith''  suffered  in  "Brown's''  health, 
therefore  there  is  no  ground  for  consolidating  the  acticMis. 
However  inconyenient  it  may  be  to  the  company,  in  the 
absence  of  authority  we  cannot  grant  them  the  relief 
suggested. 


The  rest  of  the  court  concurring, 


Rule  refused. 


Nov,  11. 

A  local  paving 
act  enacted 
that  no  person 
shonldbe  ca- 
pable of  acting 
as  a  oommis- 


TuppER,  Appellant,  Newton,  Respondent. 

1  HIS  was  an  action  brought  in  the  county-court  of 
Kent,  holden  at  Canterbury,  under  the  3  &  4  W.  4,  c. 
cv,  ^^An  act  for  paving,  cleansing,  lighting,  watching, 
repairing,  and  improving  a  certain  portion  of  the  parish 

sioner  nnoer  it!.      /,  ^t  •       ^  /•  tt^        h  i 

unless  rated  as  of  Heme,  m  the  county  of  Kent,'  to  recover  a  penalty 
^dT^  "^^  ^^  ^^^'  ^™  *^®  defendant,  for  having  on  the  2nd  of  May 
within  the        last  acted  as  a  commissioner  in  execution  of  the  said  act, 

town,  and  poe-  . 

sessed  of  a  cer-   when  he  wos  not  dtdy  qualified. 

amount  of  ipj^^  action  was  tried  before  the  county-court  on  the 
13th  of  July  last,  when  the  jury  found  a  verdict  for  the 
defendant. 


On  the  trial,  the  plaintiff  proved  that  the  defendant 
had  acted  as  a  commissioner  in  the  execution  of  the  said 
act,  on  the  2nd  of  May,  1853 ;  and  the  defendant  proved 


property,  or 
until  he  had 
taken  and  sub- 
scribed a  cer- 
tain oath.    In 
an  action 
against  one 
for  acting 
as  a  oommis- 

the  act "  when  ^^^^  ^^  ^^  ^  rate-payer  of  Heme  Bay  (?) ,  and  possessed 

dui'^^^u^ed"  freehold  property  in  his  own  right,  exceeding  the  value 

the  defendant  of  50/.  per  annum, 
was  rated  and        ^^  ^^  admitted  that  the  defendant  had  not  become 

^^he^^^^^drite   ^^^^^^^^  ^7  ^^7  ^^  ^^®  clauscs  of  disqualification 
property  quali.  mentioned  in  the  4th  section  of  the  act. 

fication,  but 

did  not  prove 

that  he  had  taken  and  subscribed  the  oath  required  by  the  act : — Held,  that  he  waa  not 

bound  to  prove  the  oath. 
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The  plaintifiT's  attorney  required  proof  to  be  given  1853. 
tliat  the  defendant  had  taken  and  subscribed  the  oath  tuppeb! 
mentioned  and  directed  by  the  8th  section.  App., 

•^  Newton, 

This  evidence  was  not  given ;  and  the  judge  held  that  Besp. 
it  was  not  necessary^  for^  that  the  11th  section  of  the 
act  referred  to  created  four  several  offences,  with  a 
penalty  of  50/.  attached  to  each ;  and  that,  in  the  form 
of  action  which  the  plaintiff  had  brought,  it  was  not 
necessary  for  the  defendant  to  give  any  other  evidence 
than  that  of  his  being  a  rate-payer  of  Heme  Bay,  and 
possessing  sufficient  property  to  qualify  him;  and,  as 
the  defendant  proved,  that,  at  the  time  of  his  acting  as 
aforesaid,  he  held  fireehold  property  in  his  own  right 
exceeding  the  value  of  50/.  per  annum,  and  he  had  not 
been  brought  within  any  of  the  disqualification  clauses 
mentioned  in  the  10th  section  of  the  said  act,  he  directed 
the  jury  to  find  a  verdict  for  the  defendant,  and  which 
they  accordingly  did. 

The  question  for  the  opinion  of  the  court,  is,  whether 
the  direction  of  the  judge  was  correct. 

Channell,  Serjt.,  for  the  appellant.  The  question 
iu  this  case  turns  upon  the  construction  of  certain 
clauses  of  the  Heme  paving  act,  3  &  4  W.  4,  c.  cv. 
The  3rd  section  appoints  twenty-four  persons  named  to 
he  commissioners  for  carrying  the  act  into  execution. 
The  5th  section  provides  for  their  going  out  of  office  by 
ballot ;  and  the  4th  section,  for  the  election  of  their 
successors,  at  a  public  meeting,  by  the  occupiers  of  lands, 
tenements,  or  hereditaments,  within  the  said  town. 
The  8th  section  provides  ^'  that  no  person  (except  the 
persons  nominated  and  appointed  in  and  by  this  act) 
shall  be  capable  of  acting  as  a  commissioner  in  the  ex- 
ecution of  this  act,  unless  he  shall  be  rated  as  an  occu- 
pier of  lands,  tenements,  or  hereditaments  within  the 
said  town,  and  shall  really  and  bon&  fide,  in  his  own 
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1858.        right,  or  in  the  right  of  his  wife,  be  seised  or  possessed 
rp^p  of  real  estate  of  the  cleal*  yeariy  value  of  50/.,  or  be  the 

App.,  tenant  or  occupier  of  lands,  tenements,  or  hereditaments 
Resp.  '  within  the  said  town,  of  the  clear  annual  value  of  50/. ; 
nor  shall  any  person  be  capable  of  acting  as  a  commis- 
sioner in  the  execution  of  this  act  (except  in  administer- 
ing the  oath  hereinafter  mentioned)  until  he  shall  have 
taken  and  subscribed  before  one  or  more  of  the  said 
commissioners  (who  is  and  are  hereby  impowered  to 
administer  the  same)  an  oath,  in  the  words  or  to  the 

effect  following,  that  is  to  say, — '  I, ^,  do  swear 

that  1  will  faithfully  and  impartially,  according  to  the 
best  of  my  skill  and  judgment,  execute  and  perform  all 
and  every  the  powers  and  authorities  vested  and  reposed 
in  me  as  a  commissioner  by  virtue  of  an  act  passed  in 
the  third  year  of  the  reign  of  His  Majesty  King  Wil- 
liam the  Fourth,  intituled,  &c.,  so  help  me  Grod  \*  and 
an  entry  or  memorandum  shall  be  made  in  the  book  of 
proceedings  of  the  commissioners,  of  the  taking  and 
subscribing  of  such  oath,  and  of  the  date  of  administer- 
ing the  same."  The  9th  section  enacts  ^'that  every 
person,  being  an  inhabitant  householder  within  the  said 
town,  and  being  seised  in  fee  simple  in  possession  of  a 
messuage^  land,  ground,  or  hereditaments  within  the 
said  town,  of  the  annual  value  of  50/.  or  upwards,  dear 
of  all  taxes  whatsoever  in  respect  thereof,  shall  and  may 
act  and  be  a  commissioner  under  this  act:  Provided, 
nevertheless^  that  every  such  person  shall,  previous  to 
his  acting  as  such  commissioner,  deliver  to  the  derk  of 
the  said  commissioners,  at  some  meeting  of  the  said 
commissioners,  a  schedule  or  inventory  in  writing,  de- 
scribing the  situation,  and  the  occupier  or  tenant  of  such 
messuage,  land,  ground,  or  hereditaments,  previously 
verified  on  oath  before  some  justice  of  the  peace  acting 
for  the  county  of  Kent,  and  shall  also  take  and  subscribe 
before  one  or  more  of  the  said  commissioners  the  oatb 
hereinbefore  directed  to  be  taken  by  the  said  commis- 
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ssioners;  and  the  clerk  to  the  said  commissioners  for  the        1858, 
-tf^dme  being  is  hereby  required  to  enter  forthwith  such       titppeb. 


;hedale  or  inventory  in  a  book  to  be  provided  for  that         ^pp-» 

fDurpose  by  the  said  commissioners/*     The  10th  section         Resp.  ' 

^3numerates  various  grounds  of  disqualification^  such  as^ 

'fciecoming  bankrupt  or  insolvent^  or  interested  in  a  con- 

-fcract^  &c.    And  the  11th  section  enacts,  ''that^  if  any* 

>n  not  being  qualified  as  aforesaid^  or  having  ceased 

be  qualified  according  to  the  directions  of  this  act^  or 

having  taken  and  subscribed  the  oath  hereinbefore 

lenticmed,  (ur  being  disqualified  by  any  of  the  causes 

^aforesaid,  shall  act  as  a  commissioner  in  the  execution 

caf  this  act,  every  such  person  shall,  for  every  such  offence, 

fioifeit  and  pay  the  sum  of  50/.  to  any  person  who  shall 

81)6  for  the  same,*'  &c.    The  question  is,  whether  the 

defendant  did  enough  when  he  proved  that  he  possessed 

pr(^)erty  c^  the  required  value,  and  was  an  inhabitant 

Tate^yer,  or  whether  he  was  not  bound  further  to  prove 

that  he  had  duly  taken  and  subscribed  the  oath  pre- 

^bed  by  section  8.     The  statute  clearly  meant  to 

&pply  to  something  more  than  property  qualification. 

G.  HayeSy  contrft,  was  not  called  upon. 

Jbbvis,  C.  J.  I  am  of  (pinion  that  the  direction  of 
the  judge  of  the  county ncourt  was  quite  right.  The 
charge  against  the  defendant,  is,  that  he  acted  as  a  com- 
nuarioner  under  the  Heme  paving  and  lighting  act,  3  & 
^  W.  4,  c.  cv.  when  he  was  not  duly  qualified.  The 
^^dence  was,  that  the  defendant  was  in  all  respects 
duly  qualified,  but  there  was  no  proof  of  the  formal 
4^fication  by  taking  and  -subscribing  the  oath.  1 
think  the  judge  was  quite  right  in  holding  such  proof 
to  be  unnecessary,  and  consequently  that  the  appeal 
^oold  be  dismissed  with  costs. 

The  rest  of  the  court  concurring. 

Appeal  dismissed,  with  costs, 
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1858. 


Nov,  5. 


Cooper  t;.  Parkeb. 


The  with-  X  HIS  was  an  action  for  work  and  labour  as  an  attor- 

defendant  of  a    ^ey  and  solicitor^  for  money  lent,  money  paid,   and 
wh^ther^*^'  money  found  due  upon  an  account  stated, 
or  folse,  is  a  Pleas, — first,  never  indebted, — secondly,  payment, — 

sufficient  con-        ,.,,        ,  ^,.     ..  -        ii.i. 

aideration  for  thurdly,  the  statute  of  limitations, — fourthly,  infancy, — 
OT SepMTof  fiftWy^  thst,  after  the  accruing  of  the  supposed  causes  of 
the  plaintiff  to   action  in  the  declaration  mentioned,  and  whilst  the  same 

accept  a  smaller 

in  satis&ction  were  subsisting,  and  before  the  commencement  of  this 
00^5*^  ^^^9  ^^^  plaintiff  levied  his  plaint  against  the  defendant 

in  the  county-court  of  Cheshire  holden  at  Congleton, 
then  having  jurisdiction  in  that  behalf,  to  recover  the 
sum  of  50/.  then  claimed  by  the  plaintiff  to  be  due  fix>m 
the  defendant  to  the  plaintiff,  to  wit,  for  money  lent,  and 
money  paid  by  the  plaintiff  for  the  use  of  the  defendant, 
at  his  request,  and  for  interest  thereon  from  the  14th  of 
May,  1846,  and  also  to  recover  the  same  on  an  acccimt 
stated ;  that  the  defendant  then  defended  himself  against 
the  said  plaint,  and,  being  then  and  at  the  time  of  the 
accruing  of  the  said  supposed  causes  of  action  for  which 
the  said  plaint  was  levied  as  aforesaid,  an  infant  under 
the  age  of  twenty-one  years,  gave  due  notice  in  the  said 
suit  in  the  said  county-court  that  he  should  defend  him- 
self against  the  said  plaint  on  the  ground  of  infancy ; 
that  thereupon,  before  any  trial  had  of  the  said  suit  in 
the  said  county-court,  and  before  the  commencement  of 
this  suit,  it  was  agreed  by  and  between  the  plaintiff  and 
the  defendant,  that  the  defendant  should  pay  to  the  plain- 
tiff the  sum  of  30/.,  and  that  the  defendant  should  pay 
the  costs  of  the  plaintiff  by  him  incurred  in  the  said 
plaint,  and  that  the  defendant  should  make  such  last- 
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mentioned  pajrments  respectively,  and  the  plaintiff  should        1853. 
accept  and  receive  the  said  sum  of  80/.  and  the  perform-       CoopwT" 
ance  by  the  defendant  of  the  agreement  in  this  plea  ^* 

mentioned,  respectively,  in  full  satisfaction  and  discharge, 
as  well  of  the  supposed  causes  of  action  for  which  the 
said  plamt  was  so  levied  as  aforesaid,  as  of  all  causes  of 
action  whatsoever  which  the  plaintiff  then  had  against 
the  defendant ;  and  that  afterwards,  and  before  this  suit, 
in  pomuinoe  and  performance  of  the  said  agreement  in 
this  plea  mentioned,  he  the  defendant  then  paid  to  the 
plaintiff  the  said  sum  of  80/.,  and  then  paid  the  costs  of 
the  plaintiff  by  him  incurred  in  the  said  plaint,  and  the 
phdntiff  then  accepted  and  received  firom  the  defendant 
Ae  said  sum  of  80/.,  and  the  performance  by  the  de- 
fendant of  the  agreement  in  this  plea  mentioned,  re- 
spectiyely,  in  full  satisfaction  and  discharge,  as  well  of 
^  supposed  causes  of  action  for  which  the  said  plaint 
was  levied  as  aforesaid,  as  of  all  causes  of  action  whatso- 
6^  which  the  plaintiff  then  had  against  the  defendant. 

The  plaintiff  replied  to  the  fourth  plea,  that  the  work 
^  kbour  were  necessary  and  suitable  to  the  then  estate 
of  the  defendant,  and  that  the  money  paid  and  advanced 
was  for  necessaries;  and  he  joined  issue  on  the  first, 
second,  third,  and  fifth  pleas,  and  also  on  the  fourth  so 
far  as  the  same  related  to  the  claim  for  money  lent  and 
niouey  due  on  the  account  stated. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at 
the  last  assizes  at  Chester.  No  evidence  was  offered  by 
the  defendant  in  support  of  the  first  four  issues,  but  he 
proved  the  agreement  stated  in  the  fifth  plea. 

For  the  plaintiff,  it  was  submitted,  that,  unless  the  de- 
fendant proved  that  he  was  an  infant  at  the  time  of  the 
P^^oceedings  in  the  county-court,  there  was  no  considera- 
^on  for  the  agreement  relied  on  in  the  fifth  plea,  to  take 
a  smaller  sum  in  satisfaction  of  a  larger. 

His  lordship,  however,  told  the  jury,  that  the  only 
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1858.        question  for  them  was,  whether  the  agreement  stated  in 
CoopBB       ^^^  P^^  related  to  all  claims  and  demands  snbsisting 
^'  between  the  plaintijff  and  defendant  at  the  time,  or  only 

to  the  claim  then  pending  in  the  county-court;  and 
that,  if  they  were  of  opinion  that  the  80/.  had  heexL 
agreed  to  be  taken  in  satisfaction  of  all  demands,  they 
must  find  the  fifth  issue  for  the  defendant. 

The  jury  accordingly  returned  a  verdict  fcnr  the  plain- 
tiff on  the  first  four  issues,  and  tor  the  defendant  on  the 
fifth. 

Miller,  Serjt.,  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  or  for  judgment  non  obstante 
veredicto  on  the  fifth  issue.  The  agreement  to  accept 
80/.  in  satisfaction  of  50/.  was  without  consideration,  im- 
less  the  plea  had  alleged  that  the  defendant  was  an  in- 
fant :  that  therefore  was  a  material  allegation;  and  the 
learned  judge  ought  to  have  told  the  jury,  that,  unless 
they  found  that  the  defendant  was  an  infant  at  that 
time,  they  must  return  a  verdict  for  the  plaintiff.  They 
have  in  fiict  found  that  he  was  not,  for  they  have  foimd 
that  the  plea  of  infancy  was  a  fidse  plea.  The  withdraw- 
ing a  false  plea  could  be  no  consideration  for  an  agree- 
ment such  as  that  set  out  here.  In  the  notes  to  Cumber 
V.  fVaine,  1  Stra.  426,  in  Smith's  Leading  Cases,  Vol.  I, 
p.  150,  it  is  said, — ^'  The  general  doctrine  in  Cumber  v. 
IVaine,  and  the  reason  of  all  the  exceptions  and  distinc- 
tions which  have  been  engrafted  on  it,  may  perhaps  be 
summed  up  as  follows,  viz.  that  a  creditor  cannot  bind 
himself  by  a  simple  agreement  to  accept  a  smaller  sum 
in  lieu  of  an  ascertained  debt  of  larger  amount,  such  an 
agreement  being  nudum  pactum.  But,  if  there  be  any 
benefit,  or  even  any  legal  possibility  of  benefit,  to  the 
creditor  thrown  in,  that  additional  weight  will  turn  the 
scale,  and  render  the  consideration  sufiicient  to  support 
the  agreement.''     [Maule,  J.     We  cannot  go  into  the 
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amonnt  of  the  consideration.  If  the  defendant  says  to  1853. 
the  plaintiff,  "  If  you  will  go  to  York,  I  will  give  you  cooper 
100/./'  or  "  If  you  will  tear  up  that  paper,  I  will  give  *• 

you  100/.,''  each  of  these  constitutes  a  good  considera- 
tion. Here,  the  defendant  had  pleaded  a  plea  of  infancy 
in  the  county-court ;  and,  in  consideration  of  his  with- 
drawing that  plea,  and  paying  the  costs,  the  plaintiff 
agrees  to  accept  30/.  That  was  an  agreement  founded 
upon  a  good  consideration.]  The  plea  was  a  false  one. 
[WiUiams,  J.  What  right  have  we  to  assume  that  ?] 
The  defendant  has  pleaded  it  again,  and  has  not  proved 
it.  [Jervis,  C.  J,  There  is  nothing  on  the  record  to 
shew  that  the  defendant  was  not  an  infant  at  the  time  of 
the  accruing  of  the  original  cause  of  action.] 

Jkrvis,  C.  J.  The  question  is,  whether  or  not  the 
averment  of  the  infancy  of  the  defendant,  in  the  fifth  plea, 
▼B8  a  material  averment.  It  appears  to  me  that  it  was 
not.  Whether  the  defendant  was  or  was  not  an  infant 
It  the  time  of  the  accrual  of  the  cause  of  action  in  respect 
of  which  the  plaint  in  the  county-court  was  levied,  his 
agreeing  to  withdraw  that  defence  was  ample  considera- 
tion for  the  plaintiff's  agreeing  to  forego  a  portion  of  his 
demand.     I  think  there  is  no  ground  for  a  rule. 

The  rest  of  the  court  concurring, 

Rule  refused. 
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1853, 


Nov.  17. 

Under  a  lease 
of  "aU  that 
messuage  or 
tenement,  call- 
ed,  &c,f  now  or 
hUe  in  the  OC' 
eupation  qf 
C,"  the  bound- 
aries g^ven  not 
aocnrately  de- 
fining the  pre- 
mises,—Held, 
that  a  "  gate- 
way "  under  a 
portion  of  the 
messuage,  and 
leading  to  a 
yard  behind,  in 
which  were 
some  small 
houses,  not  in- 
cluded in  the 
demise,  the 
tenants  of 
which  had 
always  used 
the  gateway, 
did  not  pass, 
in  the  absence 
of  evidence  to 
shew  that  it 
had  been  in 
the  exclusive 
occupation 
ofC. 


Dyne  v.  Nutlet. 

1 RESPASS  for  breaking  and  entering  the  land  of  the 
plaintiff,  called  the  gateway,  and  digging  up  the  soil. 

Pleas, — first,  not  guilty. 

Secondly,  that  the  locus  in  quo  was  not  the  plaintiff's 
land. 

Thirdly,  that,  before  the  committing  of  the  allied 
trespasses,  Joseph  Birchall,  William  Grey,  Jeremiah 
Bunney,  John  Alexander  Manasseh,  James  Greoi^ 
Payne,  James  Bodman,  William  Dredge,  John  Kimber, 
John  Flint,  Thomas  Leonard,  James  Hazell,  Mark  Wil- 
lis, Thomas  Simmonds,  and  Frederick  Brown,  trustees 
of  St.  Bartholomew's  Charity,  in  Newbury,  in  the  county 
of  Berks,  were  seised  of  the  land  in  question  in  their 
demesne  as  of  fee ;  that  they  leased  the  same  to  William 
Nutley  (the  defendant)  and  William  Mundy,  to  hold  the 
same  for  fourteen  years  from  the  29th  of  September, 
1852 ;  and  that,  by  virtue  of  that  demise,  the  defendant 
and  Mundy  entered  upon  the  land,  and  upon  the  plain- 
tiff's alleged  possession  thereof,  dug  the  hole,  and  pulled 
down  the  gates,  &c. 

Fourthly,  that,  before  the  committing  of  the  trespasses 
complained  of,  the  trustees  of  St.  Bartholomew's  Charity 
were  seised  as  of  fee,  and  leased  the  premises  to  WiUiam 
Nutley  and  Robert  Mundy  for  fourteen  years ;  that,  by 
virtue  of  that  demise,  the  defendant  and  Mundy  entered 
on  the  land,  and  demised  the  same  to  one  Joseph 
Corderoy,  to  hold  for  one  year,  and  so  on  from  year  to 
year ;  that  Joseph  Corderoy  entered  under  that  demise ; 
and  that  the  defendant,  by  his  command,  dug  the  hole, 
and  pulled  down  the  gates,  &c. 


Dtitb 

V. 

Nutlet. 
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Fifthly^  as  to  the  breaking  and  entering  and  destroying  1853. 
the  gates^  that^  before  the  committing  of  the  trespasses^ 
the  trustees  were  seised  in  their  demesne  as  of  fee  of 
certain  messuages  and  premises^  and  also  of  a  yard  and 
buildings^  on  the  south  side  of  Speenham  Land^  in  the 
county  of  Berks/  and  demised  and  leased  the  said  yard 
and  buildings  to  the  defendant  for  fourteen  years  from 
the  29th  of  September,  1852,  and  by  deed  granted  to 
the  defendant  and  Robert  Mundy  a  way  for  themsdves 
and  their  servants ;  and  that  the  defendant  committed 
the  alleged  trespasses  in  the  assertion  of  his  right  of 
way. 

The  plaintiff  took  issue  on  the  first,  second,  fourth, 
and  fifth  pleas,  and  traversed  the  third. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last 
assizes  at  Abingdon.    The  facts  which  appeared  in  evi- 
dence were  in  substance  as  follows : — The  plaintiff  was 
the  lessee  and  occupier  of  an  inn  called  the  Fighting 
Cocks,  at  Speenham  Land,  near  Newbury,  in  Berkshire, 
which  was  described  in  the  lease  of  the  29th  of  Septem- 
ber, 1852,  as, — ''All  that  messuage,  tenement,  or  public- 
house,  on  the  south  side  of  SpeenhamLand,  called  The  Old 
f^hting  Cocks,  now  or  late  in  the  occupation  of  Joseph 
Corderoy  as  under-tenant  of  William  Nutley,  brewer, 
bounded  on  the  west  by  a  yard,  &c.,  messuage,  or  tene- 
xnent,  now  in  the  occupation  of  John  Bunker,  cooper,  and 
on  the  east  by  a  messuage  or  tenement  now  unoccupied ; 
tx>gether  with  all  ways,  &c.,  thereto  belonging  or  apper- 
t;aining.''     The  lease  also  contained  covenants  on  the 
part  of  the  lessee  to  keep  the  tenement,  and  all  outhouses, 
&c.,  in  repair,  together  with  all  gates  and  boundaries 
"thereof,  and  to  keep  the  premises  open  as  an  inn. 

The  Fighting  Cocks  fix)nted  the  street,  having  a  gate- 
^way  under  a  portion  of  it,  leading  to  the  yard  and  out- 
buildings. In  this  gateway,  the  defendant,  who  became 
possessed  of  a  house  (used  as  a  beer-shop)   adjoining 
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1853.  (which  together  with  the  plaintijOT's  premises  all  formed 
Dyns  P^^  of  one  estate)^  dug  a  hole  and  made  a  way  to  his 
cellar^  covering  it  with  a  wooden  flap.  This,  and  the 
breaking  the  gates,  constituted  the  trespasses  com- 
plained of. 

The  question  was,  whether  the  soil  of  the  gateway 
passed  to  the  plaintiff  by  the  lease  of  the  29th  of  Sep- 
tember, 1852.  The  learned  judge  thinking  the  descrip- 
of  the  premises  in  the  lease  ambiguous,  evidence  was 
gone  into  to  shew  what  had  been  in  the  occupation  of 
Joseph  Corderoy. 

It  appeared  that  the  entire  premises  had  originally 
been  held  by  one  tenant,  but  that  they  had  been  severed 
about  fourteen  years  ago,  and  three  small  houses  and 
some  other  erections  built  in  the  yard,  the  tenants  of 
which  all  used  the  gateway  without  interruption.  There 
was  no  evidence  of  any  exclusive  occupation,  or  of  the 
exercise  of  any  acts  of  ownership  or  control  by  Corderoy 
over  the  gateway,  save  that  he  lodged  the  gates  at  night; 
the  key,  however,  being  hung  up  in  a  place  where  all 
persons  using  the  way  could  get  at  it.  The  gates  had 
been  ori^ally  put  up,  and  were  occasionally  repaired, 
and  from  time  to  time  renewed,  by  and  at  the  expense 
of  the  owners  of  the  fee. 

The  learned  judge  told  the  jury  that  the  description 
in  the  lease  of  the  boundary  on  the  west  was  incomplete, 
and  therefore  it  was  necessary  to  have  recourse  to  the 
evidence  to  shew  what  had  been  in  the  occupation  of 
Corderoy :  and  he  left  it  to  them  to  say  whether  or  not 
it  had  been  made  out  to  their  satisfaction  that  the 
*'  gateway ''  had  been  in  the  occupation  of  Corderoy. 

The  jury  found  that  it  had  not,  and  accordingly  re- 
turned a  verdict  for  the  defendant  on  the  second  issue, 
and  for  the  plaintiff  on  all  the  other  issues. 

PhipaoUf  on  a  former  day  in  this  term,  obtained  a 
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rule  nisi  for  a  new  trial,  (m  the  ground  of  misdirection^  1853. 
and  that  the  verdict  was  against  evidence.  He  submit-  ^m 
ted  that  the  learned  judge  should  have  directed  the  jury^ 
as  a  matter  of  law,  that  the  gateway  was  part  of  the  de- 
mised premises ;  and  that,  at  all  events,  the  evidence 
shewed  that  it  formed  part  of  the  subject  of  demise. 

Keatimg  and  John  Gray  now  shewed  cause.  The  jury 
were  properly  directed,  and  they  came  to  a  right  con- 
dosion  upon  the  evidence  before  them.  The  description 
of  the  boundaries  in  the  lease  is  obscure  and  ambiguous : 
it  was  necessary,  therefore,  to  have  recourse  to  the  other 
words,  of  description,  ''  Now  or  late  in  the  occupation 
of  Joseph  Corderoy.'^  The  evidence  shewed,  that, 
dnring  Corderoy's  tenancy,  the  gateway  was  used  in 
common  by  all  the  tenants  of  the  property.  It  is  quite 
consistent  with  the  gateway  being  in  the  occupation  of 
nobody.  [Maule,  J.  fhe  rule  df  construction  is,  that 
yon  must  satisfy  all  the  words  if  you  can  consistently. 
If  the  description  had  been  "  abutting^^  on  a  passage 
uul  a  messuage,^'  there  would  have  been  no  doubt.  A 
cabbage-garden  on  the  other  side  of  the  road,  if  occupied 
by  Corderoy,  would  have  passed.]  It  is  perfectly  clear, 
88  well  upon  the  description  in  the  lease,  as  upon  the 
pwol  evidence,  that  this  gateway  did  not,  and  never  was 

• 

witended  to  pass  by  the  lease  to  the  plaintiff. 

Plupson,  in  support  of  his  rule.  In  Sheppard^s 
Touchstone,  p.  12,  it  is  laid  down,  that,  "  by  the  name 
<>f  a  messuage  may  pass  a  house,  a  curtilage,  a  garden, 
^  orchard,  a  dove-house,  a  shop,  a  mill,  as  parcel  of  the 
^me;  and  even  land,  as  hams  and  grounds  (as  paddocks) 
attached  to  the  house.^'  That  word  alone  is  large 
^^MJugh  to  include  the  yard  and  all  the  buildings  at  the 
'^m  of  the  yard.  [Mauley  J.  We  should  have  no- 
thing to  inquire  about,  if  there  were  not  words  enough 
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1853.  to  include  it.]  In  Doe  d.  Smith  v.  Galloway,  5  B.  & 
"^^  Ad.  43,  under  a  lease  of  all  that  part  of  the  park  called 
••_  Blemheim  Park,  situate  and  being  in  the  county  of  Ox- 
ford, and  now  in  the  occupation  of  Smallbones,  lying 
within  certain  specified  abuttals,  with  all  houaea,  &c., 
belonging  thereto,  and  which  are  now  in  the  occupation 
of  Smallbones, — it  was  held  that  a  house  on  a  part 
which  was  within  the  abuttals,  but  not  in  the  occupation 
of  Smallbones,  would  pass.  **  The  rule/'  said  Parke,  B., 
*^  is  clearly  settled,  that,  when  there  is  a  sufficient  de- 
scription set  forth  of  premises,  by  giving  the  particular 
name  of  a  close,  or  otherwise,  we  may  reject  a  false  de- 
monstration :  but  that,  if  the  premises  be  described  in 
general  terms,  and  a  particular  description  be  added, 
the  latter  controls  the  former.''  Here,  the  premises 
were  described  with  sufficient  accuracy.  And  the  evi- 
dence was  as  consistent  with  the  notion  that  the  soil 
of  the  gateway  passed  by  the  lease  as  with  the  contrary 
notion. 

Jervis,  C.J.  I  am  of  opinion  that  this  rule  should 
be  dischai^ed.  Doe  d.  Smith  v.  Galloway  is  an  autho- 
rity  to  shew  that  the  learned  judge  correctly  left  the 
case  to  the  jury.  That  which  my  Brother  Parke  there 
lays  down  ia  expressly  in  point.  Then,  there  being  no 
misdirection,  the  objection  is  reduced  to  a  verdict  against 
evidence.  I  see  no  reason  to  find  fault  with  the  conclu- 
sion at  which  the  jury  arrived. 

Maule,  J.  I  am  of  the  same  opinion.  I  think  this  is 
a  perfectly  clear  case.  It  was  an  essential  part  of  the 
plaintififs  case  to  shew  that  the  place  where  the  hole  was 
dug  had  been  in  the  occupation  of  Corderoy.  That  dis- 
poses of  the  question  of  misdirection.  Mr.  Phipaon  veiy 
properly  admits  that  this  is  not  like  the  case  where,  after 
a  proper  description  of  the  premises  by  name  or  abuttals, 
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there  is  aa  afSrmation  of  the  occupation;  but  that  here        1853. 

there  is  an  essential  statement  of  the  occupation.     As  to         -Dm 

the  evidence.  I  am  not  disposed  to  think  the  jury  have       ^,  ^' 

,     .  -r  ^       ,  Nutlet. 

come  to  a  wrong  conclusion.    It  was  for  them  to  say 

whether  or  not  the  evidence  satisfied  them  that  this  gate- 
way had  been  in  the  occupation  of  Corderoy.  I  see  no 
ground  upon  which  we  can  or  ought  to  interfere. 

Williams,  J.  I  am  of  the  same  opinion.  Mr.  Phip- 
aon  was  constrained  to  admit  that  the  words  ''now  or 
late  in  the  occupation  of  Joseph  Corderoy/^  were  essen- 
tial words^  and  not  mere  words  of  demonstration^  and 
that  it  was  requisite  for  him  to  resort  to  those  words  to 
carry  certain  accretions  which  would  not  have  passed 
€>therwi8e.  It  was  upon  the  face  of  the  lease  a  case  of 
equivocation;  and  the  evidence  I  think  shewed  very 
satis&ctorily  that  the  gateway  was  not  in  the  "  occupa- 
tion'' of  Corderoy.  I  see  no  groimd  whatever  for  dis- 
turbing the  verdict. 

Talfourd^  J.^  concurred. 

Rule  discharged. 


The  Oeneral  Steam-Navioation  Company  v.  Mann. 

N69, 4b 

IhE  26th  section  of  the  14  &  15  Vict.  c.  79,  "with  Bythe Admi- 
orespect  to  the  lights  to  be  carried,  and  other  provision  ^^j[^^ 

maicle  pamumt 
to  the  14  &  15  Vict,  c  79,  fteani'TeflBelg  are  required  to  exhibit  lightfl  in  particukr  pea- 
tioM :  and  the  27th  lection  of  the  itatate  directs^  that,  when  any  veMel  proceeding  in  one 
dredSan  meeta  a  Teasel  proceeding  in  another  direction,  and  the  matter  pereeivet,  that,  if 
hoth  continue  their  respective  ooorseB,  th^  will  pass  so  near  as  to  involve  risk  of  a  colliBioii, 
he  shall  pat  hia  helm  to  port.  In  an  action  by  the  owners  of  a  steam- vessel  which  had 
abewn  the  proper  lights^  for  a  collision, — Held,  that  it  was  for  the  jury  to  say  whether  or 
not  the  ma^er  of  the  other  vessel  had  disobeyed  the  directions  of  the  statute ;  and  that  it 
did  not  vert  upon  the  nuuto's  opinion  aa  to  the  probability  of  a  odUiuon. 

VOL.  XXV. — €•  B.  K 
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•  9  A  10  Vict 
c  100,  and  11 
A;  12  Viet.  c.  81. 


to  be  made  for  goarding  against  accidents  from  col- 
lision/' enacts  that  "  the  Lord  High  Admiral^  or  the 
commissioners  for  executing  the  office  of  Lord  High 
Admiral,  shall  from  time  to  time  make  regolations  re* 
quiring  the  exhibition  of  such  lights  by  such  dasses  of 
vessels^  whether  steam  or  sailing  yessels^  within  such 
places^  and  under  such  circumstances  as  they  think  fit,  and 
may  from  time  to  time  revoke^  alter^  or  vary  the  same; 
and  they  shall  cause  such  r^ulations  to  be  published  in 
the  London  Gazette,  and  to  be  otherwise  publicly  made 
known  j  and  such  regulations  shall  come  into  operation 
on  a  day  to  be  named  in  such  Gazette;  and  they  shall 
cause  such  regulations  to  be  printed^  and  shall  furnish  a 
copy  thereof  to  any  owner  or  master  of  a  vessel  who  ap- 
plies for  the  same ;  and  production  of  the  Gazette  con- 
taining such  reguktions  shall  be  sufficient  evidence  of 
the  purport  and  due  making  thereof;  and  all  owners 
and  masters  or  persons  having  charge  of  vessels  shall  be 
bound  to  take  notice  of  the  same^  and  shall^  so  long  as 
the  same  continue  in  force,  exhibit  such  lights,  and  no 
others,  at  such  times,  within  such  places,  in  such  man- 
ner, and  under  such  circumstances,  as  are  enjoined  by 
such  regulations ;  and,  in  case  of  default,  the  master  or 
other  person  having  charge  of  any  vessel,  or  the  owner 
of  such  vessel,  if  it  appear  that  he  was  in  fault,  shall,  for 
each  and  every  occasion  when  such  regulations  are  in- 
fringed, forfeit  and  pay  a  sum  not  exceeding  20/. :  Pro- 
vided always  that  all  regulations  made  by  the  said  Lord 
High  Admiral,  or  commissioners  for  executing  the  office 
of  Lord  High  Admiral,  imder  the  authority  of  the  said 
recited  acts^  or  either  of  them,  and  in  force  at  the 
passing  of  this  act,  together  with  the  penalties  applicable 
thereto,  shall  continue  and  be  in  force  as  if  the  same  had 
been  made  under  this  act,  until  the  same  be  revoked/' 

And  section  27  enacts,  that,  '' whenever  any  vessel 
proceeding  in  one  direction  meets  a  vessel  proceeding  in 
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another  direction,  and  the  master  or  other  person  having        1853. 

charge  of  either  such  vessel  perceives,  that,  if  both  vessels  "Z     ~ 

continue  their  respective  courses,  they  will  pass  so  near    Steam-Xayi- 
as  to  involve  anj  risk  of  a  collision,  he  shall  put  the  helm       ^  ^^ 
of  his  vessel  to  port,  so  as  to  pass  on  the  port  side  of  the        Mank. 
other  vessel,  due  regard  being  had  to  the  tide  and  to  the 
position  of  each  vessel  with  respect  to  the  dangers  of  the 
channd,  and,  as  r^;ards  sailing  vessels,  to  the  keeping 
of  each  vessel  under  command ;  and  the  master  of  any 
steam-vessel  navigating  any  river  or  narrow  channel, 
shall  keep,  as  far  as  is  practicable,  to  that  side  of  the 
fairway  or  mid-channel  thereof  which  lies  on  the  star- 
board side  of  such  vessel ;  and,  if  the  master  or  other 
po'son  having  charge  of  any  steam- vessel  neglect  to  ob- 
serve these  regulations,  or  either  of  them,  he  shall  for 
erery  such  offence  be  liable  to  a  penalty  not  exceed- 
ing 50/." 

The  power  given  by  the  above  statute  to  the  commis- 
Bonars  of  the  Admiralty  was  exercised  by  an  order,  bear- 
ing date  the  1st  of  May,  185^,  which  came  into  force  on 
the  Ist  of  August  in  that  year,  and  which  made  the  fol- 
lowing provision  as  to  lights : — 

"  Steam-vessels,  All  British  sea-going  steam- vessels  Admiralty  re- 
(whether  propelled  by  paddles  or  screws)  shall,  within  ^*  ^^^' 
all  seas,  gulfs,  channels,  straits,  bays,  creeks,  roads, 
roadsteads,  harbours,  havens,  ports,  and  rivers,  and  under 
^  circumstances,  between  simset  and  simrise,  exhibit 
lights  of  such  description,  and  in  such  manner,  as  here- 
wyrfter  mentioned,  viz. — 

*'  When  under  steam,  a  bright  light  at  the  foremast 
head,  a  green  light  on  the  starboard  side,  and  a  red  light 
^  the  port  side. 

"  1.  The  mast-head  light  is  to  be  visible  at  a  distance 
^  at  least  five  miles  in  a  dark  night,  with  a  clear  atmo- 
"Phere ;  and  the  lantern  is  to  be  so  constructed  as  to  shew 
ui  uniform  and  unbroken  light  over  an  arc  of  the  horizon 
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of  twenty  points  of  the  compass^  being  ten  points  on 
each  side  of  the  ship^  viz.  from  right  ahead  to  two  points 
abaft  the  beam  on  either  side. 

"2,  The  jrreen  light  on  the  starboard  side  is  to  be 
visible  at  a  distance  of  at  least  two  miles  in  a  dark  nighty 
with  a  clear  atmosphere ;  and  the  lantern  is  to  be  so  con- 
structed as  to  shew  a  uniform  and  unbroken  light  over 
an  arc  of  the  horizon  of  ten  points  of  the  compass^  viz. 
from  right  ahead  to  two  points  abaft  the  beam  on  the 
starboard  side. 

'^  3.  The  red  light  on  the  port  side  is  likewise  to  be 
fitted  so  as  to  throw  its  light  the  same  distance  on  that 
side. 

"4  The  side  lights  are  moreover  to  be  fitted  with 
screens  on  the  inboard  side^  of  at  least  three  feet  long,  to 
prevent  the  lights  from  being  seen  across  the  bow. 

"  TVhen  at  anchor, — A  common  bright  light. 

''  Sailing  vessels.  We  hereby  require  that  aU  sailing 
vessels,  when  under  sail,  or  being  towed,  approaching  or 
being  approached  by  any  other  vessel,  shall  be  bound  to 
shew,  between  sunset  and  sunrise,  a  bright  light  in  such 
a  position  as  can  be  best  seen  by  such  vessel  or  vesselB, 
and  in  sufficient  time  to  avoid  collision. 

"  All  sailing  vessels  at  anchor  in  roadsteads  or  fair- 
ways shall  be  also  bound  to  exhibit,  between  sunset  and 
simrise,  a  constant  bright  light  at  the  mast-head,  except 
within  harbours  or  other  places  where  r^ulations  tor 
other  lights  for  ships  are  legally  established. 

'*  The  lantern  to  be  used  when  at  anchor,  both  by 
steam- vessels  and  sailing-vessels,  is  to  be  so  constructed 
as  to  shew  a  clear  good  light  all  round  the  horizon.'^ 

The  General  Steam-Navigation  Company  brought  an 
action  against  the  defendant  to  recover  damages  in 
respect  of  a  collision  between  their  steam-vessel  the 
Clarence,  trading  between  London  and  Leith,  and  a 
sailing  vessel  called  the  Maria,  belonging  to  the  defen- 


MICHAELMAS   T£RM^    17  VICTORIA.  181 

dant^  wluch  took  place  on  Sunday  evenings  the  6th  of        1863. 
March,  1853.  TH.OnnuL 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last    Stkau-Nati. 

o  A       .  ,     ^  1  r«^«  ,.  ,     «  GATIOK  Co. 

Sammer  Assizes,  at  Croydon.      The  undisputed  facts  v. 

were  as  follows  -.—The  defendant's  vessel  the  Maria  was        ^^^' 

on  the  evening  in  question,  the  time  being  about  half 

past  six,  and  it  being  very  dark,  proceeding  towards 

the  north,  and  the  plaintiff's  vessel  the  Clarenee  coming 

fiom  Scotland  to  London ;  the  Maria  keeping  in  shore, 

which  was  her  proper  course,  and  the  Clarence  outside. 

The  witnesses  on  behalf  of  the  plaintiffs,— the  captain, 
the  second  mate,  three  seamen,  and  a  passenger, — stated, 
in  substance,  that  the  Clarence  was  proceeding  on  her 
course,  with  the  proper  lights  exhibited  at  the  mast- 
head and  on  each  paddle-box ;  that  they  first  perceived 
the  Maria  when  about  six  ships'  lengths  off,  coming  to- 
wards them,  a  little  to  the  port  side ;  that  the  Clarence 
immediately  ported  her  helm,  and  the  people  on  board 
the  other  vessel  were  hailed  and  desired  to  do  the  same; 
and  that  the  Maria  coming  stem  on  struck  the  Cla- 
rence abreast  of  her  mainmast,  doing  her  considerable 
damage. 

The  defendant's  witnesses, — the  master,  the  mate,  and 

four  seamen  of  the  Maria, — stated,  that,  just  before  the 

happening  of  the  accident,  the  Maria  was  keeping  her 

oourse  in  shore,  close  hauled ;  that  a  vessel  was  seen  about 

t^o  miles  off,  shewing  three  lights,  viz.  a  bright  light 

at  the  mast-head,  a  green  light  on  the  starboard,  and  a 

r^  light  on  the  port  side ;  that,  shortly  afterwards,  the 

light  at  the  mast-head  and  the  green  light  only  were 

'Visible,  which  would  indicate  that  she  was  on  their  star- 

^>oard  side;    that  this   state   of  things   continued   for 

^veral  minutes  (from  six  to  ten),  when  both  the  red  and 

"^he  green  light  again  became  visible ;    and  that  then  the 

Maria  immediately  ported  her  helm. 

The  learned  judge,  in  summing  up,  told  the  jury,  that, 
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1853.  if  tlie  collision  was  the  result  of  mere  accident^  owing  to 
ThbObkbbal  *^®  darkness  of  the  night,  or  if  tfa^re  was  negligence  on 
Stxam-Nayi-  both  sides,  the  plaintiffs  were  not  entitled  to  recover, 
9.  And,  after  observing  upon]  the  evidence,  his  lordship 

continued, — ^It  appears  to  me  to  be  a  very  unsafe  thing 
to  see  a  vessel  right  a-head  ten  minutes,  and  not  to  steer 
as  the  act  of  parliament  directs  you  shall  do  if  there  be 
any  danger  of  collision.  A  steamer  is  two  miles  off:  all 
its  lights  are  seen  for  five  or  six  or  ten  minutes, — ^the 
account  the  second  mate  gives  is  ten  minutes.  Can  that 
state  of  things  exist  without  there  being  some  danger  of 
collision  ?  If  so,  it  is  quite  dear  that  they  ought  to  put 
the  helm  a-port.  Then  it  is  said,  that,  immediately 
afterwards,  one  of  the  lights  disappeared.  If  that  had 
permanently  disappeared,  it  would  be  all  right :  but  the 
statement  of  the  master  is  this ; — **  The  steamer  was  then 
two  miles  off;  it  was  one  point  on  our  starboard  bow. 
I  gave  directions  aa  to  the  light,  and  saw  it  go  over  the 
starboard  bow.  I  watched  the  steamer  till  I  lost  sight 
of  the  red,  and  saw  the  green  light.  She  came  on  thus 
a  very  short  time.  The  moment  the  red  light  appeared 
again,  I  put  my  helm  a-port.^'  Why  did  he  put  his 
helm  a-port  when  the  red  light  re-appeared  ?  Because 
he  knew  that  seeing  all  the  three  lights  was  dangerous. 
"Why  did  he  not  do  that  when  he  saw  the  three  lights 
before?  If  he  had  done  that,  he  would  have  escaped. 
I  am  desirous  of  expressing  an  opinion  to  this  effect,  so 
fJEur  as  it  is  for  me  a  matter  of  law ;  and  that  is,  that, 
whatever  be  the  distance,  if  there  is  any  danger  of  a  col- 
lision, no  man  can  be  wrong  if  he  puts  his  helm  a-port. 
I  think  that  very  much  supersedes  the  learned  counseFs 
reference  to  some  supposed  rule,  not  always  acquiesced 
in,  but  not  in  the  act  of  parliament :  and  the  object  of 
this  with  all  parties  concerned  in  the  administration  of 
justice,  is,  to  endeavour  to  make  those  rules  as  practical 
and  practicable  as  they  can  be  made,  and  to  diminish  the 


Makit. 
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chance^  as  far  as  possible,  of  those  fatal  accidents  that        1863. 
occur  at  sea.     The  qnestion  for  you,  in  point  of  fiact,  is  thiGbhwi^ 
this, — Do  you  believe,  that,  at  the  distance  that  the    Stbam-Nati. 

.  QATlCfS  Co. 

steamer  was  when  she  was  first  seen,  and  was  seen  m  the  v. 

way  described  for  ten  minutes,  there  was  danger  of  col- 
lision? She  was  first  seen  two  miles  off,  and  she  was 
g(nng  at  the  rate  of  nine  miles  an  hour.  Where  would 
she  be  at  the  end  of  ten  minutes?  Was  there  any 
danger  of  collision  ?  If  you  think  that,  I  must  lay  it 
down  as  matter  of  law,  that  the  defendant's  master  or 
:iiiate,  whoever  had  the  command  of  the  vessel,  ought  to 
liave  gone  to  the  right,  that  is,  he  ought  to  have  ported 
liis  helm.  If  you  think  so,  then  the  plaintiff  will  be  en- 
"titled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  147/., 
'tiie  amount  of  the  damage  sustained. 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the 
@roQiid  of  misdirection.     The  Lord  Chief  Baron  miscon- 
strued the  direction  given  in  the  act  of  parliament,  and  so 
^Knided  the  jury.     It  is  for  the  master  or  other  person 
leaving  charge  of  the  vessel  to  judge  whether  or  not  there 
l)e  risk  of  collision.    Here,  the  master  of  the  defendant's 
^eaael  perceived   no  danger  until  all  the  three  lights 
<3pened  upon  him  the  second  time,  and  then  he  put  his 
lielm  a-port,  but  too  late  to  avoid  the  collision.    [Jervis, 
C.  J.    Suppose  the  master  formed  a  wrong  judgment, 
>(mld  not  the  owner  be  liable  ?]     The  owner  would  not 
^  liable,  if  the  master  swears  he  saw  no  danger  of  a 
collision.     His  lordship  put  it  upon  the  Admiralty  regu- 
lation.   [Maule,  J.     The  only  effect  of  the  Admiralty 
'egtQation,  is,  to  substitute  the  sailing  directions  there 
given  for  the  rule  of  practice  which  existed  before, — to 
D^e  it  more  effective ;  not  to  alter  the  proof  of  negli- 
gence.]    There  was  no  evidence  here  of  negligence  on 
the  part  of  the  master  of  the  defendant's  vessel. 
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l^S'  Jervis^  C.  J.    I  see  no  reason  for  finding  fanlt  with 

Ths  GnnoiAL  the  way  in  which  the  Lord  Chief  Baron  left  this  case  to 

oATioK  Ca '  *^®  J^"7'  *^^  therefore  I  think  there  onght  to  be  no  role. 

V. 

Maith. 


The  rest  of  the  oonrt  concurring. 


(a)  The  owners  of  the  Maria 
afterwards  proceeded  against 
the  Clarence  in  the  Admiralty 
court,  and  there  recorered  the 


Rule  refused,  (a) 


amount  of  damage  sustained 
by  the  Maria  from  the  colli- 
sion. 
See  17  &  18  Yiet.  c.  104. 


Graham  and  Another,  Assignees  of  John  Barugh, 

a  Bankrupt^  v,  Fubber. 

N09.  11. 

Thetakiiig  of  JL  HE  declaration  stated  that  the  plaintiffs^  assignees  of 
I^^^^J^^  the  estate  and  effects  of  John  Barugh,  a  bankrupt^  sued 
oftlie*'p(»-      the  defendant  for  money  payable  by  the  defendant  to 

MisiOD,  order,  f  ^  *.   tf  ¥ 

or  disposi-  the  plaintiffs  as  such  assignees  as  aforesaid^  for  money 

biu^Tapt^  after  received  by  the  defendant  for  the  use  of  the  plaintifis  as 

?^JF**f^  0^  such  assignees  as  aforesaid^  and  for  money  found  to  be 

bat  before  the  due  from  the  defendant  to  the  plaintiffs^  as  such  assignees 

or  the  filing  of  ^  aforesaid^  on  accounts  stated  between  them ;  and  that 

^J^SSr"  *he  plaintiffs,  as  such  assignees  as  aforesaid,  also  sued 

tiunsaction"  the  defendant^  for  that  whereas^  at  the  time  whfen  the 

rapt»  within  '  said  John  Barugh  became  bankrupt,  the  said    John 

^^jj^^^^  Barugh,  by  the  consent  and  permission  of  the  true 

Mction  crfthe  owner  thereof,  being  a  person  other  than  the  said  John 

X25  ok  Xo  T  let. 

ci06.  Barugh,  had  in  his  possession,  order,  and  disposition^ 

madeS^  Certain  goods  whereof  he  was  reputed  owner, — of  all 
court  of  bank-    which  the  defendant,  at  the  time  when  the  defendant 

ruptcy  for  the 

■ale  of  goods  go  sold  as  hereinafter  mentioned,  had  notice;  that  the 
imder s. i^i^  plaintiffs,  as  such  assignees  as  aforesaid,  duly  obtained 

not  finally  and 

oondorively  binding  upon  the  owner  of  tbcm. 
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an  order  of  the  court  of  bankruptcy,  ordering  that  the        1853. 
d  goods  and  chattels  should  be  sold  and  disposed  of      graham 


for  the  benefit  of  the  creditors  of  the  said  John  Barugh  ^' 

Fttbbsb. 

under  his  bankruptcy ;  that  the  defendant,  after  the  said 
John  Barugh  became  bankrupt,  and  when  he  had  such 
notice  as  aforesaid,  and  when  he  knew  that  the  said  John 
Baragh  had  become  and  was  a  bankrupt,  and  when  the 
plainti£Fs  were  his  assignees  as  aforesaid,  and  the  defend- 
ant knew  that  they  were  such  assignees,  and  before  such 
order  was  obtained,  for  the  purpose  of  preventing  the 
plaintiffs,  as  such  assignees  as  aforesaid,  from  selling  and 
disposing  of  the  said  goods  and  chattels  under  and  by 
virtue  of  such  order  as  aforesaid,  when  obtained,  and  of 
depriving  the  plaintiffs,  as  such  assignees  as  aforesaid,  of 
the  benefit  of  such  order,  when  obtained,  and  of  any  sale 
or  disposition  to  be  made  under  or  by  virtue  of  the  same, 
wrongfully  converted  to  his  own  use,  and  sold  and  dis- 
posed of,  the  said  goods  and  chattels,  and  caused  the 
ttme  to  be  removed  to  places  and  by  persons  unknown  to 
Ae  plaintiffs ;  whereby  the  plaintiffs,  as  such  assignees  as 
aforesaid,  were  prevented  from  selling  and  disposing  of  the 
said  goods  and  chattels  under  and  by  virtue  of  the  said 
order,  as  they  otherwise  would  have  done,  and  were  entitled 
to  do,  and  deprived  of  the  benefit  of  such  order,  and  of  any 
sale  or  disposition  to  have  been  made  under  and  by  virtue 
of  the  same,  and  were  by  the  defendant  wholly  prevented 
&om  acquiring  possession  of  the  same  goods  and  chattels, 
as  they  otherwise  would  have  done,  and  were  entitled  to 
do;  and  the  plaintiffs,  as  such  assignees  as  aforesaid, 
claimed  under  the  money  counts  500/.  for  debt,  and  50/. 
for  damages  for  the  detention  thereof,  and  under  the 
residue  of  the  declaration  500/. 

Eighth  plea, — That  the  defendant  was  the  true  owner  Eighth  plea, 
of  the  said  goods  and  chattels  during  all  the  times  in 
the  said  residue  of  the  declaration  mentioned ;  and  that, 
before  he  had  notice  of  any  act  of  bankruptcy  by  the 
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1858. 


Ffbbsb. 


Replication 
and  demnirer. 


Gnnmcbof 
demnirer. 


said  John  Banigli  committed^  the  defendant  really  and 
bon&  fide  took  the  said  goods  and  chattds  out  of  tbe 
possession^  order,  and  disposition  of  the  said  John 
Barugh,  and  into  his  the  defendant's  own  poeaessuniy 
order,  and  disposition,  and  they  so  remained  until  and 
at  the  time  of  the  filing  of  the  petition  under  which  the 
said  John  Barugh  was  adjudicated  bankrupt  and  tiie 
plaintiffs  appointed  such  assignees  as  aforesaid ;  and  that 
the  Acts  alleged  to  have  been  done  as  in  the  said  residue 
of  the  declaration  mentioned,  were  done  before  the  mak- 
ing of  the  alleged  order,  and  before  the  defendant  had 
any  notice  thereof;  and  that  the  taking  the  said  goods 
and  chattels  as  aforesaid  out  of  the  said  posseaaioai, 
order,  and  disposition,  was  a  transaction  really  and  bonft 
fide  made,  done,  and  entered  into,  within  the  true  intent 
and  meaning  of  the  Bankrupt  Law  Consolidation  Act, 
1849. 

The  plaintiff  replied  to  the  eighth  plea,  that,  befeie 
and  at  the  time  when  the  defendant  took  the  said  goods 
and  chattels  respectively  out  of  the  possession,  order^ 
and  disposition  of  the  said  John  Barugh,  he  the  defend- 
ant contemplated  that  the  said  John  Barugh  would 
shortly  become  bankrupt,  and  so  took  the  same  out  of 
his  possession,  order,  and  disposition,  for  the  purpose  of 
protecting  them  from  being  sold  or  disposed  of  for  the 
benefit  of  the  said  John  Barugh's  creditors  under  such 
bankruptcy.  They  also  demurred  to  the  plea,  the  ob- 
jections pointed  out  in  the  margin  of  the  demurrer 
being, — ''  that  the  taking  of  goods  out  of  a  bankrupt's 
possession,  is  not  a  contract,  dealing,  or  transaction  by 
or  with  the  bankrupt,  but  is  the  act  of  the  owner  of  the 
goods  alone,  which  may  be  performed  even  against  tiie 
will  of  the  bankrupt,  or  in  his  absence,  without  his 
knowledge;  and  that  there  is  no  reason  why  the  owneTj 
who  has  allowed  the  bankrupt  to  obtain  fictitious  credit 
down  to  the  time  of  the  actual  bankruptcy,  should  be 
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aUe  to  relieve  himsdf  firom  tbe  penalty  wliieh  thereupon  1858. 
under iecti<m  126  (of  the  12  &  18  Vict  c.  106)  attach-  ^^^^^^^ 
ed;  and  that,  even  if  the  removal  is  a  protected  trans-  «• 

ictkm  nnder  section  188,  it  is  the  removal  alone  which 
is  made  lawful,  so  as  that  no  proceedings  can  be  taken 
igiinst  the  owner  for  such  removal,  but  the  subsequent 
ale,  made  after  notice,  is  wrongful/' 

The  defendant  took  issue  and  demurred  to  the  re-  Bq'cniider  and 
plicatkm  to  the  eighth  plea, — the  objection  to  be  relied       ^'^^^^' 
npoQ  being,  ''that  the  replication  states  mere  matter  of 
Tolgar  pfcgudioe,  not  altering  the  character  of  the  act 
jutified  by  the  eighth  plea/' 

Eadi  party  joined  in  demurrer. 

Boritt,  in  support  of  the  demurrer  to  the  plea,  {a) 
The  question  in  this  case  turns  upon  the  true  construe- 
tb&  to  be  put  upon  the  125th  and  188rd  sections  of  the 
12  k  18  Vict.  c.  106.  The  125th  section  enacts,  « that,  12  A 18  Vict, 
if  any  banknqit,  at  the  time  he  becomes  bankrupt,  shall,  *  ' 
bf  the  consent  and  permission  of  the  true  owner  thereof, 
bve  in  his  possession,  order,  or  disposition,  any  goods  or 
diattels  whereof  he  was  reputed  owner,  or  whereof  he 
bad  taken  upon  him  the  sale,  alteration,  or  disposition 

(a)  Hie  points  for  argoment  the  protection  of  those  who, 
for  Ae  pUun tiffs,  were, — "That  under  the  old  acts,  were  injured 
the  iiLea  it  bad,  but  that,  if  it  be  by  the  general  relation  of  the 
good,  the  replication  is  an  an-  assignees'  title  to  the  act  of 
iver  to  it :  That  the  plea  does  bankruptcy ;  but  the  '  true 
Bot  allege  that  the  removal  was  owner '  of  s.  125  was  not  under 
a  'tnimction '  by  or  with  the  the  former  acts  a  person  so  In- 
bttkrapt:  That  s.  133,  if  it  jured;  his  offence  being  com- 
plies at  all,  only  legalises  the  pleted  at  the  act  of  bankruptcy, 
ranoral  itself,  which  is  a  very  and  consisting  of  his  previous 
different  thing  from  legalising  consent  lasting  down  to  the  act 
tbie  snbssqiient  sale,  with  no-  of  bankruptcy :  the  doctrine  of 
tiee ;  hut  that  8. 133  does  not  relation  has  nothing  to  do  with 
override  s.  125 ;  and  the  au-  his  case :  and  that  the  order  of 
thoritief  to  the  contrary  are  the  court  established  the  plain- 
oot  kw:  That  s.  133  was  for  tiffs*  right  to  the  goods." 
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1858. 


Grakau 

FUSBBB. 

Section  138. 


as  owner^  the  court  shall  have  power  to  order  the  same 
to  be  sold  for  the  benefit  of  the  creditors  under  the 
bankruptcy/' — ^with  a  proviso  that  the  clause  should 
not  invalidate  assignments  of  vessels  under  the  8  &  9 
Vict.  c.  89.  And  the  133rd  section  enacts  "  that  all 
payments  really  and  bon&  fide  made  by  any  bankrupt^  or 
by  any  person  on  his  behalf,  before  the  date  of  the  fiat, 
or  the  filing  of  a  petition  for  adjudication  of  bankruptcy, 
to  any  creditor  of  such  bankrupt,  and  all  payments  really 
and  bon&  fide  made  to  any  bankrupt  before  the  date  of 
the  fiat,  or  the  filing  of  such  petition,  and  all  conveyances 
by  any  bankrupt  bon&  fide  made  and  executed  before  the 
date  of  the  fiat,  or  the  filing  of  such  petition,  and  all  con- 
tracts, dealings,  and  transactions  by  and  with  any  bank- 
rupt really  and  bon&  fide  made  and  entered  into  before 
the  date  of  the  fiat,  or  the  filing  of  such  petition,  and  all 
executions  and  attachments  against  the  lands  and  tene- 
ments of  any  bankrupt  bon&  fide  executed  by  seizure, 
and  all  executions  and  attachments  against  the  goods 
and  chattels  of  any  bankrupt  bon&  fide  executed  and 
levied  by  seizure  and  sale  before  the  date  of  the  fiat,  or 
the  filing  of  such  petition,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed;  provided  the  person  so  dealing 
vrith,  or  paying  to,  or  being  paid  by,  such  bankrupt,  or 
at  whose  suit  or  on  whose  account  such  execution  or 
attachment  shall  have  issued,  had  not  at  the  time  of  such 
payment,  conveyance,  contract,  dealing,  or  transaction, 
or  at  the  time  of  so  executing  or  levying  such  execution 
or  attachment,  or  at  the  time  of  making  any  sale  there- 
under, notice  of  .any  prior  act  of  bankruptcy  by  him 
committed,'^  fee.  It  is  by  confounding  these  two  very 
diflbrent  provisions  that  the  courts  have  fallen  into  a 
mistake  in  some  of  the  cases  which  will  be  relied  on  by 
the  other  side.  The  doctrine  of  relation  has  reference 
only  to  matters  occurring  after  the  act  of  bankruptcy  : 
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whereas,  the  doctrine  of  repated  ownership  refers  to        1853. 
things  happening  before  and  down  to  the  time  of  the  act       GkahIm 
(^bonkraptcy.    The  offence  which  inflicts  npon  the  true       „  ^' 
owner  the  loss  of  his  goods,  by  s.  133,  is,  the  creating  a 
fictitioas  credit  in  the  trader,  by  permitting  him  to  ap- 
pear to  the  world  as  the  owner :    whereas,  the  argu- 
ment deduced  from  the  decisions  which  will  be  referred 
to,  would  make  the  offence  the  permitting  the  bankrupt 
to  appear  to  be  the  owner  of  the  goods  after  he  has  ceased 
to  be  a  trader.      [Jervis,  C.  J.     Assuming  all  the  cases 
joa  are  alluding  to,  to  be  bad  law,  can  we,  as  a  court  of 
oo-ordinate  jurisdiction,  overrule  them,  when  you  have 
the  opportunity  of  questioning  them  in  a  court  of  error  ?] 
The  question  of  reputed-ownership  cannot  depend  upon 
the  relation  to  the  act  of  bankruptcy.    The  21  Jac.  1,  c.  21  Jac.  1.  c. 
19, 8. 11, — which  first  introduced  this  doctrine, — enacted,      '  ** 
"that,  if  at  any  time  thereafter  any  person  or  persons 
dumld  become  bankrupt,   and  at  such  time  as  they 
should  so  become  bankrupt,  should,  by  the  consent  and 
penniasion  of  the  true  owner  and  proprietary,  have  in 
their  possession,  order,  and  disposition,  any  goods  or 
duittels  whereof  they  should  be  reputed  owners,  and 
take  upon  them  the  sale,  alteration,  or  disposition  as 
owners,  that,  in  every  such  case,  the  said  commissioners, 
or  the  greater  part  of  them,  should  have  power  to  sell 
and  disposes  the  same  to  and  for  the  benefit  of  the  credi- 
tors which  should  seek  relief  by  the  said  commission,  as 
My  as  any  other  part  of  the  estate  of  the  bankrupt.^' 
At  the  time  of  the  passing  of  that  act,  acts  of  bank- 
ruptcy were  not  so  numerous  as  they  now  are,  and  they 
were  more   notorious.     That  provision   was  continued  6  G.  4,  c.  16, 

•        8. 72 

down  to  the  6  G.  4,  c.  16,  the  72nd  section  of  which 
enacted,  "  that,  if  any  bankrupt,  at  the  time  he  becomes 
btnkmpt,  shall,  by  the  consent  and  permission  of  the 
true  owner  thereof,  have  in  his  possession,  order,  or  dis- 
position, any  goods  or  chattels  whereof  he  was  reputed 
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1853.        owner^  or  whereof  he  had  taken  upon   him  the  sale^ 

Gbjlham       alteration,  or  disposition  as  owner,  the  eommianoners 

_  ^-  shall  have  power  to  sell  and  dispose  of  the  same  for  the 

benefit  of  the  creditors  under  the  comnusaion/'    There 

21  Jac  1,  c      was  no  protection  against  relation  until  the  21  Jac  1,  c 

19,  the  14th  section  of  which  enacted,  "  that  no  pur* 
chaser  for  good  and  valuable  consideration  should  be 
impeached  hj  virtue  of  that  act,  or  any  other  act  there- 
tofore made  against  bankrupts,  unless  the  oommiiwion  to 
prove  him  or  her  a  bankrupt  should  be  sued  finth 
against  such  bankrupt  within  five  years  after  he  or  she 


19  Q.  2,  c.  32,    should  become  a  bankrupt/'    The  next  protection 

given  by  the  19  G.  2,  c.  82,  s.  1,  which  provided  that 
"  no  person  who  was  or  should  be  really  and  bonft  fide  a 
creditor  of  any  bankrupt,  for  or  in  respect  of  goods 
really  and  bon&  fide  sold  to  such  bankrupt,  or  for  or  in 
respect  of  any  bill  or  biUs  of  exchange  really  and  boni 
fide  drawn,  negotiated,  or  accepted  by  such  bankmpti 
in  the  usual  or  ordinary  course  of  trade  and  dealing, 
should  be  liable  to  refund  or  repay  to  the  assignee  or 
assignees  of  such  bankrupt's  estate,  any  money  which, 
before  the  suing  forth  of  such  commission,  was  really 
and  bon&  fide,  and  in  the  usual  and  ordinary  coarse  of 
trade  and  dealing,  received  by  such  person  of  any  sneh 
bankrupt  before  such  time  as  the  person  receiving  the 
same  should  know,  understand,  or  have  notice  that  lie 
was  become  a  bankrupt,  or  that  he  was  in  insolvent  cir« 
cumstances."  But  there  was  no  clause  protecting  those  . 
who  intrusted  goods  to  the  bankrupt,  so  as  to  enaUe 

46G.  3,  ci35,  him  to  appear  to  be  the  true  owner  of  them.  The  46  O. 

8,  c.  135,  s.  1, — reciting  that "  great  inconveniences  and 
injustice  had  been  occasioned  by  reason  of  the  fair  and 
honest  dealings  and  transactions  of  and  with  traden 
being  defeated  by  secret  acts  of  bankruptcy  in  cases  not 
already  provided  for,  or  not  sufficiently  provided  for,  by 
law,"— enacted,  ^'that^  in  all  cases  of  oommissionB  of 
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bankrapt  thereafter  to  be  issued^  all  conveyances  by,  all        1853. 
payments  by  and  to,  and  all  contracts  and  other  deal-       GkIhIh 
ings  and  transactions  by  and  with,  any  bankrapt,  bon4       ^^^^^ 
fide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  of  such  commission,  should,  not- 
withstanding any  prior  act  of  bankruptcy  committed  by 
nch  bankrapt,  be  good  and  effectual  to  all  intents  and 
purposes  whatsoever,  in  like  manner  as  if  no  such  prior 
ttt  of  bankruptcy  had  been  committed,  provided  the 
person  or  persons  so  dealing  with  such  bankrupt  had 
ttot  at  the  time  of  such  conveyance,  pajrment,  contract, 
dealing,  or  transaction,  any  notice  of  any  prior  act  of 
biiikraptcy  by  such  bankrupt  committed;  or  that  he 
nt  insolvent,  or  had  stopped  payment/^     Then  came 
the  6  O.  4,  c.  16.     If  it  had  been  intended  to  alter  the 
Inr  as  to  reputed-ownership,  and  to  prescribe  a  differ- 
ent time  within  which  the  goods  were  to  be  in  the  bank- 
npt'a  possession,  it  would  have  been  done  then.    But  s.  6  G.  4,  c.  16, 
72  does  nothing  of  the  kind ;  and  none  of  the  protecting  ^    '    ' 
danaes  have  any  relation  whatever  to  this  doctrine  of 
Rpated-ownership, — s.  81,  enacting,  "  that  all  convey- 
ifioes  by,  and  all  contracts  and  other  dealings  and  trans- 
actions by  and  with,  any  bankrupt,  bon&  fide  made  and 
entered  into  more  than  two  calendar  mouths  before  the 
date  and  issuing  of  the  commission  against  him,  and  all 
ezecations  and  attachments  against  the  lands  and  tene- 
ments or  goods  and  chattels  of  such  bankrupt,  bond  fide 
execated  or  levied  more  than  two  calendar  months  before 
the  issuing  of  such  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed ; 
profided  the  person  or  persons  so  dealing  with  such 
baokrupt,  or  at  whose  suit  or  on  whose  account  such 
execation  or  attachment  shall  have  issued,  had  not,  at 
the  time  of  such  conveyance,  contract,  dealing,  or  trans- 
action, or  at  the  time  of  executing  or  levying  such  ex- 
eeation  or  attachment,  notice  of  any  prior  act  of  bank- 
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1853.        ruptcy  by  him  committed :''  the  82nd  section  rendering 
Q^^^  valid  all  payments  made  by  and  to  the  bankrupt  without 

y,  notice,  notwithstanding   a  prior    act  of   bankruptcy: 

and  the  83rd  section  enacting  ''  that  no  person,  or  body 
corporate,  or  public  company,  having  in  his  or  their  pos. 
session  or  custody  any  money,  goods,  wares,  merchan- 
dises, or  effects,  belonging  to  any  bankrupt,  shall  be 
endangered  by  reason  of  the  payment  or  deUvery  thereof 
to  the  bankrupt  or  his  order,  provided  such  person  or 
company  had  not,  at  the  time  of  such  delivery  or  pay- 
ment, notice  that  such  bankrupt  had  committed  an 

2  &  3  Vict.  c.     act  of  bankruptcy/'     Then  came  the  2  &  3  Vict.   c. 
'  *     '  11,  s.   12,  which  enacted   '^that  all  conveyances  by 

any  bankrupt  bon&  fide  made  and  executed  before  the 
date  and  issuing  of  the  fiat  against  such  bankrupt,  shall 
be  valid,  notwithstanding  any  prior  act  of  bankrupti^' 
by  him  committed,  provided  the  person  or  persons  to 
whom  such  bankrupt  so  conveyed  had  not  at  the  time  of 
such  conveyance  notice  of  any  prior  act  of  bankruptcy 

2&  SYict.        by  him  committed/'     This  was  followed  by  the  2  &  8 

Vict.  c.  29,  which, — reciting  (but  somewhat  inaccurately) 
the  82nd  section  of  the  6  G.  4,  c.  16,  and  also  the  2  &  8 
Vict.  c.  11,  s.  12,  and  further  reciting  that "  it  was  expe- 
dient that  further  protection  should  be  given  to  persons 
dealing  with  bankrupts  before  the  issuing  of  any  fiat 
against  them,''—- enacted  '^that  all  contracts,  dealings, 
and  transactions  by  and  with  any  bankrupt  really  and 
bon&fide  made  and  entered  into  before  the  date  and  issu- 
ing of  the  fiat  against  him,  and  aU  executions  and  attach- 
ments against  the  lands  and  tenements  or  goods  and 
chattels  of  such  bankrupt,  bon&  fide  executed  ex  levied 
before  the  date  and  issuing  of  the  fiat,  should  be  deemed 
to  be  valid,  notwithstanding  any  prior  act  of  bankmptcj 
by  such  bankrupt  committed;  provided  the  person  or 
persons  so  dealing  with  such  bankrupt,  or  at  whose  suit 
or  on  whose  account  such  execution  or  attachment  should 


MICHAELMAS   TERM,    17  VICTORIA.  143 

have  issued^  had  not  at  the  time  of  such  contract^  1853. 
dealings  or  transaction^  or  at  the  time  of  executing  or  gbaham 
levying  such  execution  or  attachment,  notice  of  any  prior  v* 

act  of  bankruptcy  by  him  committed :  provided  also  that 
nothing  therein  contained  should  be  deemed  or  taken  to 
give  validity  to  any  payment  made  by  any  bankrupt^ 
being  a  fraudulent  preference  of  any  creditor  or  creditors 
of  such  bankrupt,  or  to  any  execution  foimded  on  a  war* 
rant  of  attorney  or  cognovit  given  by  any  bankrupt  by 
iray  of  such  fraudulent  preference/'  The  133rd  section 
of  the  12  &  13  Vict.  c.  106,  is  the  last  of  these  protecting 
clauses.  That  section  is  aimed  at  'the  doctrine  of  rela- 
tion only,  which  has  nothing  whatever  to  do  with  re- 
puted-ownership. Under  s.  125,  the  offence  is,  the 
leaving  the  goods  in  the  hands  of  the  bankrupt  before 
and  up  to  the  time  of  the  bankruptcy,  not  afterwards. 
The  reason  why  the  true  owner  is  made  to  suffer,  is,  be« 
cause,  by  intrusting  the  bankrupt  with  them,  and  per- 
mitting them  to  remain  in  his  possession,  order,  and  dis- 
position, he  enables  the  bankrupt  to  obtain  a  fictitious 
credit.  It  will  be  said,  that,  inasmuch  as  the  words  of 
the  statute  have  received  a  judicial  interpretation  on  two 
<fr  three  occasions,  it  is  not  now  open  to  the  plaintiffit,  in 
this  court  at  least,  to  argue  upon  the  reason  and  intent 
thereof.  It  is  submitted,  however,  that  these  cases  have 
proceeded  upon  a  mistake.  In  Ex  parte  Smith,  In  re 
Sty  an,  1  M.  D.  &  De  G.  213, — ^upon  which  all  the  sub- 
sequent  cases  rest, — ^the  question  arose  upon  the  assign-* 
ment  of  a  policy  of  insurance.  The  bankrupts,  being 
indebted  to  Mrs.  Styan  in  3800/.,  to  secure  the  payment 
thereof,  in  August,  1838,  executed  a  joint  and  several 
bond  to  her  executors,  and,  as  a  collateral  security,  de* 
podted  with  them  a  policy  of  insurance  for  2500/.  on 
the  life  of  one  of  the  bankrupts,  effected  in  the  Equitable 
Assurance  (Mce.  Notice  of  the  deposit  was  given  to 
the  office  on  the  22nd  of  March.    The  fiat  issued  on  the 
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1853.        1st  of  April;  and  the  act  of  bankruptcy  was  alleged  to 
Q^^^HAM       ^^^^  ^'^^^^  committed  on  the  15th  of  March  preceding, 
*•  hj  an  absconding  of  the  bankrupts  from  their  dwelling* 

house.  Sir  John  Cross  held  that  there  was  no  snfScient 
evidence  that  the  policy  was^  at  the  time  of  the  bank- 
ruptcy^ with  the  consent  of  the  executors,  in  the  posses* 
sion,  order,  or  disposition  of  the  bankrupt  as  the  reputed 
owner,  within  the  intent  and  meaning  of  the  statute 
6  G.  4,  c.  16,  s.  72.  Upon  appeal  to  the  Lord  Chan- 
cellor,—2  M.  D.  &  De  G.  219,  1  Phillips,  105,— Lord 
Lyndhurst,  after  stating  the  facts,  says :  "  It  was  con- 
tended, on  the  part  of  the  assignees,  that  the  policy  passed 
by  the  assignment  to  them,  inasmuch  as  no  notice  was 
given  to  the  assurers,  of  the  deposit,  before  the  act  of 
bankruptcy.  On  the  other  hand,  it  was  contended,  on 
the  part  of  the  executors, — first,  that  no  notice  was  in  this 
case  necessary, — and,  seccmdly,  that,  even  supposing  a 
notice  was  required,  the  assured  was  a  partner  in  the  in- 
surance company,  which  was  in  the  nature  of  a  joint- 
stock  company,  and  that  notice  to  him,  or  rather  his 
knowledge  of  the  deposit  which  he  himself  had  made, 
was  in  point  of  law  notice  to  the  assurers.  It  was  fur- 
ther contended,  for  the  petitioners,  that  they  were  enti- 
tled to  retain  the  said  policy,  by  virtue  of  the  statute  of 
2  &  3  Vict.  c.  29.  It  is  unnecessary  to  give  any  opinion 
with  respect  to  the  two  first  questions  to  which  I  have  ad- 
verted, (XT  to  comment  on  the  authorities  which  have  been 
cited;  because  it  appears  to  me  that  the  case  falls  distinctly 
within  the  provisions  of  the  act  to  which  I  have  referred. 
By  that  statute,  it  is  enacted  '  that  all  contracts,  deal- 
ings, and  transactions  by  and  with  any  bankrupt,  really 
and  bonft  fide  entered  into  before  the  date  and  issuing  of 
the  fiat  against  him,  shall  be  deemed  to  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed ;  provided  the  pers(»i  or  parsons  so  deal- 
ing with  such  bankrupt,  had  not,  at  the  time  of  such 
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oontract,  dealing,  or  transactioDj  notioe  of  any  prior  act        1858. 
of  bankruptcy  by  him  committed/    All  bon&  fide  deal-       oraham 
ings  and  transactions,  tbcrefore,  with  the  bankmpt,  be*  f « 

itxre  the  fiat,  and  without  notice  of  the  act  of  bankruptcy, 
are  yalid.    In  this  case,  the  transaction  or  dealing  con- 
sisted of  the  deposit  on  pledge  of  the  policy,  and  the  no- 
tice to  the  assurers ;  which  latter  step,  it  is  contended, 
was  necessary  to  render  the  transaction  binding  against 
all  other  claimants.    The  whole  of  this  was  completed 
before  the  date  of  the  fiat ;  and  it  is  not  aUeged  that  th« 
transaction  was  not  in  every  part  of  it  bond  fide,  or  that 
the  parties  had  any  notice  of  the  act  of  bankruptcy.    It 
appears  to  me,  therefore,  that  the  case  falls  distinctly 
wiitdn  the  statute,  and  that  the  transaction  is  protected 
by  it.-    Supposing  the  pledge  to  have  been  made  bon4 
fide,  and  without  notice  of  the  act  of  bankruptcy,  imme- 
diately after  that  act,  and  to  have  been  followed  by  a 
notice  given  also  before  the  fiat, — could  it  be  doubted 
that  such  a  transaction  would  fall  within  the  provisions  of 
the  statute?     And,  what  difference  can  it  make  in  this 
respect,  that  the  deposit  was,  as  in  the  present  instance, 
made  long  before  the  act  of  bankruptcy,  and  the  trans- 
action completed  by  a  notice  given  after  such  act,  but 
before  the  date  of  the  fiat?     It  is  sufficient  that  the 
whole  transaction  was  bon&  fide,  and  without  notice  of 
the  act  of  bankruptcy ;  and  that  every  part  of  it  took 
place  before  the  date  of  the  fiat.''    That  decision  pro- 
ceeds upon  an  assumption  of  a  state  (tf  the  law  for  which 
there  is  no  foundation;  and  it  has  no  application  at  all 
to  a  case  of  this  description.    The  case  was  followed  by 
X^dal,  C.  J.,  in  Pariente  v.  Pennell,  2  M.  fc  Hob.  517, 
^here  that  learned  judge  held  that  goods  suffered  by  the 
t;rae  owner  to  remain  in  the  possession  of  a  trader  till 
^fter  a  secret  act  of  bankruptcy,  but  taken  possession  of 
l^efore  the  fiat,  do  not,  since  the  2  &  8  Vict.  c.  ^9,  pass  to 
'^lie  assignees.    Both  these  cases  were  cited  in  Young  v. 

l2 
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1858.  Hope,  2  Exch.  105.  There,  a  trader  took  poasesrion  of 
Qjj^^j^^  goods  under  an  agreement  with  the  owner  that  he  should 
,^'  keep  possession  for  a  twelvemonth,  on  payment  of  a  cer- 

tain  sum,  but,  if  the  money  was  not  paid  on  a  certain 
day,  the  owner  should  be  at  liberty  to  re-take  them. 
The  goods  continued  in  the  possession  of  the  trader  un- 
til the  stipulated  time  for  payment,  when,  the  money 
not  haying  been  paid,  the  owner  sold  them,  after  an  act 
of  bankruptcy  committed  by  the  trader,  but  before  the 
fiat  issued :  and  it  was  held,  that  this  was  a  "  transac- 
tion "  protected  by  the  2  &  3  Vict.  c.  29.  Parke,  B., 
there  says:  '^The  object  of  the  enactment  was,  to  do 
away  with  the  rule  of  relation  to  the  act  of  bankruptcy^ 
which  was  considered  to  work  great  injustice :  and  I  see 
no  reason  why,  if  it  were  intended  to  prevent  such  rule 
of  relation  in  the  transfer  of  the  bankrupt's  property,  it 
should  not  also  apply  to  the  case  of  a  bankrupt  dealing  with 
the  property  of  others.  If  the  contract  had  been,  that, 
for  an  antecedent  consideration,  the  bankrupt  would,  on 
the  16th  of  March,  deliver  up  certain  property  of  him 
the  bankrupt,  and,  if  he  failed  to  do  so,  the  party  should 
be  at  liberty  to  take  possession  of  the  property ;  and  if 
afterwards,  in  pursuance  of  that  agreement,  the  par^ 
took  possession,  I  cannot  understand  why  that  transac- 
tion should  be  protected,  and  the  transaction  of  a  bank- 
rupt returning  another  person's  goods  should  not  also 
be  protected.  In  the  absence  of  authority,  I  should  have 
thought  that  the  latter  case  would  clearly  fell  within  the 
description  of  a  '  transaction  by  and  with  the  bankrupt' 
before  the  date  and  issuing  of  the  fiat.  There  are,  however, 
two  authorities,  one  of  which,  a  decision  of  Lord  Chan- 
cellor Lyndhurst, — In  re  Styan, — ^seems  to  me  expressly 
in  point.  There,  a  policy  of  insurance  had  been  depo- 
sited as  security  for  a  debt ;  but  the  creditor  omitted  to 
give  noticfe  to  the  insurance-company,  before  the  com- 
mission of  an  act  of  bankruptcy  by  the  depositor,  the 
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effisct  of  which  was^  to  leave  the  policy  in  the  situation  of       1853. 

goods  in  the  apparent  ownership  of  the  bankrupt :  but,       qsaham 

the  creditor  having  given  notice  before  the  issuing  of  the  ^' 

fiat,  and  having  no  knowledge  that  an  act  of  bankruptcy 

had  been  committed,  the  Lord  Chancellor  thought  the 

transaction  protected  by  the  2  &  8  Vict.  c.  29.     Besides 

that  case,  there  is  the  opinion  of  Tindal,  C.  J.,  in  the 

case  of  Pariente  v.  Pennett,  2  M.  &  Bob.  517.    It  is  true 

that  an  opinion  expressed  at  nisi  prius  is  not  entitled  to 

the  same  weight  as  if  expressed  after  solemn  argument ; 

but  the  opinion  is  one  which  does  not  require  authority 

to  support  it.     Upon  the  true  construction  of  the  act, 

and  according  to  strict  justice,  this  transaction  ought  to 

be  protected.''    In  both  those  cases, — In  re  Styan,  and 

Young  V.  Hope, — something  might  be  necessary  to  be 

done  to  complete  the  transaction.     Here,  there  was 

nothing  to  be  done.     The  whole  judgment  of  Lord 

Lyndhurst  proceeds  upon  the  notice  being  a  part  of  the 

transaction.     How  can  this  be  said  to  be  a  ''  dealing  or 

transaction ''  with  the  bankrupt,  when  it  ia  not  shewn 

tliat  the  bankrupt  had  anything  whatever  to  do  with  it? 

^fo  act  of  the  bankrupt  was  necessary  to  complete  the 

'^transaction,  as  was  the  case  in  Young  v.  Hope.    The 

^^ealing  or  transaction  which  was  intended  to  be  protected, 

"^vas  one  that  was  bon&  fide  made  and  entered  into  with 

^lie  bankrupt.    What  does  bon&  fide  mean?     Does  it 

^^3iean,  that  it  shall  not  be  done  in  contemplation  of 

^^Dankruptcy  ?    If  so,  then  the  replication  may  be  prayed 

aid. 

Then,  the  order  of  the  court  of  bankruptcy  is  conclu«  Order  oonda- 

dve,  unless  appealed  against.    In  Healop  v.  Baker,  6  ^^^ 

iSxch.  740,  the  court  of  Exchequer  held  that  the  assignees 

liad  no  power  to  sell  without  an  order;  and  Parke,  B., 

^n^ests  a  doubt  whether  the  order,  when  made,  is  not 

^final  and  conclusive,  where  the  claimant  of  the  goods 

does  not  petition  under  the  12th  section  of  the  12  &  18 
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1858.  Vict.  c.  106.  The  decision  in  Heslop  v.  Baker  has  been 
Gkahaji  assented  to  by  all  the  courts.  Under  the  earlier  bank- 
,**•  rupt  acts,  the  comnussioners  distributed  the  estate  erf  the 

bankrupt.  In  the  course  of  time,  assignees  were  appointed 
who  received  their  powers  from  the  commissioners.  The 
present  statute  makes  many  important  alterations  in  the 
law.  The  constitution  of  the  court  of  bankruptcy  is 
provided  for  by  s.  6.  By  s.  12,  its  primary  jurisdiction 
is  defined,  and  an  appeal  given  to  one  of  the  Vice-Chan- 
cellors. Section  14  provides  for  the  manner  of  hearing 
appeals :  s.  15  enables  the  Vice-Chancellor  to  direct  an 
issue :  and  s.  16  gives  an  appeal  from  the  Vice-ChanoeU 
lor  to  the  Lord  Chancellor,  and  (by  s.  17)  thence  to  the 
House  of  Lords.  A  court,  therefore,  is  thus  created, 
having  every  check  and  guard  that  can  be  given.  Sec- 
tion 126  gives  the  court  power  to  order  the  sale  of  goods 
which  may  be  in  the  possession,  order,  or  disposition 
of  the  bankrupt  at  the  time  of  his  bankruptcy,  with  the 
consent  and  permission  of  the  true  owner.  The  court 
iB  to  hear  and  decide  the  matter :  their  order  therefore  is 
necessarily  conclusive.  It  has  been  held,  that  the  order 
must  be  specific;  a  mere  general  order  will  not  do: 
Qmrtermaine  v.  Bittleston,  ante.  Vol.  XIII,  p.  188. 
Whether  it  may  be  made  ex  parte  or  not,  as  was  sup- 
posed in  Ex  parte  Barlow ,  in  re  Mary  gold,  2  De.  O. 
M^.  &;  G.  921,  it  is  not  necessary  to  consider.  In 
Briitain  v.  Kinnaird,  4  J.  B.  Moore,  50,  1  Brod.  &  B. 
432,  Oow^s  N.  P.  C.  164,  it  was  hdd,  in  an  action 
of  trespass  against  two  justices,  for  seizing  and  drain- 
ing a  decked  and  registered  vessel  on  the  river  Thames, 
having  gunpowder  on  board,  under  the  bum-boat  act,  2 
O.  3,  c.  28,  that  the  owner  could  not  give  evidence  to 
shew  that  she  was  not  a  boat  within  the  meaning  of  that 
statute, — ^the  conviction  being  conclusive.  So,  in  Hke 
Queen  v.  BoUon,  1  Q.  B.  66,  4  P.  &  D.  679,  it  was  held, 
that^  when  a  conviction  or  order  of  justices  is  returned 


MICHAELMAS   TERM^    17  TICTORIA.  149 

to  the  Queen's  Bench,  and  the  proceedings  are  regular       1858. 

in  form  and  in  practice^  and  the  case  one  over  which  the      oraham 

JQstioes  had  jurisdiction,  the  court  will  not  hear  affi-  «• 

dints  impeaching  their  decision  on  the  facts,  nor,  if 

thej  return  the  evidence,  will  it  review  their  judgment 

theieapon.    And  in  Mould  v.  WilUams,  5  Q.  B.  469,  1 

Day.  &;  M.  631,  under  the  highway-act,  5  &  6  W.  4,  c. 

50, 8.  73,  whereby,  if  any  timber,  &x;.,  is  laid  upon  the 

Highway  so  as  to  be  a  nuisance,  and  is  not,  after  notice, 

lemoTed,  the  surveyor,  by  order  in  writing  from  one 

joatioey  may  remove  the  same, — a  justice,  on  iuforma- 

tion,  sommons,  and  hearing,  made  an  order  in  writing 

&r  the  removal  of  the  plaintiff's  timber,  recited  in  such 

order  to  be  laid  upon  a  highway,  and  the  timber  was 

accordingly  removed ;  in  an  action  of  trespass  against 

the  magistrate,  it  was  held  that  the  plaintiff  could  not 

give  eridence,  in  contradiction  to  the  order,  that  the 

locaa  in  quo  was  not  a  highway.    In  Fearon  v.  NorvaU, 

5  D.  &  L.  439,  it  was  held  by  Erie,  J.,  that  the  judge 

of  a  county-court  haa  jurisdiction  to  inquire  whether  a 

teoancy  was  determined  by  a  legal  notice  to  quit,  and 

that  his  decision  on  that  fact  is  conclusive,  and  cannot 

^  questioned  on  a  motion  for  a  prohibition.     The  same 

diBtinction  runs  through  all  the  cases.     Wherever  an  act 

JB  done  under  the  authority  of  an  act  of  parliament,  it  is 

conclusive,  provided  the  judge  or  the  magistrate  doing  it 

18  acting  within  the  scope  of  his  j  urisdiction,     [  Williams, 

'•    Those  cases  were  all  considered  in  Thompson  v. 

AjfAflw,  14  QL  B.  710.]     Mr.  Commissioner  Holroyd, 

•  

in  a  case  of  In  re  Plimmer,  Ex  parte  Speller,  in  an 
daborate  opinion, — in  which  all  the  other  commissioners 
•fe  understood  to  have  concurred, —  held  the  order 
to  be  final. 

^nUet,  contrii.     The  first  question  is,  whether  the 
^c  owner  of  goods  which  have  been  allowed  to  remain 
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1853.        in  the  apparent  ownership  of  the  trader^  who  takes  them 
GSA.HAK      out  of  the  trader's  hands^  after  an  act  of  bankruptcy  of 
Fn^B         which  he  has  no  notice^  but  before  the  issuing  of  a  fiat, 
or  the  filing  of  a  petition^  can  be  compelled  to  account 
to  the  assignees  for  the  proceeds^ — secondly,  whether  the 
circumstance  of  the  true  owner's  contemplating  that  the 
trader  is  about  to  become  bankrupt,  will  at  all  vary  his 
position.     The  case  turns  upon  the  construction  to  be 
put  upon  the  125th  and  133rd  sections  of  the  12  &  18 
Vict.  c.  106.    The  125th  section  is  substantially  the 
same  as  the  72nd  section  of  the  6  G.  4,  c.  16,  and  the 
188rd  section  comes  in  place  of  the  2  &  8  Vict,  c  29,  a. 
1.     The  claim  of  the  assignees  rests  upon  the  125th 
section,  which,  standing  alone,  would  no  doubt  entitle 
them  to  recover.     But  the  defendant  submits  that  that 
section  is  controlled  by  the  183rd,  which   expressly 
legalises  all  contracts,  dealings,  or  transactions  by  or 
with  the  bankrupt  before  the  date  of  the  fiat,  or  the 
filing  of  the  petition,  provided  the  party  so  dealing  with 
him  has  no  notice  of  any  prior  act  of  bankruptcy. 
Taking  the  125th  and  133rd  sections  together,   they 
amount  to  this, — ^that,  if  any  person  shall  allow  a  trader 
to  have  goods  in  his  possession,  order,  or  disposition^ 
and  the  trader  commits  an  act  of  bankruptcy,  of  which 
the  owner  of  the  goods  has  notice,  and  the  latter  after- 
wards takes  them  out  of  the  hands  of  the  trader,  they 
may  be  seized  and  sold  under  the  order  of  the  commis- 
sioner.    That  will  make  the  whole  consistent  and  intel- 
ligible.   The  ailment  on  the  other  side  assumes  that 
the  owner  of  the  goods  who  permits  them  to  remain  in 
the  possession  of  the  trader,  thereby  commits  an  ofienoe, 
and  that  the  removing  of  them  firom  the  possession  of 
the  trader  because  he  fears  that  a  bankruptcy  is  impend- 
ing,  is  likewise  an  offence.     There  is  no  foundation 
whatever  for  either  assumption.    It  is,  however,  now 
too  late  to  discuss  this  matter,  seeing  that  there  are 
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already  three  distinct  and  unanswerable  decisions  upon        1858. 
it.    In  the  case  of /n  re  Siyan,  2  M.  T).  &  D.  G.  219,  it      qj^^^^ 
was  held,  that  the  giving  of  notice  to  the  insurance      ^^^ 
office,  of  the  deposit  of  the  policy,  was  a  ^'  transaction '' 
within  the  protection  of  the  2  &  3  Yict.  c.  29,  a  pro- 
vision corresponding  with  the  138rd  section  of  the  12  Ic 
18  Yict.  c.  106.    That  case  was  followed  by  Pariente  v. 
PernieU,  2  M.  &  Rob.  517,  and  by  Young  v.  HopCy  2  Exch. 
105;  and  also  by  a  case  oiLackington  v.  JS^//,  8  Scott, 
N.  R.  275,  7  M.  &  G.  538.     IMauUt,  J.    It  seems  to 
me  that  the  matter  is  very  soundly  reasoned  by  Lord 
Lyndhurst  in  the  case  of  In  re  8tyan.'\ 

2.  Then,  it  is  said  that  the  order  of  the  court  of  bank-  Order  not  ooo- 
ruptcy  is  final  and  conclusive,  unless  appealed  from,     ™^ 
under  the  12  &  18  Yict  c.  106,  s.  12.     That  is  assuming 
the  order  of  the  commissioner  to  be  tantamount  to  a 
Jfndgment.    The  only  authority  in  support  of  this  argu- 
uent, — except  the  slight  remark  thrown  out  by  Parke,  B., 
in  Heslop  v.  Baker ^  6  Exch.  740, — ^is,  the  opinion  of  Mr. 
Oommissioner  Holroyd,  in  a  case  of  In  re  PUmmer.  Op- 
jK)6ed  to  these  are  the  judgments  of  the  Lords  Justices  in 
JExparie  Barlow,  2  De  G.M'N.  &  G.  921,  and  of  this  court 
»i  Quartermaine  v.  Biiilesion,  ante,  Yol.  XIII, p.  138;  the 
:fformer  being  a  judgment  of  a  court  having  power  to  re- 
verse the  judgment  upon  which  so  much  reliance  is  placed 
^m  the  other  side.     Independently,  however,  of  autho- 
nty,  it  is  obvious,  upon  comparing  the  125th  with  the 
126th  and  subsequent  sections,   the  order  under  the 
:former  sections  was   not  intended  to  be   conclusive. 
"Where  it  is  so  intended,  it  is  in  distinct  terms  made  so. 

Bovitt,  in  reply.    Tracing  the  history  of  the  protec-      Beply. 
tion  clauses  in  the  several  bankrupt  acts,  it  is  obvious 
that  the  188rd  section  of  the  12  &  18  Yict.  c.  106,  has 
no  af^Ucation  whatever  to  reputed-ownership:  they  were 
always  aimed  at  protecting  dealings  between  trader  and 


152  IN   THE    COMMON    PLEAS^ 

^858.  trader  after  the  commission  of  a  secret  act  of  bankraptojr, 
G&AHAM  [Matde,  J.  You  say  that  Lord  Lyndhursfs  judgment 
FirsBBs.  in  Re  Sty  an  was  wrong?]  The  decision  is  not  satis&c- 
tory.  [Jenns,  C.  J.  What  do  you  say  to  Ymmg  v. 
Hope  ^]  It  proceeded  mainly  upon  In  re  Sty  an.  If  the 
true  owner  is  to  lose  his  property  because  he  has  allowed 
the  bankrupt  to  appear  before  the  world  as  the  owner, 
and  so  given  rise  to  a  fictitious  credit^  what  can  notice  of 
the  act  of  bankruptcy  have  to  do  with  it?  [Maule,  J. 
The  doctrine  of  relation  is  no  more  than  this,— the  as- 
signees  are  entitled  to  claim  all  goods  in  the  possession 
of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy. 
That  right  is  extended  to  goods  of  third  persons  which 
are  allowed  to  be  in  the  possession,  order,  or  disposition 
of  the  trader  at  the  time  he  becomes  bankrupt.  Bat 
still  the  doctrine  of  relation  is  required  to  bring  it  bade 
to  the  time  of  the  accruing  of  the  title  of  the  assignees.] 
The  relation  is  inherent.  Here  is  a  positive  enactmait, 
that^  under  certain  circumstances,  the  true  owner  shall 
.  lose  his  goods.  [Metule,  J.  No.  The  statute  says  the 
assignees  may  take  them  if  they  are  in  the  possession, 
order,  or  disposition  of  the  bankrupt  as  owner,  at  the 
time  of  the  bankruptcy,  with  the  consent  of  the  true 
owner.  Without  the  doctrine  of  relation,  you  cannot 
help  yourself.  Belation  means^  treating  a  thing  as  hap- 
pening at  some  preceding  time.  The  assignees  are  em* 
powered  to  deal  with  goods  in  possession  of  the  bank« 
rupt  at  the  time  of  the  act  of  bankruptcy,  as  his  goods.] 
The  doctrine  of  relation  only  applies  to  goods  in  the  pos* 
session  of  the  bankrupt  at  the  time  of  the  act  of  bank- 
ruptcy. The  bankrupt  has  no  existence  for  the  purpose 
of  disposing  of  his  property,  after  he  has  committed  an 
act  of  bankruptcy.  The  21  Jac.  1,  c.  19,  is  the  first  act 
which  introduces  the  doctrine  of  reputed-ownership: 
and  in  that  same  statute  is  the  &xt  protection  daiiae. 
The  next  act,  19  0. 2,  c.  82,  protects /^aymefi/^  made  in 
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the  (Hrdmary  coarBe  of  business,  and  in  the  absence  of  1^63. 
Qotioeof  the  act  of  bankruptcy.  Then  comes  the  46  G.  8,  Qraram. 
c.  135y  s.  1,  which  validates  conveyance,  payments,  and  fitiibib. 
all  contracts  and  other  dealings  and  transactions  by  and 
with  the  bankrupt,  bon&  fide  made  more  than  two  calen- 
dar months  before  the  date  of  the  commission,  without 
notice.  Here,  there  was  no  transaction  to  be  completed. 
There  was  nothing  to  be  done  by  the  bankrupt.  It  was 
the  mere  act  of  the  defendant  in  taking  away  the  goods. 
[ifoKfe,  J.  The  bankrupt  allowed  them  to  be  taken 
tway .  The  true  owner  had  the  right  to  take  them 
i^way.  It  was  clearly  a  '' transaction ''  with  the  bank- 
rapt  Suppose  the  bankrupt  had  sold  a  horse  after  a 
secret  act  t>f  bankruptcy,  and  the  buyer  came  and  took 
it  away, — ^would  that  not  be  a  transaction  ?  This  is  just 
ai  much  so.]  The  effect  of  holding  this  to  be  a  pro- 
tected transaction  will  be,  to  overrule  all  the  decisions  as 
to  reputed-ownership.  2.  As  to  the  conclusiveness  of 
Ae  order.  It  is  an  order  of  a  court  having  as  high 
powers  as  any  court  in  Westminster-Hall.  There  is 
luithiQg  strange  or  unconstitutional  in  trusting  to  such  a 
court  the  highest  possible  jurisdiction,  or  in  making  its 
decrees  final  unless  appealed  against  within  a  given  time. 
[Maule,  J.  Are  they  to  make  an  order  clothing  the 
*««ignees  with  power  to  seize  the  property  of  third  per- 
sons, without  those  persons  having  an  opportunity  to  be 
keard?]  They  are  to  inquire  into  the  circumstances: 
rf 80, they  have  authority  to  determine;  and  their  de- 
t^nnination,  unappealed  from,  must  necessarily  be  final. 
That  dearly  was  the  opinion  of  Parke,  B.,  in  Young  v. 
Bope,  [WiUiams,  J.  Suppose  the  party  summoned 
^re  the  conmiissioner  does  not  appear,  or,  appearing, 
^ya  nothing,  and  the  order  is  made,  and  it  afterwards 
tons  out  that  the  goods  are  the  property  of  a  third  per- 
^>-*would  the  order  in  that  case  be  conclusive  against 
^  real  owner?]     It  is  conceived  the  order  would  be 
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1858.        condusiye  only  against  the  parties  to  the  prooeeding: 

Qjj^^^      see  Bonaker  v.  Evans,  16  Q.  B.  162.    The  126th  section 

V.  was  aimed  at  fraudulent  settlements  made  in  fityoor  of 

FUBBXB. 

the  bankrupt's  wife  and  children.  That  daose  was 
copied  from  the  provisions  of  former  bankrupt  acts,  and 
certainly  was  not  meant  to  have  the  effect  of  controlling 
the  125th  section. 


Jbrvis^  C.  J.  I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment.  The  case  has  been  ai^ed  by  Mr. 
BoviU  with  considerable  ability :  but,  if  the  object  was 
to  review  the  decisions  which  have  taken  place  upon 
this  subject^  the  plaintiffs  have  adopted  an  imfortunate 
course ;  because^  although  it  does  not  seem  tobb  thepnus 
tice  of  the  commissioners  in  bankruptcy  to  defer  to  the 
decisions  of  the  Lords  Justices^  it  is  the  habit  of  this  court; 
to  defer  to  the  decisions  of  courts  of  co-ordinate^  as  well 
as  of  appellate  jurisdiction.  Upon  both  the  points  whidi 
have  been  presented  to  us^  we  are^  as  it  seems  to  me, 
precluded  by  authority  from  entering  into  a  discussion* 
Fint  point       The  first  question, — which  arises  upon  the  combined 

construction  of  the  12Sth  and  128rd  sections  of  the  12 
&  18  Yict.  c.  106^  is,  whether  the  assignees  are  entitled, 
as  against  the  true  owner^  to  seize  under  the  order  of  a 
commissioner  goods  which  were  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  after  a  secret  act  of 
bankruptcy,  but  which  had  been  taken  out  of  his  pos- 
session by  the  owner  before  the  date  of  the  fiat,  or  the 
filing  of  the  p^tition^  and  without  notice  of  the  act  of 
bankruptcy.  That  point  has  been  clearly  determined  by 
three  express  decisions^ — ^by  the  case  o{  Ex  parte  Smiih, 
In  re  Styan,  2  M.  D.  8e  De  G.  218,  219,  followed  by  the 
rating  of  the  Lord  Chief  Justice  of  this  court  in  Parienie 
V.  Pennett,  2  M.  &  Rob.  517;  and,  if  it  be  said  (thou^ 
I  by  no  means  agree)  that  the  decision  of  Lord  Lynd- 
hurst  in  the  former  case  proceeded  upon  a  nusappie- 
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henaon^  there  is  the  case  of  Young  v.  Hope,  2  Exch.  1853. 
105,  a  dedsion  of  the  oottrt  of  Exchequer  isrhich  pro-  qiiaham 
feflied  to  be  wholly  unfettered  by  the  authority  of  In  re  ** 

Siyan,  These  cases  shew  that  what  took  place  with 
lesged  to  the  goods  in  question  was  a  '^  dealing  or  tran- 
saction'' with  the  bankrupt  within  the  meaning  of  the 
138rd  section.  And  it  is  fair  and  just  that  it  should  be 
80.  I  think  it  is  a  mistake  to  suppose  that  the  doctrine 
of  relation  is  not  applicable  to  the  subject.  It  is  enough^ 
lK)we?er,  to  say  that  the  matter  is  decided  by  the  cases 
to  which  I  have  referred.  The  second  question,  whether  Second  point, 
the  Older  of  the  commissioner  is  final  and  conclusive^ 
isTirtually  decided  by  the  case  of  Ex  parte  Barlow,  2  De 
0.  M<N.  &  0. 921,  where  the  Lords  Justices  held,  that 
the  application  for  an  order  under  s.  125,  may  be  made  ex 
pvte;  for,  if  it  may  be  obtained  upon  an  ex  parte  appli- 
catbn,  it  cannot  be  final  and  binding  upon  those  who 
could  have  no  opportunity  of  being  heard  against  it.  The 
decinon  in  Ex  parte  Barlow  was  adopted  by  this  court 
in  Quartemurine  v.  Bittleston,  antg.  Vol.  XIII,  p.  133. 
And,  although  a  learned  commissioner  has  thought  fit  to 
^narrd  with  the  decision  in  Ex  parte  Barlow,  I  do  not 
think  his  objections  ought  to  prevail.  I  think  this  point 
^  is  concluded  by  authority :  and  I  have  no  hesitation 

• 

ni  saying  that  I  am  quite  satisfied  with  the  decisions. 

Kaule,  J.  I  am  of  the  same  opinion.  It  seems  to  First  point, 
me  that  these  goods,  not  being  in  the  possession,  order, 
^  disposition  of  the  bankrupt  at  the  time  of  the  filing 
tf  the  petition,  and  the  true  owner  not  having  notice  of 
^7  act  of  bankruptcy,  they  are  remitted  to  the  situation 
^  would  have  been  in  before  the  act,  if  they  had 
ceased  to  be  in  the  posssession  of  the  bankrupt  before  an 
*ct  of  bankruptcy.  It  was  thought,  and  justly  thought, 
^  be  hard  against  the  true  owner  of  goods,  where  he 
W  bodl  fide  allowed  the  trader  to  have  the  possession, 
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1853.        order,  or  disposition  of  them,  that  they  should  be  taken 
Qjj^j^       away  from  him,  and  disposed  of  for  the  benefit  of  the 
V-  creditors^  merely  because  he  had  not  been  churlishly 

stnct  in  not  allowing  anybody  to  nse  the  goods  but  him- 
self. It  was  the  intention  of  the  l^pslatnre  by  this 
statute  to  relieye  such  a  person,  and  to  place  him  in  as 
good  a  position  where  he  got  back  his  goods  bef(»e 
notice  of  an  act  of  bankruptcy,  as  if  he  got  them  back 
before  the  commission  of  an  act  of  bankruptcy.  When 
he  got  his  goods  back,  they  were  taken  to  have  been  got 
back  before  an  act  of  bankruptcy,  if  got  badk  without 
notice  of  an  act  of  bankruptcy.  The  words  of  the  133rd 
section, — ''all  contracts,  dealings,  and  transactions  by 
and  with  any  bankrupt  really  and  bon&  fide  made  and 
entered  into  before  the  date  of  the  fiat  or  the  filing  of 
such  petition,'^ — are  sufficient  for  this  purpose.  It  if  a 
''  transaction''  between  the  bankrupt  and  the  true  owner 
of  the  goods,  when  the  latter  resumes  the  possession  of 
them.  This  construction  of  the  act  makes  the  law 
simple  and  dear,  and  in  conformity  with  the  rule  as  to 
all  other  transactions.  I  therefore  think  that  the  goods 
in  question  were  goods  which  the  true  owner  might  with 
Second  point,     propriety  take  away.    As  to  the  other  point, — I  have 

listened  attentively  to  the  judgment  or  opinion  of  Mr. 
Commissioner  Holroyd ;  and  I  must  confess  that  I  can- 
not assent  to  it.  If  I  had  so  decided,  I  should  have 
thought  it  necessary  to  go  on  and  shew  how  the  assignees 
were  to  proceed  before  the  commissioner,  so  as  to  make 
the  order  for  sale  final  and  binding  upon  aQ  parties. 
The  learned  commissioner  says  that  the  application  can- 
not be  ex  parte,  without  giving  some  one  ano[q^rtunity 
of  appearing.  Does  that  mean  all  persons  ?  One  would 
think  there  must  have  been  some  provision  in  the  act 
for  notice,  if  the  order  was  intended  to  be  final.  For- 
merly, if  goods  were  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  they  might  be 
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dealt  witli  as  any  other  goods  of  the  bankrapt.    Now^  if       1858. 
the  assignees  wish  to  sell  goods  so  circamstanced,  they       Qrakam. 
have  the  same  power  as  they  had  before,  only  their  dis-       fubbkb. 
cretion  is  to  be  guided  by  the  court  or  the  commissioner. 
It  may  be,  that,  if  the  assignees  cannot  find  out  what  or 
where  the  goods  are,  the  commissioner  might  be  autho- 
rised to  make  ageneral  order  to  sell  all  the  goods  in  such 
a  place,  or  all  the  goods  in  the  hands  of  the  bankrupt : 
but,  where  it  is  known  whose  and  what  the  goods  are, 
the  order  ought  to  specify  them.    I  think  that  is  the 
sort  of  thing  that  was  intended.     I  think  it  would  be  a 
strange  thing,  and  a  monstrous  hardship,  if,  when  from 
the  time  of  the  statute  of  James  downwards  there  had 
existed  no  such  right  of  depriving  a  man  of  his  goods, 
without  giving  him  an  opportunity  of  being  heard,  they 
should  be  finally  lost  to  him,  by  means  of  an  affidavit 
made  behind  his  back,  alleging  the  goods  to  have  been 
with  his  consent  and  permission  in  the  possession,  order, 
or  disposition  of  the  bankrupt  at  the  time  of  the  fiat  or 
petition.    That  would  be  depriving  him  of  his  trial  by 
jury,  without  giving  him  an  equivalent  for  it.      The 
legislature  does  not  divest  persons  of  their  rights  without 
express  words.     The  object  of  the  statute,  was,  not  to 
deprive  the  true  owner  of  anything  he  had  before,  but  to 
extend  his  protection.     Formerly,  the  assignees  might 
take  and  dispose  at  their  discretion  of  all  goods  found  in 
the  possession  and  apparent  ownership  of  the  bankrupt. 
Now,  their  discretion  is  controlled  by  the  court  of  bank- 
mptcy .    That  court  has  power  to  inquire  whether  or  not 
it  is  fit  and  proper  that  the  assignees  should  be  ordered 
to  sell.     That  question  they  inquire  into,  and  that  ques- 
tion they  decide  finally,   subject  to  appeal:   but  the 
statute  does  not  mean  that  the  judgment  of  the  court  of 
bankruptcy,  or  the  commissioner,  shall  be  final  and  con- 
dosive  against  all  persons,  whether  they  have  had  an 
opportunity  to  be  heard  or  not.     This,  I  think,  com- 
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1 858.       pletely  effectuates  the  intention  of  the  statate.    It  would 

GiuHA.      ^  »  8™^«'  "»^  "«*  ^^'y  «ti»fi«tory  evasion  of  the 
V-  right  of  penonsy — and  of  persons  who  may  not  even 

have  known  that  the  individnal  they  have  been  dealing 
with  was  a  trader^ — to  hold  that  the  commisioner 
can  authorise  the  assignees  to  deprive  a  man  of  his 
goods  by  a  procedure  not  pointed  out  by  the  aist  of 
parliament,  but  to  be  devised  by  the  commissionen 
according  to  their  own  discretion.  It  is  not  at  all  likely 
that  the  legislature  could  have  intended  anything  of  the 
sort. 

It  seems  to  me,  therefore,  as  well  upon  the  language 
of  the  statute,  as  upon  the  authority  oi  Ex  parte  Smiih, 
In  re  Siyan,  2  M.  D.  &  De  O.  213,  219,  Pariente  r. 
Petmett,  2  M.  &  Bob.  617,  and  Yowiff  v.  Hope,  2  Ezch. 
105,  that  the  defendant  is  entitled  to  judgmait. 

FSnt  point.  WiLLiAMs,  J.    I  am  of  the  same  opinion.    Upon  the 

first  question,  the  case  of  Young  v.  Hope  is  exactly  in 
point.  By  that  decision  I  think  we  ought  to  hold  our- 
selves bound,  even  if  we  were  dissatisfied  with  it.  But 
I  must  confiess  that  I  for  one  see  no  reason  whatever 
for  dissenting  from  the  doctrine  there  laid  down.    As  to 

Beoond  point     the  second  point,  I  think  we  are  bound  to  defer  to  the 

opinion  expressed  by  the  Lords  Justices  in  Ex  parte 
Barlow,  unless  we  see  some  very  dear  reason  to  the  oon^ 
trary.  But,  notwithstanding  the  opinicm  of  Mr.  Com* 
missioner  Holroyd,  I  think  that  case  was  well  decided. 
Considering 'the  inconvenience  that  would  result  fitim 
the  rule  propounded  in  that  opinion, — making  the  order 
conclusive  as  against  the  parties  summoned,  inconclusive 
as  to  others,  without  at  all  defining  the  persons  who  am 
to  be  summoned, — I  cannot  at  all  assent  to  it. 

Taltovkd,  J.  I  also  think  that  both  these  questions 
are  concluded  by  authority.    Not  only  do  I  defer  to  the 
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authority  of  the  cases  referred  to,  but  I  follow  them  most        1853. 
<^beerialljr  because  I  beUeve  them  to  be  well  founded. 


GlUHAK 
V, 

Judgment  for  the  defendant.  Fubbeb. 


rrhe  following  is  a  copy  of  the  opinion  of  Mr.  Com- 
n^xsBioner  Holroyd,  referred  to  in  the  foregoing  case : — 

In  re  Plimmer,  Es^  parte  Speller,  July  27,  1858. 

!lMr.  Commissioner  Holroyd.     This  was  a  petition  {^Re  PUmmcr,'] 

uzxder  the  125th  section  of  the  Bankrupt  Law  Consoli^ 

dci^^ion  Act,  12  &  18  Yiot.  c.  106,  for  an  order  to  sell  a 

posiion  of  certain  stock  standing  in  the  name  of  a 

trustee,  and  which  portion  of  stock,  it  was  said,  the 

bttkUkrapt,  at  the  time  he  became  bankrupt,  had,  by  the 

coxaaent  and  permission  of  the  true  owner  thereof,  in  his 

(Mxler  and  disposition  as  reputed  owner.     The  facts  upon 

wHich  the  order  is  prayed,  are  fiilly  set  forth  in  the 

petition.    But,  before  I  enter  upon  the  merits  of  the 

petition,  I  will  make  a  few  observations  on  the  mode  of 

Proceeding  under  the  125th  section,  and  on  the  effect  of 

^Ke  order  thereupon. 

The  intention  of  the  legislature,  as  disclosed  by  the 
Preamble  of  the  Bankrupt  Law  Consolidation  Act,  was, 
^>  amend  as  well  as  to  consolidate  the  laws  relating  to 
Unkraptcy:   and    the  act   contains  some  enactments 
whidi  are  entirely  new,  and  some  which  are  pew  in  part, 
vhiie  others  are  merely  re-enacted.     Now,  although  an 
act  of  parliament  may  be  construed  with  reference  to 
the  prc?ious  state  of  the  law,  and  any  re-enactments  may 
be  understood  in  the  same  sense  as  they  were  before 
(aidess,  indeed,  the  context  require  a  different  interpre- 
tation), the  general  rule  is,  that,  when  an  act  of  parlia- 
ment is  repealed,  it  must  be  considered  (except  as  to 
transactions  past  and  closed)  as  if  it  had  never  existed ; 

m2 
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1853.        and  we  must  not  destroy  that  by  indulging  in  con- 

Gbaham      jeetures  as  to  the  intention  of  the  legislature :  Per  Lord 

PuBBEB.      Tenterden,  in  Surtees  v.  Ellison,  9  B.  &  C.  750,  4  M.  & 

IRa  Plimmer,']  ^-  586 :  and  see  Kay  v.  Goodwin,  6  Bingh.  576,  582,  4 

M.  &  P.  841,  Barrow  y.  Amaud,  8  Q.  B.  603,  606, 
Steavemon  v..  Oliver,  8  M.  &  W.  234,  241,  and  Simpson 
V.  Ready,  11  M.  &  W.  346.     Moreover,  as  the  legis- 
lature, when  it  passed  the  Bankrupt  Law  Consolidation 
Act,  must  be  taken  to  have  had  in  its  mind  the  very  acts 
it  was  repealing,  it  should  be  concluded  that  any  re- 
enactments  in  altered  phraseology  were  made  by  design : 
Per  Lord  Tenterden,  in  The  King  v.  The  Inhabitants  of 
Great  Bentley,  10  B.  &  C.  520,  526,  5  M.  &  R.  559 : 
and,  considering  the  entire  repeal  of  the  old  law  of  bank- 
ruptcy, and  the  important  alterations  by  the  new  act, 
both  in  the  law  and  the  jurisdiction  for  its  administra- 
tion, I  think  it  may  be  said^  with  reference  to  the  Bank- 
rupt Law  Consolidation  Act,  as  Lord  Tenterden^  in  Sur- 
tees y.  Ellison,  said  of  the  former  bankrupt  act,  6  G.  4, 
c.  16, — '^  We  are,  therefore,  to  look  at  the  statute  as  if 
it  were  the  first  that  had  ever  been  passed  on  the  subject 
of  bankruptcy.''    We  find,  then,  by  the  Bankrupt  Law 
Consolidation  Act,  that  the  former  bankrupt  act^  6  G.  4, 
c.  16,  is  thereby  absolutely  repealed,  except  so  far  as  it 
repealed  any  former  act ;  that  the  5  &  6  Vict.  c.  122, 
*'  An  act  for  the  amendment  of  the  law  of  bankruptcy,"  is 
also  wholly  repealed,  with  the  like  exception,  and  except 
as  to  the  appointment  and  salaries  of  commissioners  and 
other  officers  *,  that  the  court  of  bankruptcy,  which  had 
been  established  under  a  previous  act,  1  &  2  W.  4,  c 
56,  is  continued  as  a  court  of  law  and  equity  for  the 
purposes  of  the  new  act ;  and  that  it  is  a  court  of  record, 
and  is  put  on  the  same  footing  in  powers,  rights,  in- 
cidents, and  privileges,  with  Her  Majesty's  courts  of  law 
and  judges  at  Westminster. 
With  respect  to  the  general  jurisdiction  of  the  court. 
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—it  is  (s.  12)^  in  the  exercise  of  its  primary  jurisdiction^        1853. 
to  have  superintendence  and  control  in  all  matters  of      Gbahak 
bankraptcy^y  and  to  hear^  determine^  and  make  order  in  ** 

vaj  matter  of  bankruptcy  whatever,  so  far  as  the  as-  rj^^  pummer.^ 
agnees  are  concerned^  relating  to  the  disposition  of  the 
estate  of  the  bankrupt^  or  of  any  estate  taken  under  the 
bankraptcy^  and  claimed  by  the  assignees  for  the  benefit 
of  the  creditors^  or  relating  to  any  acts  done  or  sought 
to  be  done  by  the  assignees  in  their  character  of  as- 
signees^ by  virtue  or  under  colour  of  the  bankruptcy ;  and 
also  in  any  matter  of  bankruptcy^  as  between  the  as- 
Qgoees  and  any  creditor  or  other  person  appearing  and 
lubmitting  to  the  jurisdiction  of  the  court ;  and  also  in 
vaj  application  for  a  certificate  of  conformity^  and  in 
My  other  matter  (whether  in  bankruptcy  or  not)  where 
the  court  by  virtue  of  the  act  has  jurisdiction  over  the 
object  of  the  petition  or  application^  save  and  except 
M  may  be  by  the  act  otherwise  specially  provided,  and 
subject  in  all  cases  to  an  appeal  to  one  of  the  Yice- 
Chanoellors  (which  appeal^  however^  has  since  been  trans- 
ferred to  the  Lords  Justices) ;  and,  if  no  appeal  be  entered 
within  twenty-one  days  from  the  date  of  any  decision  or 
order  of  the  court,  and  be  thereafter  duly  prosecuted, 
^^ery  such  decision  or  order  shall  be  final.     Then  cer- 
toi  special  powers  are  given  to  the  court  with  respect 
^  proceedings  before,  and  as  to  the  adjudication  of 
iNUikniptcy,  and   for  securing  the  property  and  sur- 
lier of  the  bankrupt,  together  with  full  powers  of 
examination  for  obtaining  information  material  to  the 
fill!  disclosure  of  aU  the  dealings  of  the  bankrupt,  and  of 
deciding  on  all  proofs  and  claims  against  his  estate ;  and 
it  is  provided,  that,  when  a  person  has  been  adjudged  a 
bankrupt,  '^  all  his  personal  estate  and  effects  shall  vest 
in  the  assignees,  by  virtue  of  their  appointment."     Then, 
in  reference  to  the  consequences  of  the  adjudication  in 
certain  cases,  the  provision  in  question  follows,  with 
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1853.        others  of  like  import;  and  they  commence  with  the  im- 

qramam       portant  heading, — "  And  with  respect  to  the  power  of 

^'  the  court  over  certain  descriptions  of  property/' — and  it 

[Se  Piimmer.l  ^  *^^^  enacted  (s.  125),  "that,  if  any  bankrupt,  at  the 

time  he  becomes  bankrupt,  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  posses- 
sion, order,  or  disposition,  any  goods  or  chattels,  where- 
of he  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration,  or  disposition  as  owner,  the 
court  shall  have  power  to  order  the  same  to  be  sold  and 
disposed  of  for  the  benefit  of  the  creditors  under  the 
bankruptcy :''  and  a  proviso  is  engrafted  on  this  enact- 
ment, that  nothing  therein  contained  shall  invaUdate  or 
affect  mortgages  or  assignments  of  ships,  duly  regis- 
tered. By  the  two  following  sections,  a  like  power  is 
given  to  the  court, — by  the  126th,  over  lands  and  goods 
previously  transferred  by  the  bankrupt  (except  upon 
marriage,  or  for  valuable  consideration)  to  any  of  his 
children,  or  any  other  person,  when  he  was  insolvent, — 
and,  by  the  127th,  over  property  of  the  bankrupt  ex- 
tended by  a  fraudulent  extent :  by  the  126th  section, 
"  every  such  sale  shall  be  valid  against  the  bankrupt  and 
such  children  and  persons,  and  against  all  persons  claim- 
ing under  him  /'  and  the  127th  section  says  the  court 
may  examine  upon  oath  whether  the  debt  was  due  to 
the  pretended  debtor  or  accountant  upon  any  ccmtract 
originally  made  between  the  accountant  and  the  bank* 
rupt,  and,  if  such  contract  was  originally  made  with  any 
other  person  than  the  said  debtor  or  accountant,  the 
oourt  may  order  the  property  to  be  sold  for  the  benefit 
of  the  creditors  under  the  bankruptcy,  and  "  such  sale 
shall  be  valid  against  the  extent  and  all  persons  claiming 
under  it,  and  any  person  to  whom  the  property  shall 
be  sold  or  assigned  by  the  court,  shall  and  may  re- 
cover the  same  against  any  person  who  shall  detain  the 
same/'     Then,  by  section  266,  an  express  power  is  given 
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to  the  court  for  compdling  obedience  to  any  rule  or        1858. 
order  of  the  court  duly  made  by  the  court  for  enforcing       gbahak 
any  of  the  purposes  or  provisions  of  the  act.    And  I       ^' 
may  here  add,  that,  in  statutes,  incidents  are  always  rj^  pufumer,'] 
supplied  by  intendment :  whenever  a  power  is  given  by 
a  statute,  everything  necessary  to  the  making  of  it  ef- 
fectual is  given  by  implication. 

Now,  I  take  it  to  be  settled  by  the  decision  in  Heslap 
V.  Baker ^  6  Exch.  740, — ^which  was  acquiesced  in  by  the 
Lords  Justices  in  Ex  parte  Barlow ,  In  re  Marygold,  3 
De  G.  M^N.  &  G.  921,  and  by  the  court  of  Common 
Fleas  in  Quariermaine  v.  BUileston,  ant^,  YoL  XIII,  p. 
188, — that  it  is  the  bankrupt's  own  property  only  that 
passes  by  the  adjudication :  and  that,  in  the  case  of 
goods  and  chattels  in  his  reputed-ownership,  the  court 
of  bankruptcy  must  make  an  order  to  sell  and  dispose  of 
the  same,  in  order  to  vest  the  property  in  the  assignees 
or  some  other  person.  But,  in  consequence  of  a  recent 
decision,  and  doubts  which  have  been  entertained,  the 
question  arises, — bow  is  this  order  to  be  obtained?  Is 
it  to  be  granted  on  an  ex  parte  application,  and  behind 
the  back  of  the  party  who  is  to  be  affected  by  it  7  Look- 
ing at  the  provision  in  the  125  th  section  as  the  first 
enactment  ever  passed  respecting  reputed-ownership  (and 
in  the  form  in  which  it  now  stands  on  the  statute-book 
it  really  is  so),  I  think  it  would  be  deemed  a  hard  and 
unreasonable  construction,  if  it  were  held  that  the 
assignees  of  a  bankrupt  were  thareby  enabled,  on  a  prim& 
fade  case  of  reputed-ownership,  and  on  an  ex  parte  ap- 
plication, to  obtain  the  sanction  of  a  court  of  justice  to 
sdl  the  property  of  another  man ;  more  especially,  when 
it  is  considered  that  the  court  to  which  the  application 
is  required  to  be  made,  is  invested  by  express  words  with 
the  most  ample  powers  of  examination  and  inquiry,  and 
for  compelling  the  attendance  of  parties  and  witnesses, 
and  {or  enforcing  the  rules  and  orders  duly  made  by  the 
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1858.        court ;  and^  farther^  that  the  ooart  (s.  12)  is  to  hear,  de- 

Qnj^HAM       termine,  and  make  order,  not  only,  in  any  matter  of 

,^'  bankruptcy,  between  the  assignees  and  any  other  penon 

IsT^ZZr.^  appearing  and  aubmitting  to  the  jumdiction  of  the 

court,  but  also  in  any  other  matter  (whether  in  bank- 
ruptcy or  not)  where  the  court,  by  virtue  of  the  act,  has 
jurisdiction  over  the  subject  of  the  petition  or  application, 
except  as  may  be  by  the  act  otherwise  specially  pro* 
vided, — I  cannot  bring  my  mind  to  the  conclusion  that 
such  a  course  ought  to  be  followed,  unless  the  statute 
imperatively  requires  it. 

Now,  it  will  be  observed,  that,  by  the  127th  sec- 
tion, the  court  must  first  examine  on  oath  as  to  the  debt 
due  to  the  accountant  before  it  can  make  the  order,  and 
that,  in  the  126th  aud  127th  sections,  there  are  positive 
words  stating  against  what  persons  the  sale  shall  be  valid, 
whilst  the  proviso  to  the  125th  section  contains  negative 
words  stating  what  the  enactment  shall  not  invalidate. 
Then,  again,  the  127th  section  gives  a  right  of  action  to 
the  vendee  or  assignee  of  the  property,  against  any  per- 
son who  shall  detain  the  same.  Taking  all  these  danses 
together,  as  the  court  of  Exchequer  did  in  Heslop  v. 
Baker,  6  Exch.  740,  and  not  imputing  to  the  legislature 
inconsistent  intentions  upon  the  same  general  subject- 
matter,  viz.  "  tlie  power  of  the  court  over  certain  de- 
scriptions of  property,'^  but  considering  that  what  it  has 
dearly  said  in  one  section  is  the  best  evidence  of  what  it 
intended  to  say  in  the  others, — per  Coleridge,  J.,  in  The 
King  v.  The  Poor  Law  Commissioners,  6  Ad.  &  E.  1,  7, 
1  N.  &  P.  371, — especially  if  the  words  in  each  may 
fairly  bear  the  like  construction :  it  appears  to  me,  on 
the  best  consideration  which  I  can  give  the  125th  see- 
tion,  having  regard  also  to  the  12th  section,  and  con- 
struing the  words  of  the  statute  in  their  plain  and  ordi- 
nary import,  that,  whether  a  case  be  one  of  reputed- 
ownership  or  not,  is  a  fact  on  which  the  court  is  to 
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decide;   and  I  think  that  the  court  must  be  satisfied        1853. 
upon  this  fact  before  it  can  be  called  upon  to  make  the       Graham 
order.     But,  how  can  the  court  properly  inform  itself  of      fu/beb 
the  fact,  but  by  the  examination  of  witnesses,  and  by  [jj^  pummer,^ 
summoning  and  hearing  the  party  most  interested  in  the 
question,  viz.  the  true  owner  of  the  property  about  to  be 
dealt  with,  who  alone  may  have  the  means  of  giving  the 
requisite  information  ? 

There  are  no  words  in  the  act  of  parliament  pointing 
to  an  exclusion  of  the  true  owner  and  his  witnesses  from 
being  heard,  or  to  prevent  the  court  from  summoning 
either  him  or  them,  and  nothing,  I  think,  which  ex- 
pressly or  impliedly  gives  an  authority  to  act  without 
giving  the  party  interested  a  fair  opportunity  of  being 
heard. 

The  exercise  of  this  power,  then,  as  it  seems  to  me,  is 
a  judicial,  and  not  a  ministerial  duty ;  and,  if  judicial,  the 
court  cannot  make  the  order  without  determining  some 
point,  and  that  should,  I  think,  be,  upon  hearing  the 
parties.  In  the  case  of  Capel  v.  Childy  2  C.  &  J.  558,  2 
Tyrwh.  689, — which  was  recognised  and  referred  to  by 
Mr.  Baron  Parke,  in  delivering  the  judgment  of  the 
court  of  Exchequer  Chamber,  in  the  late  case  of  Bonaker 
V.  Evans,  16  Q.  B.  162,  171,  and  in  which  last  case  the 
principal  cases  are  cited, — Mr.  Baron  Bayley  says  he 
knows  of  no  case  in  which  you  are  to  have  a  judicial 
proceeding  by  which  a  man  is  to  be  deprived  of  any  part 
of  his  property  without  his  having  an  opportunity  of 
being  heard.  And,  in  Bonaker  v.  Evans,  Mr.  Baron 
Parke  says  that  case  {Capel  v.  Child)  was  a  very  strong 
one,  and  shews  how  firmly  the  court  adheres  to  the 
great  principle  of  justice,  that,  in  every  judicial  pro- 
ceeding, ''Qui  aliquid  statuerit  parte  inauditiL  alter& 
sequum  licet  statuerit,  non  sequum  fiierit/'  The  general 
principle  followed  in  this  and  other  cases,  is,  that,  before 
a  judicial  act  is  done,  by  which  a  party  is  to  be  afiected 


166  IN   THB   COMMON   PLEAS, 

1853.       in  his  person  or  property,  or  by  which  his  interest  is  to 

Gji^hj^i      be  in  some  way  affected,  both  sides  should  be  heard.    See 

V-  also  Painter  v.  The  Liverpool  Ga$  Company ,  8  Ad.  &  E. 

iRe  FUmn^J]  ^^>  6  N.  &  M.  736,  and  The  Queen  v.  Toinei  Union,  7 

Q.  B.  690,  698.  There  is  one  case,— /n  re  Hammer- 
smith Rent'Charge^  4  Exch.  87,— in  which  it  was  held 
by  three  judges  (Parke,  B.,  however,  dissenting),  that  an 
order  to  summon  a  jury  to  assess  the  arrears  of  rent- 
charge  apportioned  on  certain  lands  under  the  tithe-com- 
mutation act,  6  &  7  W.  4,  c.  76,  ss.  82,  85,  the  rent- 
charge  being  in  arrear,  and  no  sufficient  distress  on  the 
premises  liable  to  the  payment  thereof,  might  be  made 
on  an  ex  parte  application  to  the  judges.  But,  in  that 
case,  the  judges  who  so  held,  admitted  that  the  case  of 
Capel  V.  Child  was  to  some  extent,  in  principle  and 
authority,  against  the  order :  but  their  lordships  thought, 
that,  with  reference  to  the  object  of  the  act,  it  was  die 
only  construction  they  could  give  it,  and  that,  from  the 
protection  expressly  given  by  the  act  to  the  party  to  be 
affected  by  it,  no  injustice  could  be  done.  The  party  was 
entitled  by  the  act  to  have  a  certain  number  <^  days'  notice 
of  the  order,  and  with  liberty  to  apply  to  have  it  set  aside. 
Mr.  Baron  Alderson  said :  "  He  cannot  be  punished, 
without  an  opportunity  of  being  heard.''  But,  in  the 
case  of  alleged  reputed-ownership,  the  commissionear's 
order  under  the  statute  for  the  sale  of  the  property  far 
the  benefit  of  the  creditors  of  the  bankrupt,  if  it  be  made 
on  an  ex  parte  application,  not  only  affords  no  oppor- 
tunity to  the  true  owner  of  the  property  to  oome  in 
before  the  court  to  shew  cause  why  the  sale  should  not 
be  made,  but  the  true  owner  may  have  no  notice  of  the 
order ;  and  he  cannot  apply  to  set  it  aside,  nor  can  he 
prevent  the  sale  from  being  made,  except  so  far  as  a 
notice  of  his  title  might  have  that  effect,  or  by  an  un- 
seemly and  forcible  resistance  to  a  sale  which  has  been 
ordered  by  a  court  of  competent  jurisdiction,  or,  possiUy, 
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by  plication  to  a  court  of  equity  for  an  injunction ;        1858. 

which,  however^  if  acceded  to,  would  be  on  the  principle       Qhaham 

of  presemng  the  property  until  a  legal  decision  on  the      ^;;^ 

nghti  could  be  had,  and  consequently  would  not  be  iju  p/frnmer.] 

gnmted  without  some  provision  for  putting  the  question 

in  ft  course  of  legal  investigation.    It  may,  therefore,  be 

lud,  that)  however  unjustifiable  the  sale  may  be,  the  only 

remedy  for  the  true  owner,  is,  by  an  action :  and,  the 

order  for  sale  being  the  first  step  towards  the  forfeiture 

or  loss  of  his  prcq^erty,  it  must,  I  think,  be  considered 

to  operate  in  poenam ;    and,  as  injustice  may  thus  be 

done,  if  the  proceeding  be  ex  parte,  I  think  it  should 

not  be  allowed,  but  that  both  sides  should  be  heard 

before  the  order  is  made. 

Having  considered  the  case  upon  general  principles,  I 
bftve  uow  to  consider  whether  the  court  is  concluded  by 
opress  authority  to  deal  with  a  petition  under  the  125th 
lecdon,  on  an  ex  parte  appUcation. 

In  the  case  of  Heshp  v.  Baker,  6  Exch.  740,  Mr. 

Baron  Parke,  in  delivering  the  judgment  of  the  court  of 

Exchequer,  said, — "  If  the  court  make  the  order  to  sell 

or  Test  in  the  assignees,  a  question  may  arise  whether 

the  order  wUl  be  final  and  conclusive,  by  virtue  of  prior 

aectioDs,  in  cases  where  the  claimant  of  the  goods  does 

not  petition  under  s.  12,  and  consequently  not  to  be 

questioned  in  a  court  of  law.^^     I  rather  collect  from 

this,  that  the  court  of  Exchequer  was  inclined  to  con- 

aider  that  the  application  for  the  order  of  sale  should  be 

made  on  hearing  both  sides.     In  a  more  recent  case, — 

Ex  parte  Barlow ,  In  re  Mary  gold,  2  De  G.  M'N.  &  G. 

921, — ^the  Lords  Justices  intimated  an  opinion  that  an 

order  under  the  125th  section  should  be  made  on  an  ex 

parte  application.     Their  lordships  thought  that   the 

mortgagee  of  the  goods  in  that  case  ought  not  to  have 

been  served  at  all ;  and  that  the  proper  course  for  the 

assignees  to  have  taken  would  have  been,  to  appeal  at 
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1853.       once  from  the  refusal  of  the  commissioner  to  make  the 
Gbaham      order  ex  parte.    But  the  point  does  not  appear  from  the 
FuBBEB.      ^P^^  *^  ^»^®  undergone  much  discussion. 
[JZ0  FUmmer,'}      Then^  in  Quartermaine  v.  Bittleaton,  ante.  Vol.  XIII, 

p.  133,  22  Law  Joum.  N.  S.,  C.  P.  105,  it  was  held, 
that  the  order  must  be  specific  as  to  the  goods  to  which 
it  is  to  apply.  Jends,  C.  J.,  says :  '^  I  am  inclined  to 
think,  in  accordance  with  the  decision  of  the  Lords 
Justices,  which  resolved  a  doubt  thrown  out  by  my 
Brother  Parke,  that  an  ex  parte  order  is  sufficient  for 
the  purpose.''  In  another  part  of  his  Lordship's  judg- 
ment, he  says  it  must  be  upon  petition,  ^' on.  an  ex 
parte  application  possibly,  according  to  the  decision,  of 
the  Lords  Justices."  And  Maule,  J.,  says :  "  I  think 
the  true  object  of  the  act  was,  that  the  commissioner  of 
the  court  of  bankruptcy  should  have  an  opportunity,  ex 
parte,  indeed,  as  held  by  the  Lords  Justices,  but  still 
have  an  opportunity,  of  deciding  on  all  the  matters  which 
the  assignees  would  have  to  prove  before  a  jury,  in  order 
to  enable  them  to  take  away  the  property  from  the  per- 
son whose  property  it  was."  The  same  learned  judge 
further  says, — ^^  Now,  I  observe  the  order  is  something 
like,  and  has  some  sort  of  analogy  to,  the  finding  of  a 
bill  by  a  grand  jury ;  the  object  of  which  is,  that,  before 
a  person's  liberty  be  afiected,  or  he  shall  be  tried  for  a 
supposed  ofience,  a  prim&  facie  case  must  be  made  to  a 
competent  tribunal,  to  shew  that  he  is  a  person  in  respect 
of  whom  a  case  exists  that  is  fit  to  be  tried  by  a  jury.'' 

But,  making  an  order  for  the  sale  of  the  property^ 
and  under  which  a  sale  may  at  once  be  made,  seems  to 
be  going  much  beyond  merely  putting  an  accusation  or 
charge  in  a  course  for  further  inqidry,  like  the  finding 
of  a  bill  by  a  grand  jury.  Is  it  not  more  like  a  caae 
where  the  legislature  has  thought  fit  to  trust  the  original^ 
and  it  may  be  the  final,  jurisdiction  on  the  merits,  to  the 
court  below,  subject  to  appeal  ? 
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However^  the  main  pointy  as  to  the  form  of  the  appli-        1853. 
cation,  whether  to  be  ex  parte  or  not,  is  at  least  regarded       graham 
with  donbt  by  the  Court  of  Exchequer  and  the  Lord       _  «'• 

FUBBER. 

Cliief  Justice  of  the  Common  Fleas.  Still,  if  the  va-  rjj^  pummerA 
lidity  of  any  order  could  not  come  in  question  in  any 
oilier  court  than  that  of  the  Lords  Justices,  I  should 
have  felt  bound  by  the  decision  of  their  lordships  in  Ex 
parte  Barlow^  above  cited  :  but,  as  this  is  not  the  case, 
and  having  regard  to  the  doubt  under  which  the  ques- 
tion has  been  left  by  two  of  the  courts  of  common  law, 

. ^the  Common  Fleas  and  the  Exchequer, — and  con- 

siclermg  that  as  yet  the  court  of  Queen's  Bench  has  not 
bc^cn  called  upon  to  give  an  opinion  upon  the  point ;  and 
faTther  remembering,  that,  where  a  special  statutory 
po"wer  is  exercised,  the  person  who  acts  must  take  care  to 
l>rfng  himself  within  the  terms  of  the  statute ;  that  every- 
thing that  gives  jurisdiction  must  appear  in  the  order  ; 
tVi^t,  as  Mr.  Justice  Coleridge  says,  in  Christie  v.  Unwin, 
H  Ad.  &  E.  878, 8  F.  &  D.  204,  whether  an  order  be  made 
"^"^  the  Lord  Chancellor  or  by  a  justice  of  peace,  the 
which  give  the  authority  must  be  stated  (and  see 
King  v.  Croke,  Cowp.  26);  and  bearing  in  mind  also 
*  »Xat  a  judge  exercising  a  special  statutory  jurisdiction, 
^^Jiy  render  himself  liable  to  an  action  if  he  make  an 
^^^  not  within  the  scope  of  the  jurisdiction  so  given  to 
^m  (see  TFatson  v.  Bodell,  14  M.  &  W.  57) :  reflecting 
attentively  upon  these  points,  I  feel  bound,  in  the  dis- 
charge of  my  duty,  but  with  the  greatest  deference  and 
'ttpect  to  higher  authority,  to  declare  the  opinion  I  have 
formed,  which  is,  that,  upon  principle,  and  adverting  to 
the  words  of  the  statute,  the  court  ought  not  to  make  an 
order  for  sale,  under  the  125th  section,  upon  an  ex  parte 
application ;  and  that,  at  all  events,  until  the  question 
has  received  a  more  solemn  decision,  the  safer  and  more 
prudent  course  will  be,  that  the  court  should  not  enter- 
tain an  ex  parte  application  for  the  order.     K,  indeed. 
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1853.        it  should  be  held  that  the  court  is  authorised  by  the  sta- 

Giunix      tute  to  make  the  order  ex  parte^  aa  there  is  nothing  in 

FuHBEB.       ^^^  ^^  ^  make  it  obligatory  so  to  proceed^  it  must^  I 

IBe  FUmmer.2  think^  still  rest  with  the  judicial  discretion  of  the  court 

to  determine  whether  it  should  grant  the  order  without 
summoning  the  party  to  be  affected  by  it ;  and^  in  the 
exercise  of  that  discretion^  I  cannot  help  thinking  that 
the  court  would  act  rightly  in  not  so  granting  it. 

It  seems  to  be  the  opinion  of  the  judges,  in  the  follow- 
ing cases^  that  this  principle  ought  to  prevail,  though  the 
act  may  not  require  its  adoption :  Per  Lord  Denman, 
and  Patteson,  J.,  in  The  King  v.  HugheB,  3  Ad.  &  E.  425, 
and  Painter  v.  The  Liverpool  Gaa  Company,  3  Ad.  &  E, 
433,  6  N.  &  M.  736,  and  The  Queen  v.  Toine$  Unum, 
7  Q.  B.  699,  per  Coleridge,  J. 

Next,  then,  assuming  that  the  order  for  sale  should 
not  be  made  on  an  ex  parte  application,  and  without 
summoning  the  true  owner  of  the  property,  a  further 
and  more  important  question  will  arise  upon  the  effect 
of  such  an  order,  and  upon  which  I  will  say  a  few  words 
for  the  information  and  guidance  of  assignees  of  bank- 
rupts' estates. 

It  may,  perhaps,  be  urged,  that,  by  the  words  of  the 
125th  section,  the  fact  itself  of  reputed-ownership  is 
made  a  condition  precedent  to  the  power  of  making 
the  order  of  sale :  but  it  appears  to  me,  that,  whether 
there  existed  reputed-ownership  or  not,  was  a  £sct  on 
which  the  legislature  intended  the  court  to  decide ;  for, 
the  court  must  satisfy  itself  of  the  £eu^  of  reputed-owner- 
ship, to  give  it  jurisdiction.  Thus,  in  the  case  of  In  re 
Clarke,  2  Q.  B.619,  634, 2  Gale  &  D.  780,  Lord  Denman, 
speaking  of  an  order  made  by  the  Master  of  the  Rolls^ 
said :  ^^  The  adjudication  of  any  competent  authority  de- 
ciding on  facts  which  arc  necessary  to  give  it  jurisdic- 
tion, is  sufficient.  Here,  we  are  concluded  by  his  de- 
cision, giving  the  same  credit  to  him  that  we  should  to 
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the  humblest  minister  of  the  law;  as  Richardson^  J.^  1853. 
said^  in  Brittain  v.  Kinnaird,  4  J.  B.  Moore^  50^  1  Brod.  Qbaham 
&  B.  432^  that^  where  a  magistrate  having  jurisdic-  fubbeb 
tion  found  a  particular  vessel  to  be  a  boat  within  the  [^  p/tmrn^r.] 
statute  on  which  he  convicted,  that  was  conclusive. 
So,  here,  when  the  Master  of  the  Rolls  pronounced 
the  place  at  which  the  prisoner  comes  before  him  to 
be  the  bar  of  his  court,  that  is  an  adjudication  which 
we  must  credit  and  hold  conclusive  .^^  And  Rich- 
ardson, J.,  said :  "  Every  order  must  shew  facts  suffi- 
cient to  give  a  jurisdiction ;  but,  the  facts,  if  so  shewn, 
are  not  to  be  contested.'^  And  Patteson,  J.,  in  deliver- 
ing the  judgment  of  the  court  in  Thompson  v.  Ingham, 
14  a  B.  710,  718,  said  :  ''  The  law  on  this  subject,  so 
£Eur  as  r^ards  the  analogous  case  of  magistrates^  convic- 
tions, was  fully  discussed  in  The  Queen  v.  Bolton,  1  Q.  B. 
66,  4  P.  &  D.  679 ;  and  it  was  there  held,  that,  where 
the  charge  is  such  as,  if  true,  is  within  the  magistrates^ 
jurisdiction,  the  finding  of  the  facts  afterwards  by  the 
magistrate  is  conclusive :  but,  where  the  charge  is  not 
such  as,  if  true,  would  be  within  the  magistrate's  juris- 
diction, no  finding  of  facts  can  alter  it.''  See  also 
Aldridge  v.  Haines,  2  B.  &  Ad.  395,  Cave  v.  Mountain, 
1  M.  &  G.  262,  1  Scott,  N.  R.  182,  Mould  v.  Williams, 
5  a  B.  469,  1  Dav.  &  M.  631,  The  Queen  v.  The  In^ 
habitants  of  Hickling,  7  Q.  B.  880,  and  the  observations 
of  Parke,  B.,  in  Bonaker  v.  Evans,  16  Q.  B.  170. 

At  present,  I  have  confined  my  observations  to  the 
words  of  the  125th  section  alone ;  but  I  think  we  may 
also  call  in  aid  the  12th  section,  by  which  the  court  has 
power  tb  hear,  determine,  and  make  order  in  (besides 
some  matters  which  arc  first  specified)  any  other  matter 
(whether  in  bankruptcy  or  not)  where  the  court  by  virtue 
of  the  act  has  jurisdiction  over  the  subject  of  the  petition 
or  application,  save  and  except  as  may  be  by  the  act 
otherwise  specifically  provided,  subject  in  all  cases  to  an 
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1853.        appeal  to  the  Lords  Justices ;  with  a  proviso^  that^  if  no 

Q^j^HAM       appeal  be  entered  within  twenty-one  days  firom  the  date 

^'  of  any  decision  or  order  of  the  court,  every  such  decision 

[Be  Himmer  ^  ®'  ^^dcr  shall  be  final.     Now,  by  the  125th  section^  the 

court  has  jurisdiction  over  a  petition  or  application  pray- 
ing the  court  to  order  or  direct  a  sale  of  goods  being  at 
the  time  of  the  bankruptcy  in  the  order  and  disposition 
of  the  bankrupt  as  reputed  owner,  with  the  consent  of 
the  true  owner :  and  it  appears  to  me,  that,  by  the  12th 
section,  the  court  has  jurisdiction  to  hear,  determine^ 
and  make  order  in  such  petition  or  application,  there 
being  nothing  in  the  act  otherwise  specially  providing ; 
and,  if  so,  then,  by  the  same  section,  the  order  of  the 
court  is  to  be  final,  subject  to  appeal :  and,  where  a 
statute  provides  that  the  judgment  of  commissioners  ap- 
pointed thereby  shall  be  final,  their  decision  is  conclusive^ 
and  cannot  be  questioned  in  any  collateral  way  :  see  The 
Earl  of  Radnor  v.  Reeve^  2  Bos.  &  P.  891 ;  Moody  v. 
Thurston,  1  Stra.  481.  It  seems  to  me,  therefore,  that 
the  intention  of  the  legislature  must  have  been  that  an 
order  of  sale  under  the  125th  section,  made  after  hear- 
ing both  sides,  and  adjudicating  on  the  fact  of  the  re- 
puted-ownership, should  be  deemed  conclusive  until  re- 
versed upon  appeal ;  and  that  the  judgment  of  the  court 
should  be  equally  conclusive  in  favour  of  the  true  owner 
of  the  goods,  if  it  found  that  such  goods  were  not  in  the 
reputed-ownership  of  the  bankrupt,  within  the  meaning 
of  the  act. 

Now,  let  us  for  a  moment  consider  the  operation  ot 
such  an  order.  Can  it  be  predicated  of  it  that  any  in- 
justice or  inconvenience  is  likely  to  arise?  On  the  con- 
trary, I  think  a  great  benefit;  for,  the  proceeding  be- 
fore the  court  of  bankruptcy  is  simple,  cheap,  and  ex- 
peditious, and,  whichever  way  the  commissioner  decides^ 
an  appeal  lies  to  one  of  the  highest  tribunals  in  the 
country,  viz.  the  Lords  Justices ;  and  the  Lords  Jos- 
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tioo,  if  thejr  think  fit^  may  direct  any  question  of  fact        1853. 

ariring"  before  them  to  be  decided  by  a  jury ;  and,  if  ne-       onAitAM 

oesBuy,  a  new  trial  may  be  moved  for  in  the  court  out  ^- 

of  which  the  wnt  of  summons  issued :  12  &  13  Vict.  c.  r^^^  pummerA 

106, 8. 15.     Surely^  that  mode  of  proceeding  is  far  more 

tttia&ctozy  than  to  make  an  order  authorising  the  as- 

ngnees  to  sell  the  property  of  another  person,  and  to  leave 

the  point  as  to  the  reputed-ownership  an  open  question, 

tnd  (if  contested)  to  be  decided  by  a  jury,  in  an  action 

which  may  be  brought  at  any  time,  possibly  on  justifiable 

grounds,  or,  it  may  be,  by  way  of  experiment,  and  after 

the  assignees  have  sold  the  property,  and  perhaps  di- 

^ded  the  proceeds.     Again,  there  may  be  cases  where, 

by  the  threat  of  an  action  hanging  over  the  assignees, 

they  are  prevented  from  making  a  dividend,  or  winding 

^  the  estate  of  the  bankrupt.     There  may  be  other 

<5Me8  where  the  true  owner  wants  his  property,  and  not 

damages  for  the  detention  of  it ;  but,  although  he  may 

he  adTised  that  he  has  a  right  to  it,  if  the  assignees  have 

P^aseasion,  and  have  got  an  order  of  sale,  his  only  course 

tt,  to  bring  an  action,  which  may  prove  a  very  inefficient 

•Jid  inadequate  remedy.     And,  in  other  cases,  assignees 

^y  be  driven  to  enforce  their  (supposed)  rights  against 

the  true  owner,  at  the  risk  of  the  costs  of  an  action,  and 

niuch  consequent  delay. 

IWe  and  custom  are  great  reconcilers :  but  I  must 
^f)  notwithstanding  its  long  date, — 21  Jac.  1,  c.  19, — 
1  hare  no  lingering  attachment  to  the  old  law  of  re- 
puted-ownership ;  for,  though  right  in  principle,  I  think 
It  supplied  a  fruitful  source  of  litigation,  and  in  the 
^ode  of  carrying  out  its  provisions,  and  more  especially 
w  far  as  the  true  owner  of  the  property  was  concerned, 
the  law  was  harsh  and  sometimes  very  unjust  in  its  ope- 
ration. 

I  have  already  witnessed  the  advantage  of  the  new 
^V;  administering  it  in  the  way  in  which  I  have  con- 

TOL.  XIV. —  c.  B.  N 
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1853.        strued  it ;  and  I  thiuk  I  may  say  that  the  law  has  been 

Gbaham      so  understood  by  all  the  commissioners.    But^  if  orders 

FuBBEB.       fo^  3^6  under  the  125th  section  are  to  be  made  on  ex 

He  riimmer.2  parte  applications^  and^  instead  of  deciding  anythingj 

are  to  be  regarded  simply  as  a  licence  to  the  assignees 

for  litigation  elsewhere^ — thus  obliging  parties  in  one 

court  to  resort  to  the  aid  of  another^ — what  otherwise 

might  be  a  useful  amendment  in  the  law^  will^  I  think^ 

become  comparatively  inefficacious. 

The  Chancery  Commissioners  have  lately  (in  their 
first  report)  recorded  their  opinion  of  the  importance  of 
rendering  each  court  competent  to  administer  complete 
justice  in  the  cases  which  fall  under  its  cognisance :  and 
I  do  trusty  that^  upon  due  consideration  of  the  Bank- 
rupt Law  Consolidation  Act^  looking  to  the  whole  con- 
text^ and  endeavouring  to  give  due  weight  to  all  its 
provisions^  yet  scarcely  enlarging  or  restraining  the  lite* 
ral  interpretation  of  any  particular  part,  it  will  be  con- 
sidered that  the  statute  admits  of  the  exposition  which 
I  have  ventured  to  give^  and  which,  in  my  humble  judg- 
ment, will  operate  beneficially  for  all  parties,  and  give 
full  eficct  to  the  remedy  intended  by  the  legislature ;  at 
the  same  time  being,  as  it  seems  to  me,  in  accordance 
with  the  plain  policy  of  the  bankrupt  law, — festinum 
remcdium. 

1  will  now  dispose  of  the  petition  before  the  court. 
It  appears  that  Abraham  Peacock,  and  Isabella  Pea- 
cock, his  wife,  in  right  of  the  said  Isabella  as  legatee 
under  a  will,  were  entitled  to  a  reversionary  interest  in 
a  moiety  of  1046/.  New  3.^  per  Cent.  Annuities,  expect- 
ant on  the  death  of  Edward  Coton,  who  was  entitled  to 
the  dividends  therefrom  for  his  life.  The  stock  was 
standing  in  the  name  of  George  Taylor  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  and 
was  held  by  him  upon  the  trusts  of  the  will ;  and,  upon 
the  death  of  Coton,  the  trustee  was  to  sell,  and  divide 
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the  same  between  the  two  cousins  of  the  testatrix  (Eliza-  1853. 
beth  Coxon  and  Isabella  Coxon)^  in  equal  shares.  Isa-  Gsahax 
bella  Coxon  married^  first,  John  Jefireys,  who  died :  she  fubbee 
then  married  Abraham  Peacock,  who  surv  ivcd  his  wife,  [i?e  Flimmer,^ 
and  is  still  living.  Isabella  Peacock  died  about  six  years 
ago.  The  bankrupt  purchased  the  interest  of  Peacock 
and  his  wife  in  the  said  moiety  or  share,  and  the  same 
was  assigned  to  him  by  an  indenture  made  between  the 
parties, — Abraham  Peacock  and  his  wife  of  the  one  part, 
and  the  bankrupt  of  the  other  part, — and  bearing  date 
the  24th  of  November,  1840.  Notice  in  writing  of  this 
indenture  of  assignment  was  served,  by  or  on  behalf  of 
the  bankrupt,  upon  George  Taylor,  the  trustee,  on  the 
25th  of  November,  1840.  On  the  11th  of  May,  1846, 
the  bankrupt  executed  an  assignment  of  the  said  moiety 
of  the  sum  of  1046/.,  formerly  3  J  per  Cent.  Annuities, 
but  then  reduced  to  Si  per  Cent.  Bank  Annuities, 
standing  in  the  name  of  the  said  George  Taylor,  expectant 
upon  the  death  of  the  said  Edward  Coton,  to  T.  S.  Batt- 
cock,  by  way  of  mortgage,  as  collateral  security  for  the 
payment  of  1400/.  No  notice  of  this  last  assignment 
was  given  by  or  on  behalf  of  T.  S.  Battcock  (to  George 
Taylor,  the  trustee).  T.  S.  Battcock  died  on  the  25th 
of  November,  18-17,  having  first  made  his  will,  and 
appointed  R.  F.  Davies,  G.  Rawbone,  and  G.  Battcock, 
executors.  The  executors  proved  the  will  on  the  21st  of 
February,  1848,  and  Battcock's  interest  is  vested  in 
them,  as  assignees,  in  law ;  but  no  notice  of  the  assign- 
ment to  Battcock  has  been  given  to  the  trustee  by  or  on 
behalf  of  the  executors.  The  petition  for  adjudication  of 
bankruptcy  was  filed  on  the  2nd  of  March,  1853,  under 
which  Plimmer  was  adjudged  bankrupt,  and  the  present 
petitioners  appointed  assignees.  Edward  Coton  died 
since  the  filing  of  the  petition  for  adjudication ;  and  the 
assignees  of  the  bankrupt  claim  to  be  entitled  to  an 
absolute  vested  interest  in  possession  in  the  moiety  of 

n2 
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1853.        the  stock  so  assigned  by  Peacock  and  his  wife  to  the 

Graham       ^^anknipt. 

^'  It  was  contended  by  Mr.  Southgate,  on  behalf  of  the 

[lUPlimmerl  ^xecutors  of  T.  S.  Battcock,  that  the  bankrupt  was  not 

the  original  legatee;  and  that  the  interest  assigned  by 
the  bankrupt  to  Battcock  was  not  goods  and  chattels 
within  the  meaning  of  the  125th  section ;  and  that^  if 
goods  and  chattels^  it  was  not  in  the  order  and  dispod- 
tion  of  the  bankrupt  with  the  consent  of  the  true  owner. 

As  to  the  first  objection^  it  was  said  that  the  same 
point  had  been  raised  in  the  case  of  Smith  v.  Smith,  4 
Tyrwh.  52,  2  C.  &  M.  231,  and  left  undecided.  I  haw 
looked  to  that  case,  and  the  authorities  cited ;  but  I  find 
nothing  which  contravenes  the  doctrine  established  by 
the  case  of  Ryall  v.  RowleSj  1  Ves.  sen.  348, 1  Atk.  165, 
2  Tudor^s  Leading  Cases  in  Equity,  537,  and  acted  upon 
in  the  cases  of  Dearie  v.  Hall,  3  Russ.  1,  and  Loveridge 
V.  Cooper,  3  Russ.  48,  cited  by  Mr.  Surrage  on  the  part 
of  the  assignees,  and  the  long  list  of  cases  which  have 
been  decided  since  on  the  assignment  of  policies  of  in- 
surance, shares  in  companies,  and  debts  upon  bonds,  and 
simple  contract  debts,  and  in  some  cases,  too,  of  stock  in 
the  public  funds, — see  Brown  v.  Bellaris,  5  Madd.  68 ; 
Ex  parte  Richardson^  In  re  Cheshire^  Buck,  B.  C.  480; 
Hulton  v.  Sandys,  1  Younge,  602 ;  Etty  v.  Bridges,  2 
Y.  &  C.  Ch.  Cas.  486, — that  the  term  "  goods  and  chat- 
tels  '^  comprehends  things  in  action ;  that  the  transfer  of 
a  chose  in  action  is  incomplete  without  notice  to  the 
legal  owner  of  the  fund ;  and  that,  in  bankruptcy,  with- 
out such  notice,  where  it  might  have  been  given,  the 
property  is  in  the  reputed-ownership  of  the  bankrupt 
with  the  consent  of  the  true  owner. 

In  the  case  of  Smith  v.  Smith,  as  reported  in  4  Tyrwh. 
52,  and  2  C.  &  M.  231,  it  is  stated  that  the  question 
whether  the  property  came  witliin  the  clause  of  the  bank- 
rupt act,  s.  72,  was  very  elaborately  argued,  though  the 
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argoment  is  not  reported:  but  it  appears  from  the  re-        1853. 
port  of  the  same  case  in  3  Law  Joum.,  N.  S.,  Exch.  42,       ~      ~ 
that  it  was  contended  that  the  interest  of  the  bankrupt  v. 

in  the  stock  (it  was  a  life-interest  in  the  dividends  of  ,-„  „,. 
stock  standing  in  the  name  of  a  trustee),  or  his  right  to 
the  accruing  dividends,  was  not  such  a  description  of 
property  as  came  within  the  meaning   of  the  words 
"goods  and  chattels ''  in  the  6  G.  4,  c.  16,  s.  72.     The 
authority  of  Ryall  v.  Rowles  and  other  cases  was  admit- 
ted as  establishing  the  necessity  of  notice  to  the  debtor 
or  obligor  on  the  assignment  of  bonds,  debts,  or  i)olicics 
of  assurance,  where  the  assignor  had  the  actual  owner- 
ship of  that  which  he  assumed  to  assign ;  and  that,  in 
those  instances,  as  well  as  where  government  stock  stood 
in  the  name  of  the  bankrupt,  the  bankrupt  might  be 
deemed  a  visible  owner :  but  it  was  denied  that  the  doc- 
trine had  ever  been  extended  to  a  mere  equitable  intcr- 
nt,  snch  as,  the  future  dividends  of  stock  standing  in  the 
J^ame  of  a  trustee.     It  was  insisted,  contra,  that  the 
bankrupt  law  made  no  distinction  between  legal  and 
equitable  interests ;  and  that  the  rule,  that,  where  deli- 
^  could  not  be  made,  the  assignee  must  go  as  far  as 
the  nature  of  the  subject  would  permit,  to  perfect  his 
t^tte,  applied  equally  in  both  cases,  and  to  stock  or  the 
^videnda  of  stock  standing  in  the  name  of  trustees.    The 
^wt  having  disposed  of  the  case  ujjon  the  sufficiency  of 
fte  notice,  the  Ijord  Chief  Baron  (Lord  Lyndlmrst)  said 
^  was  unnecessary  to  consider  the  other  question. 

In  one  of  the  late  cases  upon  the  subject, — Belcher  v. 
Sellamy,  2  Exch.  303,  311,  Mr.  Baron  Rolfe  said,— 
"Were  it  not  for  the  decisions,  I  should  have  thought 
It  extremelv  doubtful  wJiether  a  debt  could  be  said  to  be 
feft  in  the  order  and  disposition  of  a  bankrupt  with  the 
consent  of  the  true  owner ;  but  the  doctrine  in  Ryall  v. 
Rowles  has  prevailed  so  long  that  we  are  bound  by  it : 
tierefore,  a  person  purchasing  a  chose  in  action,  is  con- 
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1853.        sidered  to  leave  it  in  possession  of  the  debtor^  unless  he 

(jaAHAM       ^®  active  and  gives  notice,  although,  if  he  takes  every 

^'  possible  step  to  give  notice,  and  the  debt  nevertheless 

rue  Plim      1  ^^°^^^^s  in  the  possession  of  the  bankrupt,  it  does  not  so 

remain  with  the  consent  and  permission  of  the  pur- 
chaser/^ The  Lord  Chief  Baron  Pollock  delivered  a  like 
opinion.  But,  in  Jones  v.  Gibbons,  9  Ves.  410,  where 
the  doctrine  is  very  explicitly  laid  down  by  the  Master 
of  the  Rolls  (Sir  W.  Grant),  his  Honor  refers  with  ap- 
proval to  the  doctrine  of  Sir  James  Parker,  in  Ryall  v. 
Howies,  as  to  the  necessity  of  notice  to  the  debtor  of  an 
assignment ;  although  he  took  a  distinction  between  the 
assignment  of  a  debt  secured  by  a  mortgage  upon  land^ 
and  other  debts.  And,  in  Ex  parte  Tennyson,  Mont.  & 
Bl.  78,  Lord  Lyndhurst,  after  remarking  that  there  is 
nothing  in  questions  on  the  statute  of  James  so  much  to 
be  regarded  as  the  credit  given  to  the  trader  on  goods 
and  chattels  in  his  order  and  disposition,  speaking  of 
debts,  said, — "  They  may  be  the  bulk  of  his  capital  in 
trade.^'  The  principle  on  which  the  rule  in  Ryall  v. 
Rowles  has  been  applied  to  debts  and  other  choses  in 
action,  has  such  high  authoritative  sanction  that  the  ex- 
isting decisions  on  the  subject  are  not  likely  to  be  dis- 
turbed. 

Now,  the  present  case  differs  somewhat  in  its  circum- 
stances from  any  hitherto  decided.  But  the  interest  in 
question  was  clearly  a  chose  in  action,  though  only  in 
contingency.  It  was  the  equitable  reversionary  interest 
of  a  married  woman  in  certain  stock,  being  a  share  of  an 
ascertained  fund,  which  was  bought  by  the  bankrupt, 
and  assigned  to  him  by  the  husband  and  wife.  The 
right,  then,  which  the  bankrupt  purchased  was  not  a 
present  right,  nor  the  certainty  of  any  future  right. 
The  effect  of  the  assignment  was,  to  place  him  in  the 
stead  of  the  husband.  Such  right  as  the  husband  had 
was  transferred  to  the  bankrupt ;  and  that  was,  a  con- 
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tingent  rights  depending  on  the  event  of  the  husband        1853. 
surviving  his  wife,  or  of  the  reversionary  chose  in  action       gbaham 
falling  into  possession  daring  the  coverture.     If  Isabella  ^' 

Peacock  had  survived  her  husband  and  Edward  Coton,  rj^^  rUmmer  1 
she  would  have  become  absolutely  entitled  to  the  rever- 
sionary interest  which  was  left  to  her,  expectant  upon 
the  death  of  Coton :  but,  she  having  died  about  six  years 
ago,  and  leaving  her  husband  surviving,  and  the  husband 
and  wife  having  assigned  their  interest  to  the  bankrupt, 
the  interest  which  otherwise,  on  the  death  of  the  wife, 
would  have  vested  in  the  husband  jiure  mariti, — see 
Purdew  v.  Jackson^  1  Russ.  1,  Honner  v.  Morton,  3  Russ. 
65,  Stiffe  V.  Everitt,  1  Mylne  &  C.  37,  and  the  elaborate 
discussion  in  the  judgment  of  Lord  St.  Leonards,  when 
Lord  Chancellor  of  Ireland,  in  Box  v.  Jackson,  1  Drury, 
48,  and  Drewe  v.  Long,  1  Eq.  Rep.  58, — became  vested  in 
the  bankrupt,  the  assignment,  as  between  the  parties, 
having  put  the  assignee  in  the  same  situation  as  the 
husband :  see  Homsby  v.  Lee,  2  Madd.  20. 

The  bankrupt,  then,  having  done  all  he  could  to  com- 
plete his  title  in  rem,  by  giving  notice  to  the  trustee  of 
the  assignment  to  him,  became  both  the  real  and  reputed 
owner  thereof.  The  second  assignment  effected  a  change 
of  property,  and  the  bankrupt  was  not  then  the  real 
owner :  but,  no  notice  of  that  assignment  having  been 
given  to  the  trustee,  either  by  or  on  behalf  of  Battcock, 
in  his  life-time,  or  by  or  on  behalf  of  his  executor  after 
his  decease,  the  bankrupt  still  continued  the  reputed 
owner;  and,  there  being  in  fact  nothing  beyond  the 
simple  act  of  assignment,  and  a  reasonable  time  having 
elapsed  long  before  the  bankruptcy,  for  the  executors  to 
complete  their  title,  if  they  had  been  so  minded,  it  must 
be  presumed  that  they  consented  to  the  property  in 
question  continuing  down  to  the  period  of  the  bank- 
ruptcy in  the  order  and  disposition  of  the  bankrupt  as 
the  reputed  owner  thereof :  see  Fox  v.  Fisher,  3  B.  & 
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1853.        Aid.  135,  In  re  Thomas,  3  M.  D.  &  De  G.  40,  and  West 

GiiAUAM       V.  Reid,  2  Hare,  249.     And,  in  considering  the  question 

FuBBEii        ^^  ^^  necessity  of  notice,  to  take  a  case  out  of  the  sec- 

[2?e  P/Zmmer.]  ^^^^  ^  ^  Order  and  disposition,  in  like  manner  as  in 

questions  between  incumbrancers,  as  to  priority  of  title, 
no  distinction  can,  I  think,  be  made  between  legal  and 
equitable  interests,  or  between  an  interest  which  is 
vested  or  contingent,  present  or  reversionary.  If  the 
interest  be  a  personal  chattel,  whether  a  chose  in  action, 
or  a  chattel  reduced  into  possession,  it  comes  within  the 
term  "  goods  and  chattels/' 

In  addition  to  the  cases  of  Dearie  v.  Hall,  3  Buss.  1, 
and  Loveridge  v.  Cooper,  3  Buss.  48,  on  this  point,  see 
Ex  parte  Arkwright,  3  M.  D.  &  DeG.  129,  148,  Tinum 
V.  Ramsbottom,  2  Keen,  35,  Foster  v.  Cockerell,  3  CI.  & 
Fin.  456,  Etty  \.  Bridges,  2  Y.  &  C.  Ch.  Cas.  486,  Meux 
V.  Bell,  1  Hare,  73,  Jones  v.  Jones,  8  Simons,  633,  TFUt-^ 
shire  v.  Rabbits,  14  Simons,  76,  and  Wilmot  v.  Pike,  5 
Hare,  14. 

The  three  cases  lastly  above  cited  are  authorities 
against  the  application  of  the  rule  as  to  notice,  in  cases 
of  an  equitable  interest  in  land ;  but  they  recognise  the 
rule  as  applicable  to  a  mere  equitable  interest  in  the 
nature  of  a  chose  in  action ;  and,  in  the  last  case,  of 
Wilmot  V.  Pike,  Vice-Chancellor  Wigram,  in  speaking 
of  the  judgment  of  Sir  T.  Plumer  in  Dearie  v.  Hall,  says 
that  it  is  impossible  to  read  his  very  elaborate  arguments 
in  Dearie  v.  Hall,  and  Loveridge  v.  Cooper,  without 
seeing  that  his  opinion  as  to  the  mode  of  transferring 
an  equitable  interest  in  property  not  capable  of  actual 
delivery,  was  borrowed  entirely  from  the  decisions  in 
bankruptcy  as  to  the  acts  which  were  necessary  under 
the  statute  to  take  a  chose  in  action  out  of  the  order  and 
disposition  of  a  bankrupt. 

I  think,  therefore,  this  case  is  within  the  words  of  the 
r25fh  section  of  the  Bankrupt  Law  Consolidation  Act, 
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12  &  13  Vict.  c.  106 ;  and  that  I  am  bound  to  make  the  1853. 

order  prayed  for  by  the  assignees.  Geaham 

I  should  add,  that,  since  this  petition  was  heard,  I  fubbeb. 

have  been  informed  by  the  solicitors  for  the  respective  [i?«  p/immer.] 
parties,  that  the  respondents  are  desirous  of  submitting 
to  the  jurisdiction  of  the  court. 


Cannan  and  Others,  Assignees  of  Thomas  HutchinoSj 

a  Bankrupt,  v.  Fowler. 


T 


Nov,  25. 

HIS  was  an  action  by  the  plaintiffs,  assignees  of  the  a.,  bein^  pos- 
estate  and  effects  of  Thomas  Hutchings,  a  bankrupt,  for  J^^i^t^a 
money  payable  by  the  defendant  to  the  said  Thomas  matcrialgfor 

the  construc- 

Hutchings,  before  he  became  bankrupt,  for  goods,  fix-  tionofacanal 
tures,  and  effects  bargained  and  sold  and  sold  and  de-  neerinff  wotIw  " 
Uvered  by  the  said  Thomas  Hutchin&^s  to  the  defend-  "^^^"^•J'* 

^  .    °  .  March,  1858, 

ant ;  and  for  work  done  and  materials  provided  by  the  agreed  by  parol 
said  Thomas  Hutchings  for  the  defendant,  at  his  re-  toB.,  and^"** 
quest :  and  for  interest  for  the  forbearance  at  interest  by  P«r«>Ds  were 

^  \  ^  •'    sent  to  the  gpot 

the  said  bankrupt  to  the  defendant,  at  his  request,  of  to  value  thoin. 
moneys  due  and  payable  by  the  defendant  to  the  said  ^ag  accOTd-'^ 
bankrupt:    and  for  moneys  found  to  be  due  from  the  ^^}y^^> 

^   '  ^  and,  on  the 

defendant  to  the  said  Thomas  Hutchings  on  accounts  3ibt  of  March, 
stated  between  them;  and  for  money  payable  by  the  edthcfoliow- 

mg  mcmoran- 
dnm  at  the  foot  thereof, — "Agreed  between  B.  and  myself,  4509/.  12*." 

On  the  8th  of  May,  a  written  contract  for  the  sale  of  the  plant  and  materials  was  exe- 
cuted by  A.  and  B.,  by  which  it  was  agreed  "  that  A.  should  sell,  and  B.  should  purchase, 
all  such  parts  of  the  plant,  materials,  and  things  then  on  or  about  the  works  of  the  canal, 
which  belonged  to  A.,  and  that  the  price  to  be  paid  for  the  same  should  be  the  fiur  amount 
of  the  value  thereof, — tuch  amount  to  be  settled,  in  case  the  parties  should  differ  as  to  the 
same,  by  arbitration,"  in  manner  therein  provided ;  "  and  that  B.  should  pay  to  A.  the 
amount  of  such  price  or  value  within  two  calendar  months  after  such  price  or  value  should 
have  been  fixed  and  determined  as  aforesaid." 

B.  was  let  into  possession  of  the  plant  immediately  after  the  31st  of  March,  and  re- 
mained  in  possession.  No  arbitration  was  ever  demanded,  or  any  dissatisfaction  expressed 
by  B.  at  the  price  fixed  by  the  valuers : — 

Held,  that  the  event  upon  which  the  arbitration  clause  of  the  contract  of  the  8th  of  May 
was  to  take  effect, — viz.  the  parties  differing  as  to  the  value, — never  having  arisen,  A.  was 
entitled,  at  the  expiration  of  two  months  from  that  date,  to  recover  the  value  agreed  on  by 
the  memorandiun  of  the  31st  of  March,  on  a  count  for  goods  sold  and  delivered. 
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defendant  to  the  plaintifis^  as  assignees  as  aforesaid,  finr 
the  forbearance  at  interest  by  the  plaintifls,  as  such  as- 
signees, to  the  defendant,  at  his  request,  of  moneys  due 
and  payable  from  the  defendant  to  the  plaintiffs  as  such 
assignees  as  aforesaid;  and  the  plaintiffs,  as  such  as- 
signees, claimed  5000/. 

The  defendant  pleaded,  —  first,  neyer  indebted, — 
secondly,  to  the  first  count,  that,  before  the  said  Thomas 
Hutehings  became  a  bankrupt,  the  defendant  satisfied 
and  discharged  the  said  claim  in  that  count  mentionedj 
by  payment.     Issue  thereon. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second 
sitting  in  London  in  this  term.  The  fects  were  as  fol- 
lows : — In  May,  1852,  the  bankrupt,  Hutehings,  and 
his  then  partners.  Brown  and  Wright,  entered  into  a 
contract  with  the  directors  of  a  company  called  The 
Netherlands  Land  Inclosure  Company,  for  the  construc- 
tion of  a  canal  and  certain  other  works  for  the  reclama- 
tion and  embankment  of  a  portion  of  the  riyer  Scheldt. 
The  works  were  commenced,  and  a  large  quantity  of 
plant  and  materials  proyided  for  their  completion :  but, 
in  September,  1852,  Hutehings,  Brown,  and  Wright 
agreed  to  dissolye  partnership;  and  it  was  arranged 
between  them  that  Hutehings  should  take  upon  himself 
all  the  debts  and  liabilities  of  the  firm,  and  that  Brown 
and  Wright  should  assign  to  him  all  their  share  and  in- 
terest in  the  partnership  property,  contracts,  &c.  A  deed 
embodying  this  arrangement  was  executed  by  the  parties^ 
and  the  dissolution  of  partnership  adyertised  in  the 
London  Gazette  on  the  Ist  of  October,  1852. 

Shortly  afterwards,  Hutehings  becoming  embarrassed, 
his  creditors  granted  him  a  letter  of  licence  for  eighteen 
months,  subject  to  his  estate  being  wound  up  under  the 
inspectorship  of  certain  persons  named. 

Hutehings  being  desirous  of  retiring  from  the  contract 
with  the  Netherlands  Land  Inclosure  Company,  and  the 
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defendant  having  agreed  with  the  company  to  continue  1853. 
the  works,  a  parol  agreement  was  entered  into  between  Cannan 
Hutchings  and  the  defendant  for  the  sale  to  the  latter  of  fowleb. 
the  plant  and  materials ;  and  accordingly  two  persons 
went  to  Holland  for  the  purpose  of  making  an  inventory 
and  valuation.  The  inventory  was  prepared  by  the  8th 
of  March,  1853,  the  amount  of  the  valuation  being 
4509/.  12^.;  and,  on  the  31st,  the  following  memo- 
randum was  written  at  the  bottom  of  the  inventory^  and 
signed  by  Hutchings  and  the  defendant: — *' Agreed 
between  Mr.  H.  Fowler  and  myself,  4509/.  12*.''  The 
defendant  was  immediately  let  into  possession ;.  and, 
upon  Hutchings  proposing  to  draw  upon  him  at  two 
months  (the  period  of  payment  agreed  on)  for  the 
amount  of  the  valuation,  the  defendant  declined  to  give  a 
bill,  but  said  that  the  money  would  be  ready  when  wanted. 

On  the  28th  of  May,  1853,  the  following  contract  was 
entered  into  between  Fowler  (the  defendant)  of  the  first 
part,  Hutchings  of  the  second  part,  and  the  inspectors 
of  the  third  part : — 

"  Whereas,  on  or  about  the  7th  of  May,  1852,  a  con-  Contract  of 
tract  in  writing  was  entered  into  between  the  said  *^  * 
Thomas  Hutchings,  and  William  Brown  and  William 
Wright  (who  were  then  carrying  on  business  in  co-part- 
nership with  the  said  T.  Hutchings,  under  the  firm  of 
T.  Hutchings  &  Co.)  of  the  one  part^  and  J^  B.  lUidge, 
J.  Mastcrman,  and  R.  W.  Felly,  as  promoters  of  a  com- 
pany then  intended  to  be  formed  and  established,  and 
which  has  since  been  established  according  to  the  laws 
of  the  kingdom  of  the  Netherlands,  under  the  name  of 
The  Netherlands  Land  Inclosure  Company,  for  the 
execution  of  certain  works  for  barring  the  Eastern 
Scheldt,  and  constructing  a  canal  through  the  island  of 
South  Beveland,  and  constructing  other  works  as  there- 
in mentioned :  And  whereas,  on  or  about  the  29th  of 
September,  1852,  the  said  T.  Hutchings  and  his  said. 
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1853.        co-partners  dissolved  partnership,  and  upon  such  disso* 

Cajwax       lution  it  was  agreed  that  all  the  stock,  credits,  and  ef- 

^-  fects  of  the  said  co-partnership  should  belong  and  be  the 

FOWLEK.  j;  .-.rn-rr  i-  t      t      ^       n 

separate  property  of  the  said  T.  Hutchings,  and  that  all 
the  debts,  contracts,  and  liabilities  of  the  said  co-part- 
nership should  be  borne  and  undertaken  by  the  said  T. 
Hutchings  alone,  and  since  the  said  dissolution  the  busi- 
ness of  the  said  co-partnership  has  been  carried  on  by 
the  said  T.  Hutchings  alone  under  the  former  style  and 
firm  of  T.  Hutchings  &  Co.:  And  whereas,  on  or  about  the 
16th  of  December,  1852,  at  a  meeting  of  the  creditors  of 
the  said  Messrs.  Hutchings  &  Co.,  it  was  (amongst  other 
things)  unanimously  resolved  by  the  said  creditors,  that 
the  said  T.  Hutchings  should  manage  and  wind  up  his 
estate  under  the  inspection  of  the  said  parties  hereto  of 
the  third  part  (hereinafter  called  the  said  inspectors), 
and  that,  in  the  meantime,  until  the  settlement  of  his 
affairs  as  therein  mentioned,  the  said  T.  Hutchings 
should  be  at  liberty  to  carry  on  the  works  or  make  such 
other  arrangements  with  reference  to  the  contracts,  and 
otherwise  relating  to  his  estate,  as  the  said  inspectors 
might  think  desirable:  And  whereas  a  proper  deed  of 
inspectorship  and  arrangement  for  the  management  of 
the  affairs  and  business  of  the  said  T.  Hutchings  in  pur- 
suance of  the  said  resolutions,  is  now  in  course  of 
execution  :  And  whereas  the  said  T.  Hutchings  has 
since  the  9th  of  October,  1852,  or  thereabouts,  dis- 
continued the  execution  of  any  works  under  the  said 
contract,  and  by  articles  of  agreement  bearing  or  intend- 
ing to  bear  even  date  with  these  presents,  and  made  or 
expressed  to  be  made  between  the  said  Netherlands  Land 
Inclosure  Company,  represented  by  A.  Dechamps,  presi- 
dent of  the  council  of  administration  of  the  said  company, 
and  E.  C.  Nichols,  secretary  of  the  said  company,  acting 
by  virtue  and  in  pursuance  of  the  statutes  of  the  com- 
pany, of  the  first  part,  the  said  E.  C.  Nichols  of  the  so- 
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cond  part,  the  said  T.  Hutchings  of  the  third  part,  and        1853. 
the  said  inspectors  of  the  fourth  part,  it  was,  amongst       Cannak 
other  things,  agreed  between  the  said  company  and  the       fowlkb. 
said  T.  Hutchings,  as  representing  the  said  firm  of  T. 
Hutchings  &  Co.,  with  the  consent  and  approbation  of 
the  said  inspectors,  that  the  said  contract  of  the  7th  of 
May,  1852,  should  thenceforth  cease  and  be  void  to  all 
intents  and  purposes  whatsoever ;  and  that  all  the  plant, 
materials,  and  things  belonging  to  the  said  T.  Hutchings, 
or  to  the  said  T.  Hutchings  &  Co.,  now  on  or  about  the 
Polder  works  therein  mentioned,  or  any  of  them,  should 
thenceforth  be  the  sole  and  exclusive  property  of  the  said 
company ;  and  that  all  the  plant,  materials,  and  things 
belonging  to  the  said  Thomas  Hutchings,  or  to  the  said 
T.  Hutchings  &  Co.,  which  were  then  on  or  about  the 
works  of  the  said  canal,  or  any  of  them,  should  remain 
and  be  the  sole  and  separate  property  of  the  said  T. 
Hutchings  &  Co.,  freed  and  discharged  from  all  lien, 
charge,  or  claim  whatsoever  of  the  said  company,  or  the 
said  E.  C.  Nichols  in  their  behalf,  thereon ;  and  that 
the  said  T.  Hutchings  should  be  entitled  to  receive  from 
the  said  Henry  Fowler  (the  defendant),  or  any  other 
person  or  persons  with  whom  any  contract  for  the  com- 
pletion of  the  works  on  or  about  the  said  canal  should 
or  might  be  or  have  been  entered  into  by  the  said  com- 
pany, the  full  value  of  all  the  works  executed  by  the 
said   T.  Hutchings,   or  by  himself  and   his  said   late 
co-partners,    in    relation    to  the   said  canal,   without 
any  claim  or  demand  of  the  said  company  in  respect 
of  such  works :    And  whereas  the  said  Henry  Fowler 
is  desirous  of  purchasing  from  the  said  T.  Hutchings, 
and  the  said  T.  Hutchings  is  desirous  (with  the  consent 
and  approbation  of  the  said  inspectors)  of  selling  to  the 
said  H.  Fowler,  the  plant,  materials,  and  things  now 
upon  or  about  the  said  works  of  the  said  canal,  and  at 
Yerscke,  near  to  the  said  canal,  and  the  said  H.  Fowler 
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1 853.        having  entered  into  a  contract  with  the  said  Netherlands 


CAX5AX       Land  Indosurc  Companv  for  the  completion  of  the 
„   ^'  works  left  unexecuted  bv  the  said  T.  Hutchings  &  Co., 

— it  has  been  arranged  that  the  said  H.  Fowler  shall 
pav  to  the  said  T.  Hutchings  the  fair  ralue  of  the  works 
already  executed  by  him  or  T.  Hutchings  &  Co.,  in  re- 
lation to  the  said  canal ;  aud  the  said  H.  Fowler  and  T. 
Hutchings  (with  the  consent  and  approbation  of  the  said 
inspectors)  hare  also  mutually  determined  to  enter  into 
such  further  agreements  with  respect  to  the  matters 
aforesaid  as  hereinafter  contained :  Now  these  presents 
witness  that  it  is  hereby  mutually  agreed  between  and  by 
the  said  H.  Fowler  and  T.  Hutchings,  with  the  consent 
and  approbation  of  the  said  inspectors  (testified  by  their 
execution  of  these  presents),  in  manner  following,  that 
is  to  say,  1 .  That  the  said  T.  Hutchings  shall  sell,  and  the 
said  H.  Fowler  shall  purchase,  all  such  parts  of  the  plants 
materials,  and  things  now  on  or  about  the  works  of  the 
said  canal,  and  at  Yerseke  aforesaid,  which  belong  to  the 
said  T.  Hutchings  as  his  separate  property ;  and  that  the 
price  to  be  paid  for  the  same  shall  be  the  fair  amount  of 
the  value  thereof,  9uch  amount  to  be  settled,  in  case  the 
parties  shall  differ  as  to  the  same,  by  arbitration,  in 
manner  hereinafter  mentioned;  and  that  the  said  H. 
Fowler,  his  executors,  administrators,  or  assigns  shall 
pay  to  the  said  T.  Hutchings,  his  executors  or  adminis- 
trators, the  amount  of  such  price  or  value  within  two 
calendar  months  •after  such  price  or  value  shall  have  been 
fixed  and  determined  as  aforesaid :  2.  That  the  said  H. 
Fowler,  his  executors  or  administrators,  shall  pay  to  the 
said  T.  Hutchings,  his  executors  or  administrators,  the 
amount  of  the  value  of  all  the  works  done  or  executed  by 
the  said  T.  Hutchings,  or  the  said  T.  Hutchings  &  Co.,  in 
relation  to  the  said  canal,  such  amount  or  value  to  be  de- 
termined (in  case  the  parties  shall  differ  as  to  the  same) 
by  arbitration,  in  manner  hereinafter  mentioned,  and 
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that  the  said  amount  shall  be  paid  within  two  calendar        1853. 

months  after  the  time  when  the  same  shall  have  been  fixed        " 

Canvan 

or  determined  as  aforesaid :  3.  That^  in  case  any  difference      _  ^. 
or  dispute  shall  arise  between  the  said  H.  Fowler  and  T. 
Hatchings,  or  between  either  of  them,  or  the  executors 
or  administrators  of  either  of  them,  and  the  executors  or 
administrators  of  the  other  of  them,  as  to  the  price  or  value 
of  any  plant,  materials,  or  things  to  be  purchased  by  the 
said  H.  Fowler,  his  executors  or  administrators,  as  afore- 
said, in  pursuance  of  these  presents,  or  of  any  works  done 
or  executed  by  the  said  T.  Hutchings,  or  the  said  T. 
Hutchings  &  Co.,  the  amount  of  the  value  whereof  is  to 
be  paid  by  the  said  H.  Fowler,  his  executors  or  adminis- 
trators, to  the  said  T.  Hutchings,  his  executors  or  ad- 
minstrators,  as  hereinbefore  mentioned,  or  as  to  the  ex- 
ent  of  the  said  works,  or  as  to  any  clause,  matter,  or 
thing  herein  contained,  the  same  shall  be  referred  to  the 
arbitration  of,  and  determined,  as  to  the  said  works  exe- 
cuted on  the  canal,  by.  Sir  J.  Rennie,  or  other  the 
engineer  in  chief  for  the  time  being  of  the  said  Nether- 
lands Land  Inclosure  Company,  or,  at  his  option,  some 
indifferent  person  to  be  named  on  behalf  of  both  the 
parties  in  difference  by  the  said  Sir  J.  Bennie,  or  such 
other  engineer  in  chief  for  the  time  being  as  aforesaid, 
and,  as  to  the  said  plant  and  materials,  by  H.  P.  Burt,  of 
&c.,  or,  at  his  option,  by  some  indifferent  person  to  be 
named  on  behalf  of  both  parties  in  difference  by  the  said 
H.  P.  Burt :  and  the  decision  of  the  said  Sir  J.  Bennie, 
or  of  such  other  engineer  in  chief,  or  other  person  to  be 
named  by  him  as  aforesaid  (as  the  case  may  be),  in  re- 
gard to  the  said  works,  and  the  decision  of  the  said  H. 
P.  Burt,  or  other  person  to  be  named  by  him  as  afore- 
said (as  the  case  may  be),  in  regard  to  the  said  plant 
and  materials,  shall  be  binding  and  conclusive  on  both 
the  parties  in  difference,  and  on  all  persons  claiming 
under  them  respectively :  and  the  persons  respectively 


188  IN    THE    COMMON    FLEAS^ 

1853.       acting  as  the  referees  as  aforesaid^  shall  have  fall  power 

Cannan       *^  examine,  as  well  the  parties  to  the  reference,  aa 

*•  their  respective  witnesses,   upon  oath  or  affirmation, 

a   O  tV  TrlKK» 

where  affirmation  is  allowed  by  law  instead  of  oath ;  and 
that,  in  case  either  of  the  parties  in  difference  shall  ne- 
glect or  refuse  to  concur  in  or  to  proceed  with  any  refer- 
ence, it  shall  be  lawful  for  the  other  of  the  said  parties 
to  give  to  or  leave  at  the  dwelling-house  or  place  of  busi- 
ness of  the  one  of  the  said  parties  in  difference  who  shall 
so  neglect  or  refuse  as  aforesaid,  a  notice  in  writing,  re- 
quiring him  or  them  to  concur  in  or  proceed  with  such 
reference ;  and  that,  upon  the  expiration  of  fourteen  days 
after  giving  or  leaving  such  notice  as  aforesaid,  or  at  any 
time  thereafter,  it  shall  be  lawful  for  the  said  referees 
respectively  to  proceed  with  the  matters  of  such  refer- 
ence to  them  respectively,  in  the  absence  of  the  party 
who  shall  neglect  or  refuse  to  concur  in  or  proceed  with 
such  reference,  so  long  as  he  or  they  shall  continue  so  to 
neglect  or  refuse ;  and  that  any  decision  of  such  other 
referee  and  referees  which  shall  be  made  in  the  absence 
of  any  such  neglecting  or  refusing  party  as  aforesaid, 
after  notice  shall  have  been  given  to  or  left  with  him 
or  them  as  aforesaid,  shall  be  as  valid  and  binding  in  all 
respects  as  if  the  same  had  been  made  after  a  reference 
conducted  in  the  presence  of  both  parties ;  and  that  this 
present  submission  to  arbitration,  or  any  submission  to 
arbitration  to  be  made  in  pursuance  of  these  presents, 
may  be  made  a  rule  of  any  of  Her  Majesty^s  courts  at 
Westminster,  upon  the  application  of  either  of  the  par- 
tics  :  4.  That  any  charge  which  may  be  made  by  the 
said  Sir  J.  Rennie  and  H.  P.  Burt,  respectively,  or  their 
respective  nominees,  on  account  or  in  respect  of  such  re- 
spective references  hereby  agreed  to,  shall  be  borne  and 
paid  by  the  said  parties  hereto  in  equal  shares  and  pro- 
portions :  6.  That  the  said  respective  references  shall  be 
proceeded  with  with  all  possible  speed ;  and  any  appoint- 
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ment  of  a  nominee  or  nominees  under  the  provision  for        1853. 
that  purpose  hereinbefore  contained^  shall  be  indorsed       I  " 

by  the  said  Sir  J.  Rennic^  and  H.  F.  Burt^  respectively^       ^    v, 
on  these  presents.    In  witness/'  &c. 

On  the  5th  of  Aprils  1853^  whilst  the  draft  of  the  above 
agreement  was  being  settled^  the  defendant's  attorney 
wrote  to  Hutchings's  attorneys^ — "  Mr.  Fowler  informs 
me  that  he  has  settled  the  amount  with  Mr.  Hutchings 
for  the  plant  and  materials  on  the  canal.  Had  wc  not 
better,  therefore,  alter  the  agreement,  by  inserting  the 
unonnt,  as  to  this  item  ?  Some  alterations  were  made 
in  the  draft  subsequently  to  the  date  of  this  letter;  but 
the  amount  was  not  inserted. 

A  petition  in  bankruptcy  was  presented  on  the  30th 
of  Angost,  1853,  under  which  Hutchings  was  declared 
abankrapt,  and  the  plaintiffs  were  appointed  his  assig- 
'^ccs.  This  action  was  brought  by  the  assignees  to  re- 
cover the  value  of  the  plant  and  materials,  claiming  the 
•Dionnt  settled  between  the  parties  by  the  memorandum 
of  the  Slst  of  March,  1853,  and  interest  thereon  from 
fte  12th  of  October,  the  day  on  which  a  notice  was 
"^'^  upon  the  defendant  to  that  effect.  The  action 
'M  commenced  on  the  19th  of  October. 

On  the  part  of  the  defendant  it  was  submitted,  tliat 
^^  only  contract  upon  which  the  plaintiffs  could  recover, 
^  the  written  contract  of  the  28th  of  May,  1853,  the 
words  of  which  were  clearly  prospective,  contemplating 
*  fcture  arrangement  as  to  the  amount  to  be  paid,  either 
^1  ^^greement  or  reference  to  the  arbitrators  named ;  and 
^)  inasmuch  as  there  was  no  evideuce  of  any  agrce- 
^cutasto  the  price,  or  of  any  communication  whatever 
'^tween  the  parties  subsequently  to  the  signature  of  that 
^teujt,  the  plaintiffs  were  not  in  a  situation  to  main- 
^n  an  action  upon  it,  for,  that,  until  that  was  settled 
^^i  ascertained,  the  two  months  did  not  commence 
ninning. 

VOL.  XIV, — c.  B.  O 
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1853.  For  the  plaintiffs^  it  wa«  insisted^  that  they  were  enti- 

^  CAKKAir"     *'^^  ^  recover,  independently  of  the  contract  of  the  28th 
^'  of  May ;  that,  assuming  their  right  to  be  based  upon 

that  contract  alone,  the  defendant  was  still  bound,  as  to 
the  price  to  be  paid,  by  the  arrangement  made  on  the 
3l8t  of  March  j  and  that  the  two  months  would  run  from 
the  date  of  the  written  contract. 

The  learned  judge  was  of  opinion  that  the  plaintiffs 
could  only  recover  upon  the  contract  of  the  28th  of  May ; 
but  that  the  jury  were  at  liberty  to  import  into  that 
contract  the  previous  agreement  of  the  Ist  of  March, 
as  to  the  price  to  be  paid  for  the  plant  and  materials ; 
and  that,  the  two  months  having  elapsed  at  the  time  of 
the  commencement  of  the  action,  the  plaintiffs  were 
entitled  to  recover. 

The  jury  accordingly  returned  a  verdict  for  the  plain- 
tiffs, for  principal  and  interest,  4533/.  9^. 

Quain,  on  a  former  day  in  this  term,  obtained  a  rale 
nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Byles,  Serjt.,  and  Willes,  now  shewed  cause.  The 
agreement  of  the  28th  of  May,  1853,  contains  a  stipula- 
tion that  Hutchings  should  sell  and  that  Fowler  should 
purchase  all  such  parts  of  the  plant,  materials,  and  things 
tlien  on  or  about  the  works  of  the  canal,  and  at  Yerseke, 
which  belonged  to  Hutchings  as  his  separate  propertyj 
and  that  the  price  to  be  paid  for  the  same  should  be  the 
fair  amount  of  the  value  thereof.  If  it  had  stopped 
there,  the  defendant  having  already  been  let  into  posses- 
sion, and  the  price  having  been  already  ascertained,  there 
would  have  been  no  room  for  doubt.  The  words  relied 
upon  by  the  defendant, — ''  such  amount  to  be  settled,  in 
case  the  parties  should  differ  as  to  the  same,  by  arbitra* 
tion,'' — ^wcre  intended  to  provide  for  an  event  which  has 
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never  happened.    The  price  having  been  ascertained  and        1858. 

agreed^  and  there  being  no  evidence  of  any  subsequent       caitnak 

dinent,  the  parties  must  be  assumed  to  be  still  agreed      _   *'• 

upon  it.    Suppose  the  inventory  had  been  gone  through 

nd  tiie  price  fixed  on  the  28th  of  May^  whilst  the  parties 

were  together^  instead  of  on  the  3l8t  of  March^  would  it 

IttTe  made  any  difference  whether  the   contract  was 

ngned  or  the  amount  ascertained  first?      \^MaiUe,  J. 

Perhaps^  after  the  contract  had  been  signed^  it  would 

bve  been  competent  to  the  defendant  to  say  that  the 

MKnment  of  the  value  was  a  mistake^  and  to  claim  the 

benefit  of  the  arbitration  clause.]     Perhaps  so.    [Maule, 

J.  Tdung  the  contract  with  the  surrounding  circum- 

itincea,  one  of  them  being  an  elaborately  ascertained 

▼aloe  of  the  subject  of  the  sale^  in  the  absence  of  any 

dissent  on  the  defendant's  part^  that  must  be  taken  to  be 

tie  "feir  amount  of  the  value."     Williams,  J.     If  the 

sgreement  as  to  value  had  been  come  to  the  day  after 

Ac  execution  of  the  contract^  the  defendant  would  un- 

Tttstionably  have  been  bound  by  it.]     No  doubt  he 

*onld.    [Maule,  J.    It  is  only  in  the  event  of  a  dispute 

tttothe  value^  that  the  arbitration  clause  can  come  into 

^nestionu     Here,  the  defendant  has  never  said  that  the 

feir  value  is  other  than  that  which  was  agreed  upon  on 

^hc  Slst  of  March.]     This  is  not  like  the  case  of  Avery 

^'Seatt,  8  Exch.  487.     Looking  at  all  the  circumstances 

ttnder  which  the  contract  was  made,  it  is  impossible  to 

P^e  effect  to  it  without  incorporating  therein  the  pre- 

^'ous  agreement  as  to  price. 

Q*am,  in  support  of  the  rule.  The  learned  judge, 
Holding  that  the  plaintiff  could  recover  only  ujk)!!  the 
wntractof  the  28th  of  May,  ruled  that  the  arrangement 
**  to  price  made  between  the  parties  on  the  Slst  of 
March,  was  to  be  considered  binding,  notwithstanding 

o2 
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1853.  the  terms  of  the  written  contract.  If  the  agreement  of 
Cakitan  the  28th  of  May,  was,  to  sell  at  the  price  agreed  on 
Fo^E.  ^P^^  *^  3l8t  of  March,  from  what  day  would  the  two 
months^  credit  nm  ?  It  is  said  the  parties  never  differed 
about  price,  and  therefore  the  arbitration  clause  never 
came  into  operation.  But,  to  make  out  their  case  upon 
the  written  contract,  the  plaintiffs  were  bound  to  shew 
an  agreement,  and  when  it  took  place.  There  was  no 
evidence  of  any  communication  as  to  price  between  the 
parties  at  or  subsequently  to  the  date  of  the  contract : 
there  was  nothing  whatever  to  justify  the  jury  in  in- 
ferring that  the  amount  settled  on  the  31st  of  March 
was  the  amoimt  agreed  on  by  the  parties  at  the  time  of 
the  execution  of  the  contract  of  the  28th  of  May :  on  the 
contrary,  it  is  directly  in  opposition  to  the  very  terms  of 
that  contract.  To  give  effect  to  the  anterior  parol  con- 
tract, will  be  to  defeat  the  manifest  intention  of  the 
written  contract,  upon  which  alone  the  parties  must  be 
taken  to  have  meant  to  rely. 

Maule,  J.  («)  This  case  may,  I  think,  be  dealt  with 
upon  the  principle  suggested  by  Mr.  Quain, — that  the 
written  contract  alone  is  to  regulate  the  rights  of  the 
parties, — quite  consistently  with  his  rule  being  dis- 
charged. This  is  an  action  for  goods  sold  and  delivered. 
The  action  was  commenced  on  the  19th  of  October, 
1853,  after  the  defendant  had  been  in  possession  of  the 
goods  in  the  character  of  vendee  for  a  period  of  more 
than  six  months ;  and  the  right  of  the  plaintiffs  to  re- 
cover depends  upon  the  construction  of  the  agreement  of 
the  28th  of  May,  1853,  which  I  will  assume  to  be  all  the 
writing  upon  the  subject.  That  agreement  provides  that 
Hutchings  shall  sell  and  Fowler  shall  purchase  the  plant 

(a)  Jervis,  C.  J.,  was  absent      court  before  the  judgment  was 
on  account  of  indisposition;      delivered, 
and  Cresswell,  J.,  had  left  the 
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tnd  materials  in  question,  and  that  the  price  to  be  paid        1853. 
for  the  same  shall  be  the  fair  amount  of  the  value  thereof.       cawjl^ 
Then  come  these  words, — *'  such  amount  to  be  settled      ^ _^ 
in  manner  hereinafter  mentioned  '/^   and  that  Fowler 
ihall  pay  to  Hutchings  the  amount  of  such  price  or  value 
whhin  two  calendar  months  after  such  price  or  value 
shall  hsTe  been  fixed  and  determined  as  aforesaid.    Now, 
it  appears  to  me  that  the  proper  construction  of  that  con- 
\nd,  isj  that  it  is  a  sale  of  the  plant  and  materials  at  the 
fair  valae,  with  a  proviso,  that,  if  either  shall  choose,  the 
nine  may  be  inquired  into  by  an  arbitrator.     The  event 
which  was  to  call  the  arbitration  clause  into  requisition 
ncTer  occurred  >  neither  party  having  within  a  reason- 
iUe  time  elected  to  avail  himself  of  it.     Whether  that 
would  exclude  the  jnrisdiction  of  the  court  or  not,  it  is 
^necessary  to  inquire.     No  arbitration  having  been 
ctUed  for,  the  parties  are  remitted  to  a  sale  at  a  fair 
^ue.   Where  the  subject  of  sale  is  well  known  and 
ascertained,  the  fair  value  might  be  understood  to  mean 
the  market  price.    That  could  not  apply  to  these  par- 
ticular goods :  but,  the  parties  having  come  to  a  detailed 
agreement  as  to  the  value  a  few  weeks  before,  though 
not  bindingly  referred  to  in  the  agreement,  the  fact  of 
^^  a  settlement  having  occurred  rendered  it  extremely 
liely  that  there  would  be  no  dispute  as  to  the  price  :  it 
was  pregnant  evidence,  not  to  say  conclusive,  that  the 
price  so  ascertained  was  the  fair  value ;  and  quite  suffi- 
cient  to  warrant  the  jury  in  coming  to  that  opinion, 
'^st  being  so,  I  see  no  reason  to  find  fault  with  the 
™^on  in  point  of  law,  or  with  the  result  of  the  case 

• 

^^  point  of  fact :  and  I  must  say  I  should  have  been 
^^''y  if  I  had  felt  myself  compelled  to  come  to  any  other 
conclusiou. 

'Williams,  J.     I  am  of  the  same  opinion.     It  is  quite 
Clear  that  justice  would  be  defeated  if  this  rule  were  to 
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1853.        be  made  absolute.     I  am  therefore  glad  to  find  that  the 
~  cliwlx       contract  will  admit  of  the  construction  which  my  Brother 
9-  Maule  has  put  upon  it.     I  entirely  agree  with  him : 

but^  at  the  same  time^  I  incline  to  think  that  the  plain- 
tiffs' case  might  be  sustained  upon  another  ground.  Mr. 
Quain  admits^  that^  if  the  defendant^  at  the  moment  of 
the  execution  of  the  contract  of  the  28th  of  May^  had  as- 
sented to  the  amount  settled  on  the  81st  of  March  being 
the  fair  value  of  the  goods  in  question^  that  would  have 
dispensed  with  the  arbitration  clause^  and  would  have 
been  evidence  for  the  jury  that  the  value  had  been  as- 
certained and  f^reed  within  the  meaning  of  the  contract. 
I  think  the  defendant's  conduct  in  not  attempting  to 
avail  himself  of  the  arbitration  clause^  is  tantamount  to 
an  assent  to  the  sum  ascertained  on  the  SIst  of  March 
being  the  fair  value. 

Talfourd,  J.  I  am  of  the  same  opinion.  I  think  the 
conduct  of  the  parties  under  the  agreement  of  the  28th 
of  May,  amounted  to  an  adoption  of  the  value  ascer- 
tained and  agreed  between  them  on  the  31st  of  March. 

Rule  discharged. 
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1853. 


BiGo  V,  Whisking. 

^^  Nop.  25. 

JL  HIS  was  an  action  for  goods  sold  and  delivered^  goods  A.  and  B.  went 

bargained  and  sold^  &c.     The  defendant  paid  into  court  |^^  pii[^, 

as/. ;  and  the  plaintiff  replied  in  damages  ultrk.  distant  a  few* 

_  *         ^  *  °  miles  fipom  each 

The  cause  was  tried  before  Crcsswell^  J.^  at  the  second  other,  where 

ftittiog  in  London  in  this  term,  when  a  verdict  was  found  for  tl^pw^ 

the  plaintiff,  damages  260/.     The  facts  were  as  fol-  ^^*^  ^^ 

: — ^The  plaintiff  was  a  timber-dealer  residing  at  Diss,  of  timber ;  and, 

Norfolk :  the  defendant  was  a  chair-maker  iu  London,  place,  a  memo- 

October,  1852,  the  defendant  went  to  Diss,  where  he  XieTi^*-**^ 


into  a  verbal  contract  with  the  plaintiff  for  the  action  was 

■»^  -  ^  .,  _,        !../«         i-i/.i  niade  and  sigii- 

f*  Purchase  of  some  timber.     The  plaintiff  and  defendant  cdbyA.    Tart 
went  to  Mellis,  a  few  miles  off,  and  to  five  other  ^J^^^ 
Lces  in  the  neighbourhood,  at  each  of  which  similar  by  B.,  but  ho 

refused  to  take 

were  made  for  the  purchase  of  other  lots  of  tiie  rest  :— 
When  they  arrived  at  the  last  place,  \iz.  Stow-  ^hot  fomed*" 

.iket,  the  parties  proceeded  to  an  inn,  and  dined ;  and  one  joint  con- 
tract. 
5  defendant,  who  was  an  extremely  illiterate  person, 

the  plaintiff  to  make  him  a  memorandum  of  the 

^iinber  agreed  to  be  bought,  and  the  terms.     This  was 

^^o<x)rdingly  done.     A  portion  of  the  timber  was  sent  by 

ilway  to  London,  the  defendant  advancing  the  money 

payment  of  the  carriage,  which  was  to  be  allowed  him 

"y  the  plaintiff.     Several  consignments  of  timber  were 

^x^ade  to  the  defendant,  and  accepted  by  him.     On  the 

^TTi?al  of  the  residue  at  the  terminus  in  London,  the  de- 

fexidant  objected  that  some  portion  of  it  was  unsound, 

a.Tid  other  portion  not  the  timber  contracted  for ;  and 

viltimately  he  refused  to  receive  it. 

On  the  part  of  the  defendant,  it  was  submitted  that 

^^^e  action  would  not  lie,  inasmuch  as  there  was  no 
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1853.        written  contract  applicable  to  each  purchase,  no  part- 

g  payment,  no  part-delivery,  and  no  acceptance. 

V.  For  the  plaintiff,  the  memorandum  made  at  Stow- 

market  was  relied  on  as  binding  upon  the  plaintiff  by 

reason  of  his  signature,  and  upon  the  defendant  by 

reason  of  his  acceptance  of  part  of  the  timber  under  it. 

The  learned  judge,  upon  the  authority  of  Elliott  v. 
Thomas,  3  M.  &  W.  170,  ruled  that  the  whole  transac- 
tion amounted  to  one  entire  contract,  and  that,  as  part 
of  the  timber  had  been  received  by  the  defendant,  and 
money  paid  on  account,  the  provisions  of  the  statute  29 
Car.  2,  c.  3,  s.  17,  were  satisfied. 

ByleSy  Serjt.,  on  a  former  day  in  this  term,  moved  for 
a  new  trial,  on  the  ground  of  misdirection.  This  was 
not  like  the  case  of  Elliott  v.  Thomas.  There  a  joint 
order  was  given  for  several  classes  of  goods,  and  the  ac- 
ceptance of  one  class  was  prc^rly  held  to  be  a  part  ac- 
ceptance of  the  whole,  within  the  statute.  Here,  how- 
ever, the  contracts  were  clearly  and  unmistakeably 
several ;  and  there  was  nothing  to  tie  them  into  one  con- 
tract, except  the  memorandum,  which  was  not  binding 
upon  the  defendant.  [Talfourd,  J.  Surely  the  memo- 
randum, which  was  made  at  the  defendant's  request,  was 
some  evidence  that  the  parties  had  agreed  that  the  whole 
should  be  considered  as  one  contract.  Maule,  J.  Could 
the  defendant  have  sued  the  plaintiff,  treating  the  con- 
tracts as  several  ?]  The  memorandum  possibly  might 
make  it  a  joint  contract  as  to  the  plaintiff.  [Maul€,  J. 
Did  not  the  acceptance  of  part  have  the  like  effect  as  to 
the  defendant?]  It  might  be  evidence  against  him; 
but  it  did  not  make  the  contract  joint  in  point  of  law. 
The  question  should  have  been  submitted  to  the  jury. 
[Mauie,  J.  There  was  uncontradicted  evidence  of  this, — 
after  having  agreed  upon  the  purchase  of  various  lots  of 
timber,  at  various  places,   the  defendant   said  to  the 
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plaintiff,  "  Make  out  a  memorandum  of  the  contract  for        1853. 
iD  the  timber/'    The  plaintiff  does  so,  and  signs  the         ^r^ 
memorandum.    That,  if  the  statement  is  believed, — and     ^    ^' 

'  '  WhI8KI>'0. 

the  defendant  does  not  dispute  it, — clearly  constitutes  a 

joint  contract.]    The  defendant  does  dispute  it.    [^Maule, 

J.  He  does  not  deny  that  the  circumstances  took  place 

as  represented  by  the  plaintiff.     My  Brother  Cresswell 

Menu  to  have  considered  the  actual  purchase,  before  the 

making  of  the  memorandum,  was  one  transaction.] 

There  was  no  pretence  for  calling  these  several  pur- 

diases  one  transaction.    If  I  purchase  goods  at  a  shop, 

and  then  go  to  another  shop  belonging  to  the  same 

tradesman,  or  even  to  another  department  or  floor  of  the 

BUne  premises,  and  there  make  another  bargain,  however 

>lK)rt  the  interval  of  time,  the  transactions  are  separate, 

\Vauk,  J.  No  doubt,  it  is  perfectly  competent  to  parties 

to  make  separate  contracts,  even  upon  the  same  spot. 

V\U\am,  J.,  referred  to  Baldey  v.  Parker,  2  B.  &  C.  37, 

8  D.  &  E.  220.    There,  A,  went  to  the  shop  of  B.  &  Co., 

lu^-drapers,  and  contracted  for  the  purchase  of  various 

•rtides,  each  of  which  was  under  the  value  of  10/.,  but  the 

▼hole  amounted  to  70/.   A  separate  price  for  each  article 

^  agreed  upon :  some  A.  marked  with  a  pencil ;  others 

'fere  measured  in  his  presence :  and  others  he  assisted  to 

Ctttfrom  larger  bulks.    He  then  desired  that  the  account 

of  the  whole  might  be  sent  to  his  house,  and  went  away. 

^  bill  of  parcels  was  accordingly  sent,  together  with  the 

8^,  when  A.  refused  to  accept  them.     It  was  held, 

^  the  whole  was  one  contract.]     No  doubt,  where 

there  ig  one  entire  order  for  goods, — even  though  part 

^'B  to  be  manufactured  [Scott  v.  The  Eastern  Counties 

*ftwy  Company,  12 M.  &  W.  33),— the  whole  maybe 

^'^ted  as  one  transaction.     But,  here,  the  purchases  of 

^he  several  lots  took  place  at  intervals  of  several  miles ; 

*^  there  was  no  evidence  of  any  agreement  between 

the  phuntiff  and  defendant  at  starting,  that  they  should 
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1853.        go  to  the  several  places  named.     [Maule,  J.  It  seems 

jjj^         they  went  about  timber-buying.    The  case  is  left  in 

,„   ^'  some  obscurity.    I  doubt  whether  it  would  be  right  to 

Whiskistq. 

grant  a  rule  without  first  speaking  to  my  Brother  CSreM* 
well.] 

Cur.  ady.  vult. 

Cbesswell,  J.  The  facts  of  the  case  were  shortly 
these : — ^The  plaintiff  and  defendant  first  bargained  toge- 
ther for  some  timber  which  was  lying  at  Diss.  They 
then  went  to  Mellis^  and  bargained  for  more  timber 
there ;  and  so  on,  at  four  or  five  other  places :  and,  at 
the  last  place,  Stowmarket,  they  dined  together,  as 
might  have  been  expected.  Whilst  there,  the  defend- 
ant, who  it  appeared  could  not  write,  sfdd  to  the  plain- 
tiff,— "  I  should  like  you  to  put  down  what  we  have  been 
doing  ;^'  and,  accordingly,  the  plaintiff  made  a  memo- 
randum embodying  the  whole  transaction,  and  signed  it^ 
and  gave  it  to  the  plaintiff.  Fart  of  the  timber  was 
sent,  and  received  by  the  defendant  in  London,  and  used 
in  his  business.  A  considerable  quantity  remained  at 
the  railway  station :  but  the  defendant,  upon  some  pre- 
tence, refused  to  accept  that.  I  thought  the  case  fell 
clearly  within  that  o{  Elliott  v.  nomas,  3  M.  &  W.  170  j 
and  that  the  whole  was  one  transaction ;  and,  part  of  the 
timber  having  been  accepted  and  paid  for,  the  statute 
was  satisfied. 

Maule,  J.  This  is  certainly  a  very  confused  case: 
but  I  think  it  would  only  be  makii^  confusion  wonse  con- 
founded to  send  it  down  to  a  new  trial.  Elliott  v.  Thh 
mas  is  quite  in  point.  It  clearly  was  one  transaction,  re- 
gard being  had  to  the  peculiar  nature  and  situation  of  the 
bulky  articles  which  formed  the  subject  of  the  contract. 
The  whole  thing  was  in  fieri  until  the  dinner  had  taken 
place.      That  being  over,  a  memorandum  was  made 
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^hich  was  binding  upon  the  plaintiff,  and  also  to  a  cer-        1853. 

tain  extent  (part  of  the  timber  having  been  accepted)         ^^ 

upon  the  defendant.     I  think  there  has  been  no  fedlure       ,   '- 
^  WHiBKnra. 

of  justice,  and  no  misdirection.  On  the  contrary,  I 
think  my  Brother  Cresswell  has  rightly,  and  even  dexter- 
ously, applied  the  law  to  the  very  confused  state  of  facts 
which  he  had  to  deal  with. 

Williams,  J.  I  am  of  the  same  opinion.  Baldey 
V.  Parker  and  Elliott  v.  Thomas  clearly  govern  this  case. 
The  transaction  amounted  to  a  joint  contract  for  all  the 
timber. 

Talfourd,  J.,  concurred. 

Rule  refused. 


Tarrant  v.  Baker. 

Kov,  18. 

1  HIS  was  an  action  for  breaking  and  entering  the  The  7  &  8  Vict. 
dwelling-house  of  the  plaintiff,  situate  and  being  at  No.  Jj^^^  "^rts 
10,  Wellington  Street,  Nelson  Street,  Birmingham,  and  aroholden  for 

Bimdry  ooun- 

making  a  disturbance  therein,  and  breaking  the  plarn-  ties,  hondrods, 
tiffs  furniture, — alleging  for  special  damage  the  loss  of  tScesi^^nonrs, 

a  lodger.  xnanore,  Md 

^^  other  lordships, 

UbertieM  toidfranchises,  having  hy  cufiiom  or  charter  jnrifldictioii  for  the  recovery  of  debts 
«nd  damages  in  personal  actions,  and  that,  in  many  places,  great  extortion  is  practised 
under  ooloor  of  the  process  of  sndi  courts,"  and,  after  providing  certain  rememos»  and, 
amongst  other  things,  that  the  judge  of  every  such  court  shall  appoint  huli£b,  who  alone, 
and  no  others,  should  execute  the  process, — by  s.  8  enacts  that  all  actions,  &c.,  against  any 
bailiff  of  any  such  court,  for  anything  done  in  pursuance  of  his  duty,  shall  be  tried  in  the 
county  where  the  fiM!t  was  committed,  and  shall  bo  commenced  within  two  calendar 
months,  and  that  a  month's  notice  of  action  shall  be  given  before  the  commencement  of 
the  same. 

Qiknv,  whether  a  "  borough  court "  established  by  charter  pursuant  to  the  provisions  of 
the  5  &  6  W.  4,  c.  76,  and  7  W.  4  &  1  Vict.  c.  78,— having  jurisdiction  for  the  recovery 
of  debts  and  damages  in  personal  actions,  and  also  in  ejectment  between  landlord  and 
tenant^— -is  a  court  within  the  7  &  8  Vict.  c.  19  ? 

Assunung  that  it  is, — Held,  that  one  who  de  facto  executes  the  process  of  the  comrt  under 
the  seijeant-at-mace,  but  who  has  not  been  appointed  by  the  recorder  ^the  sole  judge  of 
the  borough  court),  is  not  a  "  bailiff"  within  the  statute,  so  as  to  be  entitled  to  a  month's 
notice  of  action. 
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Tabbant 

V, 

Baxsb. 


The  defendant  pleaded^ — first,  not  guilty. 

Secondly,  that  the  action  was  brought  against  the  de- 
fendant for  things  done  in  pursuance  of  his  duty  as  a 
bailifiF  of  a  certain  inferior  court  within  the  statute  of 
7  &  8  Vict.  c.  19,  to  wit,  the  borough  court  of  Birming- 
ham, and  that  notice  in  writing  of  lihis  action  was  not 
given  to  the  defendant  one  calendar  month  at  least  be- 
fore the  commencement  of  the  action. 

Thirdly,  as  to  breaking  and  entering  the  dwelling- 
house,  that  one  Mary  George  recovered  against  Greorge 
Tarrant,  a  judgment  in  the  said  borough  court,  for  a 
debt  of  3/.  2s,,  and  Ss,  lOd.  costs;  that  a  writ  was  duly 
issued  out  of  the  said  court  to  levy  the  said  debt  and 
costs  out  of  the  goods  and  chattels  of  the  said  Greorge 
Tarrant  within  the  jurisdiction  of  the  said  borough ;  and 
that  the  said  George  Tarrant  and  his  goods  and  chattels 
were  in  the  said  house,  wherefore  the  defendant,  having 
execution  of  the  said  writ,  entered  the  dwelling-house  to 
execute  the  same,  &c. 

Upon  these  pleas  the  plaintiff  took  issue. 

The  cause  was  tried  before  Alderson,  B.,  at  the  last 
assizes  at  Warwick,  when  the  following  facts  appeared 
in  evidence : — The  defendant  was  stated  to  be  a  bailiff 
of  the  borough  court  of  Birmingham,  which  is  a  court  of 
record  held  before  the  recorder,  for  the  trial  of  civil 
causes  to  the  value  of  20Z.  The  seizure  of  the  plaintiff's 
goods  having  been  proved,  the  defendant  was  called. 
He  stated  that  he  received  the  warrant  against  Greorge 
Tarrant,  the  son,  from  the  serjeant-at-mace.  Hall;  that 
the  seizure  was  made  by  two  persons  named  Hughes  and 
Doleman ;  that  the  fee  paid  to  the  serjeant-at-mace  for 
executions  in  the  borough  court  was  10^.,  of  which  5^. 
was  paid  to  him,  the  defendant,  and  he  paid  Ss.  to  the 
parties  who  levied,  reserving  2s.  for  himself.  He  ad- 
mitted that  be  had  no  appointment  as  bailiff  from  any 
one. 
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The  goods  were  carried  away,  but  afterwards  brought 
back,  upon  notice  given  to  the  defendant  that  they  were 
the  plaintiff's  property.  The  defendant  had  no  notice  of 
action. 

On  the  part  of  the  defendant,  it  was  objected,  that  the 
plaintiff  was  not  entitled  to  maintain  the  action,  inas- 
much as  there  had  been  no  notice  of  action  pursuant  to 
the  7  &  8  Vict.  c.  19,  s.  8.  (a). 

For  the  plaintiff,  it  was  insisted,  that  the  defendant 
was  not  entitled  to  a  notice  of  action,  as  he  did  not  ap- 
pear to  have  been  duly  appointed  bailiff  by  the  judge  of 
the  court,  as  required  by  the  1st  section  of  the  same 
statute. 

The  learned  judge  ruled,  that,  upon  the  above  facts, 
the  defendant  was  not  entitled  to  a  month's  notice  of  ac- 
tion, not  having  been  appointed  by  the  judge  of  the 
court :  5  &  6  W.  4,  c.  76,  s.  19;  7  &  8  Vict.  c.  19,  s.  8. 
But  he  reserved  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  him  on  the  second  issue,  or  a  nonsuit,  if  the 
court  should  think  him  a  bailiff  entitled  to  that  notice. 

A  verdict  was  foimd  for  the  plaintiff,  damages  5/. 


1858. 


Tabbant 
Bakxx. 


Mellor,  on  a  former  day  in  this  term,  obtained  a  rule 


(a)  Which  enacts  "that  all 
actiona  and  prosecutions  to  be 
commenced  against  any  bailiff 
of  any  such  court  for  anything 
done  in  pursuance  of  his  duty 
as  such  bailiff,  or  for  such  griev* 
ance,  misfeasance,  or  non-fea- 
sance as  aforesaid  (s.  4),  shall 
be  laid  and  tried  in  the  county 
where  the  offence  was  commit- 
ted, and  shall  be  commenced 
within  three  calendar  months 
after  the  fact  committed,  and 
not  afterwards  or  otherwise ; 
and  notice  in  VDriting  of  such 
action  or  prosecution,   and  of 


the  cause  thereof  shall  he  given 
to  the  dtfendant  one  calendar 
month  at  least  btfore  the  com' 
mencement  of  such  action  or 
prosecution;  and  no  plaintiff 
shall  recover  in  any  such  ac- 
tion, if  tender  of  sufficient 
amends,  in  the  opinion  of  the 
judge  who  shall  try  such  ac- 
tion, shall  have  been  made  be- 
fore action  brought,  or  if  after 
action  brought  a  sufficient  sum 
of  money,  in  the  opinion  of  the 
judge  as  aforesaid,  with  costs, 
shall  have  been  paid  into  court, 
in  satisfaction  of  such  action." 
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1853.        nisi  accordingly.     He  referred  to  Brdham  v.  WaikinSf 
"  tIbbakt      ^^  "^*  ^  ^*  '^''*    There,  in  trover,  the  defendant  pleaded, 
^'  that  the  supposed  grievance  was  committed  after  the  pass* 

ing  of  the  7  &  8  Vict.  c.  19,  and  within  the  jurisdiction  of 
the  inferior  court  thereinafter  mentioned;  and  that,  be- 
fore and  at  the  time  of  the  grievance,  the  defendant  had 
been  duly  appointed  to  act  as  a  bailiff  in  the  execution  of 
the  process  of  the  court  of  the  Tolzey  of  Bristol,  which 
then,  and  at  the  time  of  the  passing  of  the  said  act  of  par- 
liament, had,  by  charter,  jurisdiction  for  the  recovery  of 
debts  and  damages  in  personal  actions  arising  within  the 
city  and  county  of  Bristol ;  and  the  defendant  then  be- 
came  and  was,  and  thenceforth  until  and  at  &c.,  was,  a 
bailiff  of  the  said  court ;  and  that  the  supposed  grievance 
was  a  thing  done  by  him  in  pursuance  of  his  duty  as 
such  bailiff;  and  that  no  notice  of  action  was  given  to 
him  pursuant  to  the  said  act.  It  was  held,  on  demur- 
rer,— first,  that  the  plea  brought  the  defendant  within 
the  protection  of  the  8th  section  of  the  act, — secondly, 
that  the  jurisdiction  of  the  inferior  court  was  sufficiently 
shewn, — thirdly,  that  the  defendant's  duty  as  a  bailiff 
was  sufficiently  set  forth. 

Macttuley  and  6.  Hayes  now  shewed  cause.  In  order 
to  make  out  that  he  was  entitled  to  a  notice  of  action 
under  the  7  &  8  Vict.  c.  19,  s.  8,  it  is  incumbent  on  the 
defendant  to  shew, — first,  that  that  statute  extends  to  a 
borough  court  of  record, — secondly,  that,  if  it  did,  he 
was  a  person  entitled  to  the  protection  of  the  act. 

1.  The  7  &  8  Vict.  c.  19,  is  intituled  ''  an  act  for  re- 
gulating the  bailiffs  of  inferior  courts."  The  Ist  section 
recites,  that,  '' whereas  courts  are  holden  in  and  for 
sundry  counties,  hundreds,  and  wapentakes,  honours, 
manors,  and  other  lordships,  liberties,  and  franchises, 
having  by  custom  or  charter  jurisdiction  for  the  re- 
covery of  debts  and  damages  in  personal  actions,  and  in 
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many  places  great  extortion  is  practised  under  colour  of        1853. 
the  process  of  such  courts  ;^'  and  enacts  ''  that  the  judge      tabrakt 
of  every  such  court  shall  have  power  to  appoint  a  suffi-  ^' 

dent  number  of  proper  and  responsible  persons  to  act 
as  bailifis  of  the  said  courts  and  in  the  execution  of  the 
process  thereof^  and  to  suspend  or  dismiss  any  such 
bailiff  for  misconduct^  and  no  bailiff  so  dismissed  shall 
be  qualiiSed  to  be  re-appointed ;  and  the  bailifis  of  the 
court  so  appointed,  and  no  other  persons,  save  as  herein^ 
after  mentioned,  shall  serve  all  summonses,  and  execute 
all  orders,  warrants,  precepts,  writs,  and  other  processes 
issued  out  of  the  said  court.'^  The  act  then  provides 
for  security  to  be  given  by  bailiffs,  and  gives  certain 
remedies  against  them  for  extortion  or  misconduct.  The 
8th  section  enacts  that  all  actions  and  prosecutions  to  be 
commenced  against  any  bailiff  of  any  such  court  for  any 
thing  done  in  pursuance  of  his  duty  as  such  bailiff,  &c., 
shall  be  laid  and  tried  in  the  county  where  the  offence 
was  committed,  and  shall  be  commenced  within  three 
calendar  months  after  the  fact  committed,  and  not  after- 
wards or  otherwise  j  and  that  notice  in  writing  of  such 
action  or  prosecution,  and  of  the  cause  thereof,  shall  be 
given  to  the  defendant  one  calendar  month  at  least 
before  the  commencement  of  such  action  or  prosecution  : 
and  that  no  plaintiff  shall  recover  in  any  such  action,  if 
tender  of  sufficient  amends,  in  the  opinion  of  the  judge 
who  shall  try  such  action,  shall  have  been  made  before 
action  brought,  or  if  after  action  brought  a  sufficient  sum 
of  money,  in  the  opinion  of  the  judge  as  aforesaid,  with 
costs,  shall  have  been  paid  into  court  in  satisfaction  of 
such  action.  And  the  9th  section  defines  the  meaning 
of  the  word  "judge," — viz.  ''the  county-clerk,  under- 
sheriff,  steward,  or  other  person  by  or  before  whom  any 
such  court  shall  be  holden."  The  "recorder*^  is  not 
mentioned.  The  statute  clearly  was  not  intended  to 
apply  to  borough  courts.     [  MatUe,  J.  This  statute  was 
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1853.        dealing  with  small  jurisdictions^  the  larger  ones  having 
Tarrant      already  been  provided  for  by  the  municipal  corporation 
*•  act.]     This  particular  court  was  provided  for  by  the  7 

W.  4  &  1  Vict.  c.  78^  s.  49^  in  conjunction  with  the 
118th  section  of  the  5  &  6  W.  4,  c.  76,  and  by  s.  34  the 
recorder  is  constituted  the  sole  judge.  Besides,  the 
statute  7  &  8  Vict.  c.  19,  professes  to  be  dealing  with 
courts  having  jurisdiction  "  for  the  recovery  of  debts  and 
damages  in  personal  actions ;"  whereas,  by  the  charter^ 
this  court  has  jurisdiction  also  in  ejectment.  It  is  a 
court  of  a  superior  description  to  any  of  those  mentioned 
in  that  statute. 

2.  Upon  the  evidence,  assuming  the  statute  7  &  8 
Vict.  c.  19,  to  apply  to  this  court,  the  defendant  is  not 
a  person  within  the  protection  of  the  act.  The  act  was 
evidently  intended  to  apply  only  to  persons  having  a 
duty  to  perform  in  the  execution  of  the  process  of 
the  court.  Uuless  he  shews  that  he  has  such  a  duty 
imposed  upon  him,  he  is  not  entitled  to  the  privileges 
of  the  act. 

MelloVy  in  support  of  the  rule.  The  7  &  8  Vict.  c. 
19,  applies  to  borough  courts  of  record:  the  words  "li- 
berties and  franchises'^  are  large  enough  to  include  them. 
The  preamble  of  the  21  Jac.  1,  c.  23,  recites  that 
**  there  now  are,  and  long  time  have  been,  divers  courts 
of  record  in  divers  cities,  liberties,  towns  corporate,  and 
elsewhere :''  and  the  6th  section  provides  that  '^  this  act 
shall  extend  only  to  such  courts  of  record  in  cities,  fi- 
berties,  towns  corporate,  and  elsewhere,  and  for  so  long 
time  only  as  there  is  or  shall  be  an  utter  barrister  of 
three  years'  standing  at  the  bar  of  one  of  the  four  inns 
of  court,  that  is  or  shall  be  steward,  under-steward,  or 
deputy-steward,  toA\Ti-clerk,  or  judge,  or  recorder,  of  the 
same  inferior  court,''  &c.  The  collocation  of  words 
therefore,  is  immaterial.     The  proviso  in  s.  1  of  the  ' 


V. 

Bakeb. 
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fc  8  Vict.  c.  19, — "  that  this  act  shall  not  extend  to  pre-        1853. 
twit  any  process  being  executed  by  any  high  steward  or      tabrakt 
Mgh  bailiff^  or  any  ofBcer  appointed  by  act  of  parliament 
to  perform  the  duties  of  sheriff  with  regard  to  the  exe- 
cution of  process  out  of  any  such  courts  or  his  or  their 
bomid— bailifis    or    other   officers/^ — shews   that    the 
Btatate  was  intended  to  apply  to  courts  in  cities  and 
bOTOughs.     [Jervis,  C.  J.    That  proviso  was   probably 
inserted  for  the  purpose  of  protecting  the  interests  of 
tlie  high-bailiffs  of  Westminster  and  Southwark.     fVil- 
Uom,  J.  The  object  of  the  8th  section  seems  to  be  this : 
iGspoimibility  being  thrown  upon  the  officers  to  whom 
the  execution  of  the  process  is  intrusted^  it  was  intended 
to  throw  around  them  a  corresponding  amount  of  protec- 
tion.  Mttule,  J.  The  main  object  of  the  act  was,  to  pro- 
Tide  proper  officers,  and  not  to  protect  them  merely.] 
InA-oAom  v.  Watkins,  16  M.  &  W.  77,  Pollock,  C.  B., 
ttys:  "The  question  arose  on  a  plea  of  justification  by 
» bailiff,  under  the  statute  7  &  8  Vict.  c.  19,  intituled 
'An  act  for  regulating  the  bailiffs  of  inferior  courts  / 
^j  on  looking  at  the  statute,  we  think  the  defendant 
^justified,  if  he  was  a  bailiff  de  facto,  and  the  act  com- 
plained of  was  done  by  him  in  pursuance  of  his  duty  as 
s^ch.    We  think  the  protection  of  the  8th  section,  which 
^  pven  to  '  any  bailiff  of  any  such  inferior  court,'  ap- 
plies as  much  to  a  defendant  who  is  in  fact  bailiff,  as,  in 
Ae  case  of  Hughes  v.  Buckland,  15  M.  &  W.  346,  we 
ndd  that  similar  words,  '  any  person,'  included  a  party 
^ho  bon&  fide  and  reasonably  supposed  himself  to  be 
the  owner  of  a  fishery  in  a  particular  place,  although  in 
^  he  was  not  so."     So,  here,  it  cannot  be  doubted 
^  the  act  done  by  the  defendant  was  done  by  him  in 
P'^^wuance  of  his  duty  as  bailiff  de  facto.     [Maule,  J. 
*he  defendant  appears  to  have  acted  under  the  seijeant- 
^t-mace ;  and  neither  the  serjeant-at-mace  nor  anybody 
^  ^aa  appointed  by  the  recorder.]     The  defendant's 

^OLXIV. — c.  B.  p 
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1853.        appointment  must  be  assumed  to  have  been  sanctioned 

Taekakt       "^y  *^^  j^dg^^i  froni  the  fact  of  his  having  acted  in  the 

».  execution  of  the  process  of  the  court.     [Williams,  J. 

He  acted  under  the  serjeant-at-mace.     Maule,  J.    The 

affirmative  lay  on  the  defendant ;  and  he  has  given  no 

evidence  in  support  of  it.] 

Jebvis^  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  It  was  the  duty  of  the  defendant  to 
make  out  his  plea.  Without  saying  whether  or  not  the 
7  &  8  Vict.  c.  19^  applies  to  a  court  of  this  description, 
— for  it  is  unnecessary  to  determine  that, — but  assuming 
that  it  does,  I  think  the  defendant  has  failed  to  make 
out  his  case.  All  that  appears  is  this,  that  the  defendant 
called  himself  a  bailiff  of  the  borough  court,  but  he  ad- 
mitted that  he  had  no  formal  appointment  from  any  body. 
He  professed  to  act  under  the  authority  of  the  serjeant- 
at-mace,  who  is  a  corporate  officer.  Assuming,  therefore, 
that  the  act  applies,  and  that  the  serjeant-at-mace,  as 
the  chief  officer,  would  be  protected,  the  defendant  as 
liis  follower  is  not.  The  fact,  therefore,  is  wanting  to 
bring  the  defendant  within  the  act  of  parliament. 

Mauls,  J.  I  also  am  of  opinion  that  this  rule  must 
be  discharged ;  and  the  ground  of  my  opinion  is,  that 
the  defendant  has  not  shewn  that  he  was  an  officer  en- 
titled to  a  notice  of  action  under  the  7  &  8  Vict.  c.  19. 
That  act,  by  s.  1,  after  reciting  that  courts  are  holden  in 
and  for  sundry  counties,  hundreds,  and  wapentakes, 
honours,  manors,  and  other  lordships,  liberties,  and 
franchises,  having  by  custom  or  charter  jurisdiction  for 
the  recovery  of  debts  and  damages  in  personal  actions, 
and  that,  in  many  places,  great  extortion  is  practised 
under  colour  of  the  process  of  such  courts,  enacts  that 
the  judge  of  every  such  court  shall  have  power  to  appoint 
a  sufficient  number  of  proper  and  responsible  persons  to 
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act  as  bailiffs  of  the  said  courts  and  in  the  execution  of        1853. 
the  prooeaB  thereof;  and  the  bailiffs  of  the  courts  so      tabeant 
aj[tpointed,  and  no  other  person^  shall  serve  all  summonses^  ^* 

a&d  execute  all  orders^  warrants^  precepts^  writs^  and 
odier  processes  issued  out  of  the  said  court :  and  section 
8  gires  certain  protection, — amongst  others,  that  of  a 
month's  notice  of  action, — to  such  bailiffs.  The  defend- 
ant here  pleads  that  he  had  no  notice  of  action  under 
that  section.  It  seems  to  be  conceded  that  the  defendant 
was  bound,  in  order  to  make  out  that  plea,  to  shew  that 
he  was  a  person  of  the  description  of  those  upon  whom 
the  privflege  of  having  a  notice  of  action  is  conferred  by 
Ihe  statute.  That  he  was  actually  appointed  by  the 
judge  of  the  borough  court,  is  negatived  by  his  own 
Mission.  But  it  is  said  that  he  was  a  person  acting 
fc  &cto  as  such  an  officer.  Now,  I  think  it  pretty 
<^7  appeared  fix>m  the  evidence  that  the  defendant 
was  acting  under  the  serjeant-at-mace,  who  de  facto  has 
fl»e  execution  of  process  in  the  borough  court.  Neither 
the  serjeant-at-mace  nor  the  defendant  assumed  to  have 
heen  appointed  by  the  judge.  The  serjeant-at-mace 
Kted  according  to  his  rights  as  a  corporate  officer,  and 
the  defendant  acted  in  aid  of  him.  I  think  the  defendant 
was  neither  de  jure  nor  de  facto  such  a  bailiff  as  is  with- 
in the  protection  of  the  statute.  Whatever,  therefore, 
be  the  true  construction  of  the  act,  the  fact  to  raise  the 
qnestion  whether  the  defendant  was  entitled  to  a  notice 
of  action  was  wanting;  and,  consequently,  the  rule 
must  be  discharged. 

Williams,  J.  I  am  entirely  of  the  same  opinion. 
In  order  to  sustain  the  rule,  it  was  necessary  to  make  out 
^0  propositions, — first,  that  the  statute  7  &  8  Vict.  c. 
1^>  applies  to  a  court  of  this  description, — secondly, 
'"'wning  that  it  does,  that  the  defendant  was  a  bailiff 
^thin  the  meaning  of  the  act.     Now,  assuming  that  the 
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3853. 


Tabbant 

V. 

Baeeb. 


statute  applies  to  this  courts  I  think  it  is  quite  clear  that 
this  man  was  neither  de  facto  nor  de  jure  a  bailiff  with- 
in it.  The  bailiff^  to  be  protected  by  the  statute^  must 
be  one  who  receives  his  appointment  from  the  judge  of 
the  court.  This  man  was  not  acting  under  any  of  the 
responsibilities  imposed  upon  bailiffs  so  appointed; 
therefore  it  would  be  unjust  that  he  should  enjoy  any  of 
the  privileges  intended  to  be  conferred  by  the  statute 
upon  persons  appointed  baiUffs  under  it. 

•' 
Talfourd^  J.     I  am  of  the  same  opinion.     The  de- 
fendant neither  was  nor  assumed  to  be  a  bailiff  appointed 
under  the  act  of  parliament^  and  therefore  was  not  such 
a  person  as  the  act  intended  to  protect. 

Rule  dischai^ed. 


Lewis  t;.  Collard. 

1  HIS  was  an  action  by  an  attorney  to  recover  the 
amount  of  a  bill  of  costs^  for  work  and  labour  as  an 
attorney,  for  money  paid,  and  for  money  found  due  upon 
an  account  stated. 

The  defendant  pleaded,  except  as  to  4/.,  never  in- 


Nov,  25. 

A  trader  hav- 
ing petitioned 
the  court  of 
Imnkruptcy 
under  the 
211th  section 
of  the  12  &  13 
Vict.  c.  106,  an 

order  was  made  dcbtcd ;  and,  as  to  that  sum,  and  the  damages  and  causes 

under  s.  213,  „        .       .  i  /.  i.  •       i  * 

that  his  estate    01  action  m  rcspcct  thereof,  payment  after  action  brought. 

and  Guficts  *r  i 

Should  be  po8-    Iss^®  thereon. 

sessed  and  re- 
ceived by  the 

official  assignee,  sitting  in  London  in  this  term.     The  facts  were  as  fol- 
p^ssession  of      ^^^^  • — ^^  November,  1852,  one  Mills  had  obtained  a 

by  the  mes- 
senger. One  of  the  creditors  employed  the  plaintiff  (an  attorney)  to  prepare  an  anign- 
ment  of  his  effects  for  the  benefit  of  the  general  body,  informing  him  that  aU  would  ooncor 
therein.  The  assent  of  all  the  creditors  not  having  been  obtained,  the  assignment  be- 
came unavailing: — Kcld,  that  the  plaintiff  was  not  guilty  of  gross  ignorance  or  grow 
negligence  in  preparing  the  assignment  under  such  circumstances. 

Semble,  that  the  order  under  s.  213  lias  not  the  effect  of  absolutely  vesting  the  estate  of 
the  petitioner  in  the  official  assignee. 


The  cause  was  tried  before  Cresswell,  J.,  at  the  second 
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judgment  against  one  Spratt^  upon  wliich  a  fi.  fa.  had  1853. 
issued,  under  which  Spratt's  goods  were  seized  on  the  lbwts 
8th  of  that  month.     On  the  following  day,  Spratt  peti-  ^' 

tioned  the  court  of  bankruptcy  under  the  211th  section 
of  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict, 
c.  106,  and  obtained  a  protecting  order ;  and  the  court 
of  bankruptcy  made  an  order,  under  s.  213,  that  the 
estate  and  effects  of  Spratt  should  be  possessed  and  re- 
odved  by  Patrick  Johnson,  the  official  assignee  appointed 
to  act  in  the  matter,  and  be  taken  possession  of  by 
James  Cooper,  the  messenger  of  the  court.      Cooper 
icoordingly  entered  on  the  same  day,  and  took  posses- 
sion of  the  whole  of  Spratt* s  property.     A  meeting  of 
Spratf  8  creditors  was  called  on  the  6th  of  December, 
when  a  proposal  was  made  to  Mills,  the  execution- 
creditor,  and  he  was  requested  to  withdraw  from  posses- 
won,  which  he  agreed  to   do,   provided  all  the   other 
creditors  would  accede  to  the  arrangement.     On  the  7th 
of  December,  Collard,  who  was  one  of  Spratt's  principal 
creditors,  consulted  Lewis,  the  plaintiff,  who  was  Mills's 
attorney,  as  to  preparing  a  deed  of  assignment,  telling 
Mm,  that,  if  Mills  would  withdraw,  all  the  creditors  tvauld 
concur  in  the  deed.     The  plaintiff,  who  had  notice  of  all 
tic  proceedings,  thereupon  prepared  an  assignment  of 
all  Spratt's  effects  for  the  benefit  of  his  creditors :  but 
the  arrangement  ultimately  became  abortive,  in  conse- 
quence of  some  of  the  creditors  declining  to  execute  it ; 
^i  Spratt  was  adjudged  a  bankrupt.     The  amount  in 
dispute  in  this  action,  was,  the  expense  attending  the 
preparation  of  this  deed. 

Oil  the  part  of  the  defendant,  it  was  submitted,  that, 
^der  the  circumstances  in  which  Spratt  was  placed,  the 
preparation  of  this  deed  of  assignment,  which  could  not 
he  carried  into  effect,  was  such  gross  ignorance  or  gross 
negligence  on  the  part  of  the  plaintiff,  that  he  was  not 
entitled  to  recover  in  respect  of  it. 
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1853,  The  learned  judge  directed  the  jury  to  find  for  the 

Le^^s        plaintiff,  reserving  leave  to  the  defendant  to  move  to 

„    ^'  enter  a  verdict  for  the  defendant,  if  the  court  should  be 

COLLASD. 

of  opinion  that  the  advice  the  plaintiff  gave  was  so 
grossly  ignorant  that  he  was  not  entitled  to  recover  the 
costs  of  the  deed. 

Edwin  James  now  moved  accordingly.  Under  the 
circumstances,  the  deed  of  assignment  prepared  was 
utterly  valueless :  at  the  time  the  plaintiff  advised  and 
prepaired  it,  all  the  effects  of  Spratt  were  already  vested 
in  the  official  assignee ;  and  the  execution  of  the  deed 
itself  was  an  act  of  bankruptey.  The  211th  section  of 
the  12  &  13  Vict.  c.  106,  under  which  Spratt's  petition 
was  presented,  "  with  respect  to  arrangements  between 
debtors  and  their  creditors  under  the  superintendence 
and  control  of  the  court,^^  enacts  "  that  any  such  trader 
unable  to  meet  his  engagements  with  his  creditors,  and 
desirous  of  laying  the  state  of  his  affairs  before  them, 
under  the  superintendence  and  control  of  the  court  of 
bankruptcy,  and  of  submitting  himself  to  the  jurisdic- 
tion of  the  court,  in  manner  hereinafter  mentioned,  may 
present  a  petition  to  the  court,  setting  forth  the  true 
cause  of  such  inability,  and  praying  that  his  person 
and  property  may  be  protected  from  all  process  until 
further  order ;  and  the  court,  on  such  petition,  shall  have 
power  to  grant  such  petition,^'  &;c.  That  section,  and 
the  213th, — which  enacts,  "that,  forthwith  after  the 
granting  of  any  order  for  protection,  the  court  shall 
appoint  a  private  sitting  to  be  held  at  such  time  and 
place  as  it  may  name,  and  shall  at  the  same  time  appoint 
an  official  assignee  to  act  in  the  matter  of  such  petition, 
and  upon  sufficient  cause  shewn  may,  if  it  shall  think  fit, 
dii*ect  that  the  estate  and  effects  of  the  petitioner,  or  any 
part  thereof,  shall  be  possessed  and  received  by  such 
official  assignee,  or  be  taken  possession  of  by  the  mes- 
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senger  of  the  court/* — have  the  effect  of  vesting  all  the  1858. 
estate  and  effects  of  the  petitioner  in  the  assignee,  firom  Ijswjb 
the  presentation  of  the  petition.     [Cre$$weUy  J.    The  *'• 

words  are,  ^^  shall  be  possessed  and  received  by  such  offi- 
cial assignee,  or  be  taken  possession  of  by  the  messen- 
ger.'* Which  would  have  the  property,  the  official 
assignee  or  the  messenger?]  The  former,  it  is  con- 
ceived ;  but  that  is  immaterial  for  the  purpose  of  this 
case.  [Maule^  J.  With  respect  to  the  ordinary  juris- 
diction of  the  court,  the  statute  in  terms  provides  for  the 
vesting  of  the  property :  here,  it  says  nothing  about 
it.]  The  76th  section  enacts  "  that  the  filing  of  a  peti- 
tion by  any  such  trader  for  an  arrangement  between 
such  trader  and  his  creditors,  under  the  provisions  of 
this  act  with  respect  to  arrangements  between  debtor 
and  creditor  under  the  supermtendence  and  control  of 
the  court,  shall  be  adjudged  and  accounted  conclusive 
evidence  of  an  act  of  bankruptcy  committed  by  such 
trader  at  the  time  of  filing  such  petition,  provided  a  peti- 
tion for  adjudication  of  bankruptcy  shall  be  filed  against 
him  within  two  months  after  such  petition  for  arrange- 
ment shall  have  been  dismissed  :  provided  also,  that  no 
adjudication  shall  be  made  on  any  such  act  of  bank- 
ruptcy,  unless  and  until  after  such  petition  for  arrange- 
ment  shall  have  been  dismissed.**  [Cresswell,  J.  No 
petition  for  adjudication  could  be  filed  here,  if  all  the 
creditors  concurred  in  the  arrangement.  Maule^  J.  If 
all  the  creditors  concurred,  even  though  the  property 
vested  in  the  assignee,  the  court  of  bankruptcy  would  not 
interfere.]  The  arrangement  must  be  carried  out  under 
the  sanction  of  the  court.  [^Cresswell,  J.  When  you 
are  dealing  only  with  a  proportion  of  the  creditors,  no 
doubt  that  is  so:  but  not  when  all  agree.]  The  act 
contemplates  nothing  but  that  which  is  to  be  carried  out 
under  its  powers  and  provisions.  The  plaintiff  was 
clearly  guilty  of  gross  negligence  in  preparing  the  deed 
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1853.        before  he  had  secured  the  concurrence  of  all  the  credi- 
Lg^jg        tors,  without  which  he  must  have  known  that  it  was 
^    *•  altogether  unavailing. 

COLIABD. 

Maule,  J.  I  think  there  ought  to  be  no  rule  in  this 
case.  In  my  opinion,  Mr.  Lewis  was  quite  right  in  the 
construction  which  he  put  upon  the  act.  If  all  the  cre- 
ditors of  Spratt  had  been  parties  consenting,  the  assign- 
ment would  have  been  perfectly  effectual.  He  received 
from  a  quarter  he  was  justified  in  relying  on,  viz.  the  de- 
fendant himself,  an  assurance  that  all  the  creditors  would 
concur.  He  might  reasonably  rely  on  that  assurance; 
and,  if  he  had  not  been  misled,  all  would  have  been  welL 
I  do  not  sec  the  slightest  ground  for  imputing  to  him 
either  gross  ignorance  or  gross  negligence ;  nor  any  rea- 
son for  charging  him  with  want  of  skill  or  diligence. 

The  rest  of  the  court  concurring, 

Rule  refused. 


END   OF   MICHAELMAS   TERM. 


MEMORANDUM. 

The  following  gentlemen  having,  in  the  last  7 
Vacation,  been  appointed  her  Majesty's  coimsel  I 
in  the  law,  took  their  seats  accordingly  on  the  fi 
of  this  term  :  — 

Stephen  Temple,  Esq.,  of  The  Inner  Temp^ 
Edward  James,  Esq.,  of  Lincoln's  Inn. 
William  Robert  Grove,  Esq.,  of  Lincoln's 


CASES 


ARGUED  AND  DETERMINED 


Xir  TBB 


COURT  OF  COMMON  PLEAS, 

xir 

HILARY   TERM, 

IBT  TBB 

SEVENTEENTH  TEAR  OP  THE  REIGN  OP  VICTORIA. 


Tn  JTTDOIS  WHO  TTBUALLY  SAT  DC  BAKCO  USf  THIS  TEBM,   WEBE, —  iqra 

JX^TIS,  C.  J.,  MaTJLE,  J.,  CbESSWELL,  J.,  AMD  WiLLIAMS,  J.,  '^"^'** 


Jan.  23. 


Thi  Manchester,  Sheffield,  and  Lincolnshire 
Ba^hway  Company,  Appellants ;  Wallis  and  Another, 
^^spondents. 

IHlS  was  an  appeal  by  the  Manchester,  Sheffield,  The  obligation 

^^  liincolnshirc    Railway  Company,  the  defendants  TOmpmy, 

^W,  against  the  ruling  of  the  judge  of  the  county-  ^^^""^^^^^^^ 

court  of  Leicester,  in  an  action  brought  by  "Wallis  and  b.  68,  to  fence 

bother,  the  plaintiffs  below,  against  the  company  to  owners  and 

recover  damages  for  the  destruction  of  two  horses  be-  3a^oin. 

^°^ing  to  the  plaintiffs  below,  which,  owing  to  the  al-  ing  ^V®  ™^" 

\ptnJ\         •  way,  is  co-ex- 

^^  negligence  of  the  company's  servants  in  leaving  tensive  only 
open  a  gate  and  other  openings  leading  on  to  their  rail-  ^o^kw  ^' 
^V>  had  got  upon  the  line,  and  had  been  killed  by  a  »criptive  obU- 

1^.  ,  "^        gation  to  repair 

*ramof  the  defendants  running  against  them.  fences;  and 

therefore,  as- 
.  ^  Burning  a  high- 

^J^^nning  parallel  with  the  railway,  to  be  "  adjoining  land  "  within  the  meaning  of  the 
***Mhe  company  are  not  responsible  for  injury  done  to  cattle  */ray/»^  thereon,  in  con- 
JJ^^®***  of  their  getting  through  an  open  gate  into  the  station-yard,  and  thence  on  to  the 
Jr^y;  though  it  would  be  otherwise,  if  the  cattle  were  using  the  highway  according  to 
^l?*«wation  of  the  owner  of  the  soil. 

J.  ^l^t  section  of  the  8  &  9  Vict.  c.  20,  which  provides  for  the  fencing  of  railways  from 
'^•^Wning  lands,  is  a  substitution  for  the  10th  section  of  the  5  «&  6  Vict.  c.  55. 
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1854. 

TlIE 
MANCHSSTBBy 

SUfiFFIELD, 

AND  LlNCOLy- 

SniBE 

Railway  CJo., 

App., 

Wallis, 

Reap. 


The  plaintiffs  claimed  35/.^  the  value  of  the  horses^ 
and  5/.  for  expenses  incurred  by  them  in  attending  to 
them  after  the  accident.  The  following  facts  were  proved 
at  the  trial : — 

On  the  13th  of  January^  1853^  the  plaintifiPs^  who  were 
farmers  residing  in  the  parish  of  Torksey,  in  the  county 
of  Lincoln^  had  two  horses  grazing  in  a  close  in  that 
parish^  in  the  plaintiffs^  occupation^  through  which  two 
public  highways  pass.  At  each  end  of  the  dose  there  is 
a  gate^  to  prevent  the  cattle  grazing  in  the  close  firom 
straying  out  of  the  close^  and  these  gates  are  continuous 
with,  and  form  parts  of,  the  plaintiffs'  fence. 

On  the  day  in  question,  it  is  supposed  that  the  east 
gate,  leading  to  the  village  of  Torksey,  must  have  been 
left  open  by  some  person  or  persons  using  the  highway^ 
and  that  the  plaintiffs'  horses  in  consequence  went 
through  the  said  east  gate  upon  the  highway  leading  to 
the  village  of  Torksey.  About  one  hundred  yards  firom 
the  said  east  gate  of  the  said  close,  is  a  gate  leading  into 
the  station-yard  of  the  defendants  at  Torksey.  This 
gate  is  so  constructed  as  to  swing  backward  and  forward, 
and  close  of  itself,  and  will  not  remain  open  unless 
propped  so  as  to  keep  it  open.  It  is,  however,  frequently 
propped  open  during  the  day;  but  it  is  closed  and 
locked  by  night.  The  horses  strayed  through  the  gate 
firom  the  highway,  on  the  day  in  question,  into  the  sta- 
tion-yard, from  which  yard  they  were  turned  out  into 
the  highway  again  by  one  of  the  defendants'  servants^ 
about  six  o'clock  in  the  afternoon.  At  some  time  before 
the  gate  was  closed  for  the  night,  but  at  what  precise 
time  was  not  shewn,  they  again  entered  the  station-yard, 
where  they  were  accidentally  locked  in  by  one  of  the  de- 
fendants' servants;  and  their  foot-marks  were  traced 
through  the  gate  to  the  station-yard,  and  thence  through 
an  opening  in  the  fence  which  had  been  made  by  the 
defendants'  servants,  by  taking  down  the  raib  for  the 
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pupoee  of  carrying  or  carting  something  firom  or  to  the        1854. 
railwaj,  and  which  separates  the  station-yard  from  the         "^^ 
line  of  railway^  to  and  npon  the  railway,  where  they   Makchbbteb, 
were  lulled  by  the  passing  of  a  goods  train.  and  Liircour- 

One  of  the  plaintiffs,  npon   cross-examination,  ad-   r^^w^Co. 
mitted  that  he  believed,  that,  if  the  gate  of  the  plain-       ^PP*' 
tifiis'  dose  (which  he  had  no  doubt  had  been  left  open         B«gp. 
by  tniTellers  using  the  highroad  through  the  said  close) 
had  been  shut,  the  accident  would  not  have  happened. 

No  evidence  was  given  as  to  how  or  by  whose  act  the 
gate  of  the  station-yard  was  opened  and  left  open :  but 
^denoe  was  given  that  the  said  gate  leading  into  the 
Btation-yard  was  frequently  left  open,  and  cattle  had 
^^ecD  seen  to  stray  through,  and  that  the  defendants  had 
^)een  warned  about  leaving  it  open,  and  that  the  gate 
kad  been  kept  shut  since  the  two  horses  had  been 
lolled. 

Upon  the  above  state  of  facts,  it  was  contended,  on 
^  part  of  the  plaintifis,  that  the  defendants  were  liable 
^  make  good  the  loss  of  the  horses,  by  reason  of  the 
Alleged  n^ligence  in  permitting  the  gate  of  the  station 
to  remain  open,  and  the  defect  in  the  fence  dividing  the 
station-yard  from  the  line. 

On  the  part  of  the  defendants,  it  was  contended  that 
there  was  no  case  to  go  to  the  jury,  inasmuch  as,  admit- 
tuig  the  facts  proved  by  the  plaintiffs,  the  defendants 
^^  not  liable. 

The  learned  judge,  however,  having  refused  to  nonsuit, 
the  adyocate  for  the  defendants  addressed  the  jury,  and 
^^^^'rtended  that  there  had  been  no  negligence,  nor  any 
'^'^  of  duty  on  the  part  of  the  defendants ;  that  the 
•^ent  was  occasioned  by,  and  was  directly  attributable 
to,  the  negligence  of  the  plaintiffs,  in  not  keeping  the 
8*te  tf  their  field  closed;  and  that  they  were  not  entitled 
to  recover. 

The  learned  judge  put  two  questions  to  the  jury, — 
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1854.       first,  whether  they  were  of  opinion  that  there  had  been 

^^         negligence  on  the  part  of  the  defendants,  and  that  the 

Maitchbsteb,   injury  of  which  the  plaintiffs  complained  was  to  be  attri- 

AND  Lincoln-  buted  to  their  negligence, — secondly,  whether  the  plain- 

lUiLw™Co     ^^^*  ^^  heen  guilty  of  any  negligence  which  contributed 

-^PP-.         in  any  way  to  the  accident. 
Wallib,  '^       ^ 

Besp.  The  jury  found  that  the  defendants  had  been  guilty 

of  negligence,  but  that  the  plaintiffs  had  not  been  guilty 
of  any  negligence  which  contributed  to  the  accident; 
and  they  found  a  verdict  for  the  plaintiffs,  with  35/. 
damages. 

The  defendants  appealed  against  this  decision,  con- 
tending that  there  was  no  case  which  ought  to  have 
been  submitted  to  the  jury,  and  that  the  ruling  and 
decision  of  the  judge  was  erroneous. 

J,  Addison,  for  the  appellants.  The  defendants  were 
under  no  obligation  to  fence  against  the  plaintiffs'  cattle 
straying  upon  the  highway.  The  facts  are  shortly  these, 
— In  consequence  of  the  gate  of  the  plaintiffs'  dose 
being  left  open  by  some  one,  the  plaintiffs'  horses  got  on 
the  highway,  where  they  were  trespassing,  and  thenoe 
into  the  station-yard,  from  which  they  found  their  way 
on  to  the  railway.  The  only  liability  imposed  upon  the 
company,  is  that  imposed  by  the  68th  section  of  the 
Railway  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20, 
which  enacts  that  *^  the  company  shall  make,  and  at  all 
times  hereafter  maintain,  the  following  works  for  the 
accommodation  of  the  owners  and  occupiers  of  lands 
adjoininy  the  railway ,  that  is  to  say, — such  and  so  many 
conyenient  gates,  bridges,  arches,  culverts,  and  passages 
over,  under,  or  by  the  sides  of,  or  leading  to  or  from 
the  railway,  as  shall  be  necessary  for  the  purpose  of 
^making  good  any  interruptions  caused  by  the  railway  to 
the  use  of  the  lands  through  which  the  railway  shall  be 
made ;  and  such  works  shall  be  made  forthwith  after  the 
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part  of  the  railway  passing  over  such  lands  shall  have        1854. 
been  laid  out  or  formed^  or  during  the  formation  thereof;  ^~ 

also  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or   Manchesteb, 

•  Sheffield, 

other  fences  for  separating  the  land  taken  for  the  use  of  and  Lincoln- 
the  railway  from  the  adjoining  lands  not  taken,  and  pro-   jtnLWj^Co 
ieciing  such  lands  from  trespass,  or  the  cattle  of  the         App., 

Wallis, 

ovmers  or  occupiers  from  straying  thereout  by  reason  of        Resp. 
the  railway,  together  with  all  necessary  gates  made  to 
open  towards  such  adjoining  lands,  and  not  towards  the 
raUway,  and  all  necessary  styles/'     It  may  be,  that,  if 
the  plaintiffs'  horses  had  been  rightfully  upon  the  high- 
way, the  obligation  of  the  company  to  fence  would  have 
attached.     But,  the  horses  being  in  the  act   of  tres- 
passing, the  case  is  diflFerent.     The  case  of  Fawcett  v. 
The  York  and  North-Midland  Railway  Company,  16 
^  B.  610,  will  be  relied  on  by  the  respondents.     But 
that  case,  it  is  submitted,  is  wholly  inapplicable :  it  was 
the  case  of  a  railway  crossing  a  highway  on  a  level,  in 
^Wch  case  there  was  an  obligation  imposed  upon  the 
^inpany,  by  the  5  &  6  Vict.  c.  55,  s.  9,  to  keep  the  gates 
continually  closed.     [Maule,   J.,   referred  to  Bird  v. 
BoUrook,  4  Bingh.  628,  1  M.  &  P.  607.]     Dovaston  v. 
^^yne,  2  H.  Blac.  527;  is  very  much  in  point :  there,  it 
^^  held  that  a  plea  in  bar  of  an  avowry  for  taking  cattle 
damage  feasant,  that  the  cattle  escaped  from  a  public 
Wghway  into  the  locus  in  quo,  through  the  defect  of 
fences,  must  shew  that  they  were  passing  on  the  highway 
^ten  they  escaped ;    it  is  not  sufficient  to  state,  that, 
'^w^  in  the  highway,  they  escaped.     Ricketts  v.  The 
^t  and  West  India  Doclis  and  Birmingham  Junction 
^my  Company,  ante.  Vol.  XII,  p.  160,  is  also  an  au- 
thority to  shew  that  the  appellants  are  not  liable  here.    It 
^as there  held,  that  the  duty  imposed  upon  railway  com- 
P^es  by  the  statute  now  in  question,  as  to  the  making 
™  repairing  of  fences  between  their  railways  and  the 
joining  lands,  is  not  more  extensive  than  that  imposed 
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1854.  upon  ordinary  tenants  by  the  common  law.    Therefore, 

TiiK  where    the    plaintiffs^   sheep    escaped  from  his  closej 

^ITk  "™™*'  through  his  own  defect  of  fences^  and,  getting  into  the 

AND  husoojjt*  intervening  close  of  a  third  party,  escaped  thence  on  to 

8HIBS 

Railway  Co^   the  defendants'  railway,  and  were  killed, — it  was  held 
Wj^s,       *^*^  *^®  company  were  not  liable.     [Jervis,  C.  J-   At 
H»p-         common  law,  the  company  would  only  be  boond  to 
fence  against  an  adjoining  owner :  Pomfret  y.  Ricrofi,  1 
Wms.  Saund.  821.    The  question  in  the  case  last  cited, 
was,  whether  that  obligation  was  extended  by  the  words 
of  the  act:    we  thought  it  was  not.     MaulCy  J.    The 
highway  is  land  not  taken  by  the  company.     And  the 
company   are  bound  by  s.  68  to  maintain  sufficient 
fences  for  separating  the  land  taken  for  the  use  of  the 
railway,  from  the  adjoining  land  not  taken;  and  protect- 
ing such  land  from  trespass,  or  the  cattle  of  the  oumers 
or  occupiers  thereof  from  straying  thereout.     The  gate 
in  question  is  part  of  the  fence.]     There  is  no  clause  in 
the  act  making  it  compulsory  on  the  company  to  watch 
the  gate ;  and  there  is  no  allegation  in  the  case  that  the 
gate  in  question  was  an  insufficient  one.     [Jervis,  C.  J. 
If  the  highway  is  to  be  considered  as  "  adjoining  land 
not  taken,''  who  is  the  occupier  ?  *  Are  those  who  use  it, 
occupiers  for  this  purpose  ?]     It  may  be  so :  but  these 
horses  had  strayed  upon  the  highway ;  they  were  tres- 
passing.    Tliis  is  not  a  bridge  such  as  the  company  are 
bound,  under  s.  47  (a),  to  have  a  gate  to,  and  to  keep  it 

(a)  Which  enacts,  that,  "  if  ^ates  shall  be  kept  constantly 

the  railway  cross  any  tnmpike-  closed  across  sach  road  on  both 

road  or  public  carriafre-road  on  sides  of  the  railway,    exoept 

a  level,  the  company  shall  erect  daring  the  time  when  horses, 

and  at  all  times  maintain  good  cattle,  carts,  or  carriages  pass- 

and  sufficient  gates  across  such  ing  along  the  same  shall  hare 

road,  on  each  side  of  the  rail-  to  cross  such  railway  ;    and 

way  where  the  same  shall  com-  such  gates   shall  be  of  such 

municate  therewith,  and  shall  dimensions,  and  so  constmct- 

emploj  proper  persons  to  open  ed,  as,  when  closed,  to  fence  in 

>and  shut  such  gates ;  and  such  the  railway,  and  preyent  cattle 
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closed.     [Maule,  J.  No :  but  they  are  bound  to  have  a        1854. 
fence ;  and  they  choose  to  have  a  movable  fence.    Jervis,         xhb 

C.  J.  The  real  question  is,  were  the  horses  in  question  ^^^^^^ 

the  cattle  of  the  owners  or  occupiers  of  the  adjoining  amd  Likooln- 

8HIHX 

land  ?]     The  company  might  be  liable  to  the  owners  or  rulwayCo, 
occupiers  of  the  adjoining  land,  if  they  have  been  guilty        j^pp-» 


of  negligence  in  leaving  their  gate  open,  but  not  to  the 
owners  of  cattle  escaping  by  their  default  from  a  distant 
dose,  and  straying  upon  the  highway.  There  is  no 
special  provision  in  the  act  for  fencing  against  highways. 
It  is  impossible  to  distinguish  this  case  firom  Ricketts  v. 
The  East  and  West  India  Docks  and  BirmingJiam  June- 
tian  Railway  Company, 


Wallis, 
Bflsp. 


Gray,  contriL  The  10th  section  of  the  5  &  6  Vict, 
c,  55,  reciting  that  "  it  is  expedient  that  further  provi- 
sion be  made  for  the  safety  of  the  public  in  respect  of 
the  fences  of  railways/'  enacts  ''  that  all  railway  com- 
panies shall  be  under  the  same  liability  of  [or]  obligation 
to  erect,  and  to  maintain  and  repair,  good  and  sufficient 
fences  throughout  the  whole  of  their  respective  lines,  as 
they  would  have  been  if  every  part  of  such  fences  had 
been  origmaUy  ordered  to  be  made  under  m  order  of 


or  horses  passing  along  the 
road  from  entering  upon  the 
railway;  and  the  person  in- 
trusted with  the  care  of  such 
gates  shall  canse  the  same  to 
be  closed  sosoon  as  snch  horses, 
&c.,  shall  have  passed  through 
the  same,  under  a  penalty  of 
40s.  for  every  default  therein : 
Provided  always,  that  it  shalL 
be  lawful  for  the  board  of  trade, 
in  any  case  in  which  they  are 
satisfied  that  it  will  be  more 
conducive  to  the  public  safety 
that  the  gateson  any  level  cross- 


ing over  such  road  shoidd  be 
kept  closed  across  the  railway, 
to  order  that  sudi  gates  shall 
be  kept  so  closed,  instead  of 
across  the  road,  and  in  such 
case  such  gates  shall  be  kept 
constantly  closed  across  the 
railway,  except  when  engines 
or  carriages  passing  along  the 
railway  shall  have  occasion  to 
cross  such  road,  in  the  same 
manner  and  under  the  like  pe- 
nalty as  above  directed  with  re- 
spect to  the  gates  being  kept 
closed  across  the  road." 
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1854.        justices  by  virtue  of  the  provisions  to  that  effect  in  the 
^^^  acts  of  parliament  relating  to  such  railways  respectively/' 

Manchestbb,  [^Maule,  J.  That  would  apply  only  to  cases  where  the 
AND  Lincoln-  special  act  gives  power  to  justices  to  order  fences  to  be 
Railway  Co.  J^^^dc*  The  making  of  fences  is  now  regulated  by  the 
APP-  '  8  &  9  Vict.  c.  20,  8.  68.]  The  latter  provision  does  not 
Reap.  repeal  the  former.  [JerviSy  C.  J.  It  was  plainly  in- 
tended as  a  substitution  for  it.]  Ricketts  v.  The  East 
and  West  India  Docks  and  Birmingham  Junction  RaU- 
way  Company  has  no  bearing  whatever  upon  the  present 
case :  there,  the  plaintiff's  sheep  had  no  right  to  be  in  the 
close  whence  they  escaped  on  to  the  defendants'  railway. 
The  case  would  have  been  different,  had  they  been  there 
by  the  licence  of  the  owner  of  the  close.  Here,  every 
one  of  the  public  has  a  right  prim&  facie  to  have  his 
cattle  on  the  highway.  It  may  be  that  the  horses  in 
question  were  liable  to  be  taken  damage  feasant :  but 
the  circumstance  of  their  being  found  trespassing  does 
not  justify  their  destruction,  either  wilfully  or  by  care- 
lessness :  Bird  v.  Holbrooke  4  Bingh.  628,  1  M.  &  P. 
607 ;  Barnes  v.  Ward,  ante.  Vol.  IX,  p.  392.  The  com- 
pany  are  bound  to  kerp  their  gates  shut :  Fawcett  v.  The 
York  and  North-Midland  Railway  Company,  16  Q.  B. 
610.  [Jervis,  C.  J.  That  case  turned  upon  the  un- 
qualified duty  imposed  upon  the  company  by  the  47th 
'  section  of  the  statute,  to  keep  the  gates  closed  at  aU 
times.  The  duty  to  fence,  is  a  qualified  one, — to  fence 
against  the  owners  or  occupiers  of  the  adjoining  lands 
not  taken  for  the  purposes  of  the  railway.]  The  obliga- 
tion was  held  to  extend  to  keeping  the  gates  closed,  as 
well  against  cattle  straying  on  the  road,  as  against  cattle 
lawfully  travelling  thereon.  [Jervis,  C.  J.  It  was  put 
mainly  on  the  ground  of  the  absolute  duty.  Fatteson, 
J.,  says :  ^'  By  their  neglect,  the  gate  was  open.  The 
question  comes  to  be,  then, — were  the  horses  in  the  road 
lawfully,  as  against  this  company?     I  do  not   think 
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it  was  necessary  to  insert  that  word  '  lawfully  :*  for,  the        1854. 

act  directs  that  the  gates  shall  be  kept  constantly  closed :  ^^ 

and  I  think  that  imposes  an  obligation  to  keep  them   Manohesteb, 

.  Shsftield, 

closed  as  against  everything,  whether  straying  or  pass*    akd  Lnrcour- 

ing :  but,  at  aU  events,  the  horses  were  on  the  road  law-  ruA^Co.. 
fully  as  against  the  company ;  and  consequently  the  rule  ^l*P-' 
must  be  discharged/'  Maule,  J.  The  adjoining  land  is  Kenp. 
a  public  highway.  The  company  are  bound  to  fence 
against  the  owners  and  occupiers  of  the  adjoining  land. 
That  is  a  public  duty.  The  question  is,  whether  the  cir- 
cumstance that  the  cattle  were  straying  on  the  highway 
makes  any  difference.]  The  court,  in  giving  judgment 
in  Barnes  v.  Ward,  say :  "  With  regard  to  the  objection 
that  the  deceased  was  a  trespasser  on  the  defendant's 
land  at  the  time  the  injury  was  sustained, — it  by  no 
means  follows  firom  this  circumstance  that  the  action 
cannot  be  maintained.  A  trespasser  is  liable  to  an 
action  for  the  injury  which  he  docs :  but  he  does  not 
forfeit  his  right  of  action  for  an  injury  sustained. 
Thus,  in  the  case  of  Bird  v.  Holbrook,  the  plaintiff  was 
a  trespasser, — and,  indeed,  a  voluntary  one, — but  he 
was  held  entitled  to  an  action  for  an  injury  sustained 
in  consequence  of  the  wrongful  act  of  the  defendant, 
without  any  want  of  ordinary  caution  on  the  part  of 
the  plaintiff,  although  the  injury  would  not  have  occur- 
red, if  the  plaintiff  had  not  trespassed  on  the  defend- 
ant's land.  This  decision  was  approved  of  in  Lynch 
V.  Nurdin,  1  Q.  B.  87,  4  P.  &  D.  677,  and  also  in  the 
case  of  Jordin  v.  Crump,  8  M.  &  W.  782,  in  which  the 
court,  though  expressing  a  doubt  as  to  whether  the  act 
of  the  defendant  in  setting  a  spring-gun  was  illegal, 
agreed,  that,  if  it  were,  the  fact  of  the  plaintiff's  being 
a  trespasser  would  be  no  answer  to  the  action."  That 
shews,  that,  although  the  horses  here  might  have  been 
subject  to  the  consequences  of  trespassing  on  the  high- 
way, whatever  they  might  be,  it  by  no  means  follows 

VOL.  XIV. — C.  B.  Q 
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1854.       that  the  railway  company  are  not  liable  for  their  neg- 

"i^         ligenee.     [Williams,  J.     In  Barnes  v.  Ward,  the  de- 

Ma»che8ter,   fendant's  liability  was  put  upon  the  ground  of  the  exca- 

SHXFFIBIiDy  ,  ,  ,  -     ,  ,  _ 

AND  Lincoln-  vation  adjoining  the  highway  being  a  public  nuisance.] 

RAiLw!iT  Co     ^^'  ^^^^  *^®  omission  to  keep  the  gate  closed  was  a  pub- 

App.,         lie  nuisance.     [Jervis.  C.  J.     The  statute  seems  to  have 

Wallis, 

l<e>9.  taken  the  common  law  liability  to  repair  by  prescription^ 
and  made  it  the  foundation  of  the  liability  to  fence.]  It 
is  impossible  to  distinguish  this  case  from  Fawcett  v. 
The  York  and  North-^Midland  Railway  Company,  [/er- 
viSy  C.  J.  There,  the  company  were  under  a  positive 
obligation  to  ke^  the  gate  closed.  What  right  had 
they,  then,  to  say  the  plaintiff's  cattle  were  not  lawfully 
on  the  highway  ?]  In  Davies  v.  Mann,  10  M.  &  W.  546, 
where  the  defendant  n^ligently  drove  his  horses  and 
waggon  against,  and  killed,  an  ass  which  had  been  left  in 
a  highway  fettered  in  the  forefeet,  and  thus  unable  to 
get  out  of  the  way  of  the  defendant's  waggon,  which  was 
going  at  a  smartish  pace  along  the  road, — it  was  held, 
that  the  jury  were  properly  directed,  that,  although  it 
was  an  illegal  act  on  the  part  of  the  plaintiff  so  to  put 
the  animal  on  the  highway,  the  plaintiff  was  entitled  to 
recover. 

Addison,  in  reply.  Whatever  might  be  the  duty  of 
the  company  as  to  fencing  against  persons  lawfully  using 
the  highway,  they  clearly  are  under  no  such  liability  as 
against  cattle  trespassing  there. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

After  the  finding  of  the  jury,  we  must  assume  that  the 
cattle  of  the  respondents,  without  any  fault  on  their 
part,  strayed  into  the  public  road  adjoining  the  railway, 
and,  through  defect  of  the  appellants'  fences,  got  upon 
the  railway,  and  were  killed. 
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The  question  is,  whether,  upon  these  facts,  the  appel-        1854. 
lants  are  liable  to  this  action.     We  are  of  opinion  that  Tub 

they  are  not.  Suefeibld, 

This  is  not  the  case  of  a  railway  crossing  a  highway  -^^  Lincoln- 
upon  a  level,  with  a  gate  on  either  side  of  the  railway ;  Railway  Co., 
but  of  a  highway  running  alongside  of  a  railway.  The  waSh, 
only  enactment  which  is  applicable  to  such  a  case,  is,  the  ^^^^- 
68th  section  of  the  Railways  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  20.  It  provides  that  the  company  shall 
make,  and  at  all  times  thereafter  maintain,  the  follow- 
ing works,  for  the  accommodation  of  the  owners  and 
occupiers  of  land  adjoining  the  railway,  that  is  to  say 
(amongst  other  things),  '^sufficient  posts,  rails,  hedges, 
ditches,  mounds,  and  other  fences  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands 
not  taken,  and  protecting  such  lands  firom  trespass,  or  the 
cattle  of  the  owners  and  occupiers  thereof  firom  stray- 
ing thereout  by  reason  of  the  railway,  together  with  all 
necessary  gates,  made  to  open  towards  such  adjoining 
lands,  and  not  towards  such  railway.^'  Certainly,  this 
section  makes  a  very  insufficient  provision  for  the  pro- 
tection of  the  pubUc  where  a  railway  runs  alongside  a 
public  highway ;  but,  nevertheless,  it  is  clear  that  it  was 
intended  to  apply  to  such  a  case,  for,  if  not,  there  is  no 
section  which  casts  the  obligation  to  fence  upon  the  rail- 
way company  in  such  cases.  The  highway,  therefore,  is 
to  be  considered  adjoining  land  not  taken;  and  the  same 
construction  must  be  put  upon  the  same  words,  whether 
that  adjoining  land  be  a  public  highway  or  a  private 
close. 

What,  then,  is  the  nature  of  the  obligation  cast  upon 
the  railway  company  by  this  section  ?  They  arc  bound 
to  fence  so  as  to  keep  the  cattle  of  the  owners  or  occu- 
piers of  the  adjoining  lands  not  taken,  firom  straying 
thereout.  In  Bickeits  v.  The  East  and  West  India 
Docks  and  Birmingham  Junction  Railway  Company,  this 

q2 
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1854.        court  has  already  determined  that  the  obligation  of  the 

^^^  railway  company  by  this  section  is  the  same  as  it  wonld 

MAyoHMTEB,   have  been  at  common  law  if  they  had  been  bound  by 
Sheffixld,  ... 

AND  Lincoln-  prescription  to  repair  the  fences ;  in  other  words^  that 

Railway  Co.,   ^'^^J  ^^^  ^^7  bound  to  keep  up  the  fences  against  the 
^PP-»         cattle  of  the  owners  or  occupiers  of  the  adjoining  lands. 
Rc8p.  Were,  then^  the  cattle  of  the  respondents^  at  the  time 

they  were  killed^  the  cattle  of  the  owners  or  occupieiB  oi 
the  adjoining  land, — the  highway  ?  We  think  they  were 
not :  and  the  case  of  Dovaston  v.  Payne,  2  H.  Blac 
527,  appears  to  us  to  decide  that  question.  Whilst  cattlfi 
are  passing  along  a  highway,  the  owners  of  such  cattle 
are  using  it  according  to  the  dedication  of  the  owner  of 
the  soil,  and,  being  there  with  his  consent,  the  owners 
are  strictly  occupying  the  highway.  If,  therefore,  whilst 
passing  along  the  road,  they  stray  into  an  adjoining 
field,  the  owner  of  that  field  cannot  distrain  them  da- 
mage feasant,  if  he  was  bound  to  keep  up  the  fence 
against  the  road :  but,  if,  instead  of  passing  along  the 
road,  the  cattle  had  strayed  there,  they  might,  if  they 
escaped  into  the  adjoining  close,  be  distrained  damage 
feasant,  notwithstanding  the  owner  of  that  close  was 
bound  to  repair  the  fence  between  his  close  and  the  road, 
because  the  cattle  were  ^vrongfully  on  the  road,  and  the 
owners  were  not  occupying  it  so  as  to  cast  any  obliga- 
tion to  repair  upon  the  distrainor. 

Applying  this  case,  and  the  principles  thus  established, 
to  the  present  question,  we  are  of  opinion  that  the  re- 
spondents were  not  occupying  the  road  with  their  cattle 
which  strayed  on  the  road,  and  that  therefore  there  was 
no  obligation  upon  the  appellants  to  maintain  a  fence 
against  them. 

If,  then,  there  was  no  obligation  to  maintain  the  fences 
against  the  respondents'  cattle,  the  appellants  were  guilty 
of  no  wrong  in  omitting  to  do  so.  There  was  no  com- 
plaint that  the  railway  was  conducted  improperly :  the 
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only  coinplaint  is,  that  the  fences  were  insuflScient.    But        1834. 
the  legislature,  with  a  full  knowledge  of  the  dangers  of         ^^ 
railway,,  has  cast  upon  them  a  limited  obligation  only;    M^^7^«^«. 
*°d  we  cannot  enlarge  it,  merely  because  the  public   and  Lincoln- 
»fety  may  be  endangered.  RaiSwTy  Co  , 

This  distinguishes  this  case  from  the  cases  cited.     In       ,^J*^'' 
^«t<?ceW  y.  The  York  and  North-Midland  Railway  Com-        Resp. 
/w«y,  16  Q.  B.  610,  the  company  were  required,  by  ex- 
press words  of  the  statute,  to  keep  the  gate  closed  across 
the  road,  under  all  circumstances,  and  were  guilty  of  a 
wrong  in  omitting  to  do  so.     So,  Bird  v.  Holbrooke  4 
Bingh.  628, 1  M.  &  P.  607,  was  decided  upon  the  ground 
that  it  was  unlawful  to  set  spring-guns,  and  that  thcrc- 
fiwfe  the  defendant  was  liable,  even  though  the  plaintiflF 
was  a  trespasser;  and  Barnes  v.  Ward,  ant^,  Vol.  IX, 
p<  892,  was  determined  upon  the  ground  that  the  area 
close  to  the  public  highway,  into  which  the  deceased  fell,, 
was  a  public  nuisance. 

If  the  appellants  had  been  guilty  of  a  wrongful  act, 
thoe  are  many  cases  to  shew  that  the  respondents  would 
wt  lose  their  remedy  merely  because  their  cattle  were 
^Jttpagsers :  but,  in  this  case,  there  is  no  wrongful  act ; 
for,  the  obligation  to  repair  does  not  exist,  the  cattle 
kebg  trespassers,  and  the  owners  not  therefore  occupy- 
^  the  adjoining  land,  in  the  language  of  the  act  of 
pariiament. 

Appeal  allowed,  with  costs. 
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1834. 


Jan.  81. 


Greenwood  and  Others  v.  Sutcliffe  and  Others. 


A  testator,  1  HIS  was  an  action  of  ejectment.     The  following  case 

WiUiam,  and  was,  by  conscnt  of  the  parties,  and  by  order  of  Talfourd, 

A^a  a^^*^  J.,  stated  for  the  opinion  of  the  court  :— 
Maria,  devised        The  lands  sought  to  be  recovered  in  this  action,  were, 

an  esijate  called 

"Scaitciiffe"to  a  Dioiety  of  an  estate  called  ^'The  Royd,"  situate  in 
Sa^n*w^  Stansfield,  in  the  parish  of  Halifax,  in  the  county  of 
to  receive  the     York,  and  also  a  moiety  of  several  messuages,  with  the 

rents  and  pro- 
fits,  and  pay 
the  same  to 

Anna  for  her  sole  nse  during  her  life ;  and,  from  and  after  her  decease,  to  stand  seised  and 
possessed  of  the  same  estate^  and  alto  of  all  accruing  share  and  interest  to  tohich  Anna 
might  become  entitled  by  survivorship  under  the  trusts  of  that  ujillj  or  otherwise,  to  tho 
use  of  all  and  every  the  la^-iul  child  aud  children  of  Anna,  and  the  issue  of  such  of  them  aa 
should  then  he  dead,  their  heirs  and  assigns  for  ever,  as  tenants  in  common ;  hut,  in  case 
Anna  should  die  without  leaving  lawfid  issue,  then  the  trustees  were  to  stand  seised  of 
tho  estate  devised  to  them  hi  favour  of  Anna,  as  well  as  of  the  accruing  share  and  interest 
to  which  she  might  become  entitled  by  survivorship  under  the  trusts  of  that  will  or 
otherwise,  to  the  use  of  such  persons,  &c.,  as  Anna  should  by  will  appoint ;  and,  in  default 
of  appointment,  to  the  use  of  William  and  Maria,  or  such  of  them  as  should  be  then  living, 
and  the  issue  of  such  of  them  as  should  be  then  dead,  their  heirs  and  assiffus  for  ever,  in 
equal  shares  and  proportions,  as  tenants  in  common,  such  last-mentioned  issue  to  take 
only  the  share  or  shares  their  deceased  parent  or  parents  would  respectively  have  taken, 
if  living. 

Tho  testator  also  devised  another  estate  called  "  The  Royd,"  to  the  same  trustees,  to  hold 
in  fee,  in  trust  to  receive  the  rents  and  profits,  and  pay  the  same  to  his  daughter  Bfaria 
for  her  sole  use  during  her  life ;  and,  from  and  af\cr  her  decease,  to  stand  seised  and  pos- 
sessed of  the  same  estate,  and  also  of  all  accruing  shares  and  interests  to  which  Maria 
might  become  entitled  under  the  trusts  of  that  will,  or  otherwise,  to  the  use  of  all  and 
every  the  lawful  child  and  children  of  Maria,  and  the  issue  of  such  of  them  as  should  be 
then  dead,  their  heirs  and  assigns  for  ever,  as  tenants  in  common ;  but,  in  case  Maria  should 
die  without  leaving  lawful  issue,  then  the  trustees  were  to  stand  seised  of  the  estate  devised 
to  them  in  favour  of  Maria,  as  well  as  of  the  accruing  share  and  interest  to  which  she  might 
become  entitled  by  survivorship  under  the  trusts  of  that  will,  or  otherwise,  to  the  use  of 
such  persons,  &c.,  as  Maria  should  by  will  appoint ;  and,  in  default  of  appointment,  to 
William  and  Anna,  or  such  of  them  as  should  be  then  living,  and  the  issue  of  such  of  them 
as  should  be  then  dead,  their  heirs  and  assigns  for  ever,  in  e<|ual  shares  aud  proportions,  as 
tenants  in  common,  such  last-mentioned  issue  to  take  only  the  share  or  shares  their  deoeaf  ed 
parent  or  parents  would  respectively  have  taken,  if  living. 

Maria  died  unmarried  and  intestate : — 

Held,  that  tho  words  "  all  accruing  share  and  interest  to  which  Anna  might  become 
entitled  by  survivorship  under  the  trusts  of  the  will  or  otherwise,"  were  not  intended  to 
control  the  devise  of  the  moiety  of  the  estate  to  Anna,  contingent  on  tho  death  of  Maria 
without  leaving  issue,  and  without  having  exercised  her  power  of  appointment,  although 
there  might  be  nothing  else  in  the  will  to  which  they  could  ajyply ;  but  that  the  express 
limitation  of  the  estate  in  question  to  William  and  Anna,  as  tenants  in  common  in  fee, 
must  have  its  ordinary  legal  eflcct. 
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appurtenances,  called  "  Yoak  Hill  Cottages,  situate  in        1854. 
Stanafield  aforesaid. 


Geesnwood 
AVilliam   Sutcliflfe,    the  elder,  beinc:  seised   of   the     «     *'• 

^      -.  '  o  SUTCLIFFJJ. 

^J^tuety  of  the  above  lands  in  fee-simple,  on  the  13th  of 
*  etniarjr,]  1840,  made  bis  will,  duly  executed  and  at- 
*^^ted  as  required  by  law. 

The  will  was  set  out,  the  material  parts  being  as 
'oUows:— 

*'In  the  next  place,  I  give  and  devise,  direct,  limit,  WiiiofWii- 
^O.d  appoint,  all  and  every  my  real  estates,  whatsoever  {^^eldJlf  ^* 
^lid  wheresoever,  over  which  I  have  a  disposing  power, 
to  the  several  persons  and  in  manner  hereinafter  in  that 
*>elialf  set  forth,  that  is  to  say, — I  give,  devise,  and  be-  Annuity  to 
queath  unto  my  youngest  daughter,  Maria,  during  her 
lile,  the  annual  sum  or  yearly  rent-charge  of  15/.,  with- 
out any  deduction  on  any  account  whatsoever,  to  be 
paid  to  her  by  two  equal  half-yearly  paymentSi  on  the 
24th  of  June  and  the  25th  of  December  in  each  and 
every  year ;    the  first  payment  thereof  to  be  made  ou 
SQch  of  the  said  days  as  shall  first  happen  next  ailer  my 
decease ;    and  I  charge  the  same  on  the  real  estates 
liereinafler  limited  to  my  trustees  in  favour  of  my  eldest 
daughter,  Anna,  and  her  issue ;  and  I  declare  that  the 
foresaid  annuity  is  given  and  devised  by  mc  to  my  said 
daughter  Maria  as  aforesaid,  u})on  the  same  conditions, 
and  subject  to  the  same  restrictions  as  are  hereinafter 
declared  with  regard  to    the  real  estates  hereinafter 
timited  to  my  said  trustees  in  trust  for  my  said  daughter 
Maria,  as  hereinafter  mentioned  ;  and,  in  case  the  same 
annual  sum  or  yearly  rent-charge,  or  any  part  thereof, 
tball  be  unpaid  for  the  space  of  twenty-one  days  next 
•fter  any  of  the  aforesaid  days  of  payment,  it  shall  be 
Wal  for  my  said  daughter  Maria  to  enter  upon  all  and 
^^  or  any  part  of  the  said  hereditaments  respectively 
^Mttged  with  the  said  annual  sum  or  yearly  rent-charge 
^  aforesaid,  and  to  distrain  for  the  same,  or  for  so  much 
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1854.       thereof  as  shall  be  in  arrear^   and  for  all  costs  and 

7;  charges  occasioned  by  the  non-payment  thereof,  and  to 

V.  sell  such  distresses  in  like  manner  as  for  rents  reserved 

by  lease  on  common  demise.     I  give^  devise,  limit,  and 

Devise  of  Scait-  -    .        j.  --i  ttt-h'  i  •  a.       •     1 

cliffe  to  Anna,    appomt  imto  my  said  son  William,  and  my  stster-in-law, 

Maria  Ingham,  all  that  my  said  estate  called  '  Scaitdiffe,' 
including  therein  those  two  farms  called  '  Boyd  Hooae' 
and  '  Upper  Bear  Wise,'  or  '  New  Townley,'  consisting 
of  several  farm-houses,  bams,  buildings,  and  several 
closes  of  land  containing  by  admeasurement  one  hun- 
dred days'  work,  or  thereabouts,  all  situate  and  being  in 
the  township  of  Todmorden-with-Walsden,  in  the  parish 
of  Rochdale,  in  the  county  of  Lancaster, — ^To  hold  the 
same  imto  my  son  William,,  and  my  said  sister-in-law, 
Mari&  Ingham,  their  heirs  and  assigns,  subject  to  and 
charged  with  the  payment  of  the  said  annuity  or  yeariy 
rcnt-chai^e  of  15/.  payable  to  my  daughter  Maria  daring 
the  term  of  her  natural  life,  as  hereinbefore  mentioned ; 
and,  subject  thereto,  upon  trust  to  receive  the  rents,  issues, 
and  profits  of  the  said  last-mentioned  real  estates  and 
premises,  and,  from  time  to  time  when  and  as  they  he- 
come  due  and  are  received,  to  pay  the  same  imto  my  eldest 
daughter  Anna,  for  and  during  the  term  of  her  natural 
life,  for  her  own  separate  use  and  benefit,  independently 
and  exclusively  of  any  husband  with  whom  she  may 
intermarry,  and  without  being  in  anywise  subject  or 
liable  to  his  debts,  interference,  engagements,  or  contrdlj 
so  that  my  said  daughter  Anna  may  not  during  coverture 
charge,  assign,  or  otherwise  dispose  of  the  said  rents, 
issues,  and  profits,  or  any  part  of  the  same,  in  the  way  of 
anticipation ;  and  I  declare  that  the  receipts  of  my  said 
daughter  Anna  shall  be  effectual  discharges  for  so  much 
of  the  said  rents,  issues,  and  profits  as  shall  be  therein 
mentioned  or  acknowledged  to  be  received :  And*  from 
and  after  the  decease  of  my  said  daughter  Anna,  I  direct 
that  my  said  trustees,  their  heirs,  executors,  and  ad* 


V. 
SUTOUVFK. 
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loixustrators^  shall  stand  and  be  seised  and  possessed  of        1854. 
oir  iio^terested  in  the  said  last-mentioned  real  estates  and    obexvwood 
pr^eixiises,  and  the  rents^  issues,  and  profits  thereof^  and 
cfall  accruing  share  and  interest  to  which  she,  my 
daughter  Anna,  may  become  entitled  by  survivor- 
shfip,  under  the  trusts  of  this  my  will,  or  otherwise,  to  the 
uses  and  upon  the  trusts  following^  that  is  to  say^ — ^To 
tlie  use  of  all  and  every  the  lawful  child*  and  children  of 
my  said  daughter  Anna^  and  the  issue  of  such  of  them 
aa  sliall  be  then  dead^  his,  her^  or  their  heirs  and  assigns^ 
for  ever^  if  more  than  one^  in  equal  shares  and  {»x>por- 
tions^  as  tenants  in  common^  and  not  as  joint-tenants^ 
such  last-mentioned  issue^  nevertheless^  to  take  only  the 
share  or  shares  their  deceased  parent  or  parents  would 
xespectively  have  taken  if  living :   But^  in  case  my  said 
daughter  shall  depart  this  life  without  leaving  lawful 
woe,  then  I  direct  that  my  said  trustees^  their  heirs^ 
ciiecutors,  and  administrators^  shall  stand  seised  of  the 
^  last-mentioned  real  estates  and  premises  hereby  de- 
lved to  them  in  favour  of  my  said  daughter  Anna^  as 
^dl  as  of  all  accruing  share  and  interest  to  which  she 
nay  become  entitled  by  survivorship  under  the  trusts  of 
^  ay  will,  or  otherwise,  to  the  use  of  such  person  or 
pcnons,  upon  and  for  such  trusts,  ends,  intents,  and  pur- 
V^i  in  such  parts,  shares,  and  proportions,  and  under 
^  sulqect  to  such  powers,  conditions,  and  restrictions, 
^  in  such  manner  and  form  in  all  respects,  as  my 
■*M  daughter  Anna  shall,  whether  she  be  sole  or  mar- 
^i  by  her  last  will  and  testament  in  writing,  or  any 
^^^^  or  codicils  thereto,  or  any  writing  in  the  nature 
rf  or  purporting  to  be  her  last  will  and  testament,  to  be 
l^W  signed,  sealed,  and  delivered  in  the  presence  of 
^  attested  by  three  or  more  credible  witnesses,  direct 
^  appoint,  give,  or  dispose  of  the  same ;  and,  in  default 
of  such  direction  or  appointment,  gift,  or  disposition, 
and  80  far  as  the  same,  if  incomplete,  shall  not  extend. 
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1864.  then  to  the  use  of  my  said  son  William  and  my  said 
Qbxsmwood~  daughter  Maria^  or  such  of  them  as  shall  be  then  living, 
^     ^*  and  the  issue  of  such  of  them  as  shall  be  then  dead,  their 

heirs  and  assigns  for  ever,  in  equal  shares  and  pro- 
portions, as  tenants  in  common;  such  last-mentioned 
issue,  nevertheless,  to  take  only  the  share  or  shares  their 
deceased  parent  or  parents  would  respectively  have  taken 
Devise  of  tho  if  living.  I  also  give,  devise,  and  bequeath,  direct,  and 
oy  *"^  appoint  unto  my  said  son  William,  and  my  said  sister- 
in-law,  Maria  Ingham,  all  that  my  other  estate,  sitoate 
and  being  in  Stansfield  aforesaid,  and  called  '  The  Boyd,' 
and  all  the  messuages,  dwelling-houses,  bams,  buildings, 
lands,  closes,  and  grounds  belonging  thereto,  and  ocnn- 
prising  the  same,  now  in  the  possession  of  Thomas  White- 
head, his  under-tenants  and  assigns,  or  in  whose  posses- 
sion  or  occupation  the  same  now  is  or  are ;  and  also  all 
those  my  several  messuages  or  dwelling-houses,  called 
'  Yoak  Hill  Cottages,'  with  the  hereditaments  and  ap- 
purtenances thereto  respectively  appertaining,  situate  in 
Stansfield  aforesaid, — To  hold  the  same,  with  all  and 
every  the  hereditaments  and  appurtenances  thereto  be- 
longing, unto  my  said  son  WiUiam,  and  my  said  sister- 
in-law,  Maria  Ingham,  their  heirs  and  assigns,  upon 
trust  to  receive  the  rents,  issues,  and  profits  of  the  said 
last-mentioned  real  estates  and  premises,  and  from  time 
to  time  to  pay  the  same  when  and  as  they  become  due 
and  are  received,  unto  my  youngest  daughter,  Maria,  for 
and  during  the  term  of  her  natural  life,  for  her  own 
separate  use  and  benefit  independently  and  exclusively 

without  bemg  in  anywise  subject  or  liable  to  his  debts, 
interference,  engagements,  or  control,  and  so  that 
my  said  daughter  Maria  may  not  during  coverture 
charge,  assign,  or  otherwise  dispose  of  the  said  rents, 
issues,  and  profits,  or  any  part  of  the  same,  in  the  way 
of  anticipation ;  and  I  declare  that  the  receipts  of  my 
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said  daughter  Maria  shall  be  effectual  discharges  for  so        1864. 
much  of  the  said  rents,  issues,  and  profits  as  shall  be    gbbbmwood" 
therein  mentioned  and  acknowledged  to  be  received:     „     ^^ 
And,  firom  and  after  the  decease  of  my  said  daughter 
Maria,  I  direct  that  my  said  trustees,  their  heirs,  exe- 
cutors, and  administrators,  shall  stand  and  be  seised  and 
possessed  of  and  interested  in  the  said  real  estate  and 
premises  hereby  devised  to  them  in  favour  of  my  said 
daughter  Maria,  and  the  rents,  issues,  and  profits  there- 
of, and  also  of  all  accruing  shares  and  interests  to  which 
shcy  my  said  daughter  Maria,  may  become  entitled,  under 
the  trusts  of  this  my  unll,  or  otherwise,  to  the  uses,  and 
upon  the  trusts  following,  that  is  to  say, — ^To  the  use  of 
all  and  every  the  lawful  child  and  children  of  my  said 
daughter  Maria,  and  the  issue  of  such  of  them  as  shall 
be  then  dead,  his,  her,  or  their  heirs  and  assigns,  for 
ever,  if  more  than  one,  in  equal  shares  and  proportions, 
as  tenants  in  common,  and  not  as  joint-tenants,  such 
last-mentioned  issue,  nevertheless,  to  take  only  the  share 
or  shares  their  deceased  parent  or  parents  would  respect- 
ively have  taken  if  living :  But,  in  case  my  said  daughter 
Maria  shall  depart  this  life  without  leaving  lawful  issue, 
then  I  direct  that  my  said  trustees,  their  heirs,  executors, 
and  administrators,  shall  stand  seised  of  the  said  real 
estates  and  premises  hereby  devised  to  them  in  favour 
of  my  said  daughter  Maria,  as  well  as  of  all  accruing 
share  and  interest  to  which  she  may  become  entitled  by 
survivorship,  under  the  trusts  of  this  my  will,  or  other- 
wise, to  the  use  of  such  person  or  persons,  upon  and  for 
such  trusts,  ends,  intents,  and  purposes,  in  such  parts, 
shares,  and  proportions,  and  under  and  subject  to  such 
powers,  conditions,  and  restrictions,  and  in  such  manner 
and  form  in  all  respects  as  my  said  daughter  Maria 
shall,  whether  she  be  sole  or  married,  by  her  last  will 
and  testament,  to  be  by  her  signed,  sealed,  and  delivered 
in  the  presence  of  and  attested  by  three  or  more  credible 
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witnesses^  direct  or  appoint^  give,  or  dispose  of  the  same ; 
and^  in  default  of  such  direction  or  appointment^  gift^  or 
disposition^  [and  so  far  as  the  same^  if  incomplete^  shall 
not  extend^  tlien  to  the  use  of  my  said  son  William  and 
my  said  daughter  Anna^  or  such  of  them  as  shall  be 
then  livings  and  the  issue  of  such  of  them  as  shall  be 
then  dead^  their  heirs  and  assigns^  for  ever^  in  equal 
shares  and  proportions^  as  tenants  in  common;  such 
last-mentioned  issue^  nevertheless^  to  take  only  the  share 
or  shares  their  deceased  parent  or  parents  would  respect- 
ively have  taken  if  living.  All  the  rest,  residue,  and 
remainder  of  my  real  estates,  whatsoever  and  where- 
soever, and  of  what  nature  or  kind  soever,  I  give,  devise, 
and  bequeath  unto  my  said  son  William,  his  heirs  and 
assigns,  for  ever,  to  and  for  his  and  their  absolute  use 
and  benefit." 

At  the  time  of  the  making  of  the  above  wiU,  the  tes- 
tator, William  Sutclific,  the  elder,  had  three  children 
living,  namely,  William  Sutcliffe  (one  of  the  defendants), 
Anna  Sutcliffe,  and  Maria  Sutcliffe. 

Maria  Sutcliffe  died  on  the  5th  of  March,  1840,  un- 
married, and  intestate. 

On  the  16th  of  March,  1840,  the  said  testator  died 
seised  of  the  said  property,  without  having  revoked  or 
altered  his  said  will,  and  left  the  said  William  Sutcliffe 
and  Anna  Sutcliffe,  him  surviving. 

On  the  28th  of  July,  1841,  Anna  Sutcliffe  married 
James  Greenwood  (one  of  the  plaintiffs),  and  she  died 
on  the  9th  of  November,  1848,  after  having  given  birth 
to  three  children.  John  Greenwood  (another  of  the 
plaintiffs)  was  a  child  of  that  marriage,  bom  on  the 
1st  of  October,  1845.  William  Greenwood  (the  other 
plaintiff)  was  a  child  of  that  marriage,  bom  on  the  14th 
of  April,  1847.  James  Greenwood,  the  younger,  the 
other  child  of  that  marriage,  was  bom  on  the  20th  of 
October,  1848,  and  died  on  the  21st  of  April,  1849. 
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miere  was  no  settlement  upon  the  marriage  of  Anna        1854. 
S  u.'fccsliffe  with  James  Greenwood.  Geeenwood 

le  question  for  the  opinion  of  the  court  was.  whether  ^^ 

plaintiff  James  Greenwood  (as  heir-at-law  of  his  de-  Quggtioiu 
Ison  James)  and  the  other  plaintiffs^  were,  under  the 
will^  and  in  the  events  that  have  happened^  each  en- 
t^  as  tenants  in  common  in  fee^  to  one  undivided  third 
of  the  moiety  of  the  ''  Royd  Estate/'  and  of  the 
»ak  Hill  Cottages.'' 

the  court  should  be  of  opinion  in  the  affirmative^  it 
"'^^•-at  agreed  that  judgment  should  be  entered  up  for  the 
pl^ixxtiffs  by  nil  dicet,  or  in  such  manner  as  the  court 
^"<^xx]d  direct :  but,  if  the  court  should  be  of  a  contrary 
m,  it  was  agreed  that  judgment  of  nolle  prosequi 
be  entered  up  for  the  defendants,  or  otherwise^ 
le  court  should  direct. 

le  case  was  argued,  on  a  former  day  in  this  term, 
Jervis,  C.  J.,  Cresswell,  J.,  and  Williams,  J. 


Attorney-General  (with  whom  were  Huffh  Hill 

JViUes),  for  the  plaintiff.     The  testator  had  three 

^^^^ItJren, — a   son,   William,  and  two  daughters,  Anna, 

^^^d    Maria.     He  begins  by  giving  liis  daughter  Maria 

*'^^-  a  year  charged  upon  the  estates  thcreiuafter  limited 

^^    Anna.     He  then  devises  an  estate  called  Scaitcliffc, 

^^^ject  to  the  annuity  of  15/.  to  Maria,  in  tnist  for  his 

^siughter  Anna  for  life;    and,  after  her  decease,  the 

^^stees  to  stand  possessed  of  the  premises,  and  also 

^^  ftll  accruing  share  and  interest  which  Anna  might 

'^^come  entitled  to  by  survivorship,  under   the  trusts 

^^  the  will,  or  otherwise,  in  trust  for  the  children  of 

^I^IU^  and    their    issue :    but,    in   case  Auna  should 

^e  without  leaving  lawful  issue,  the  trustees  were  to 

^^^  possessed   of  the   premises,  and  of  all  accruing 

sbare  and  interest  as  aforesaid,  in  trust  for  such  person 

or  penons  aa  Anna  should  appoint ;  and,  in  default  of 
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1854.       appointment^  then  to  the  use  of  the  son  William  and  the 
Guxnrwcxur  ^^^^g^tei*  Maria^  and  their  issue,  as  tenants  in  common. 

^     ^'  He  then  devises  an  estate  called  The  Royd.  and  The 

SirrciJTfB.  " 

Yoak  Hill  Cottages,  m  trust  for  his  daughter  Maria  for 
life ;  and,  after  her  decease,  the  trustees  to  stand  pos- 
sessed of  the  premises  devised  to  her,  and  also  of  the  ac- 
cruing shares  and  interests  to  which  Maria  might  become 
entitled,  under  the  trusts  of  the  will,  or  otherwise,  in  trust 
for  the  children  of  Maria,  and  their  issue :  but,  in  case 
Maria  should  die  without  leaving  lawful  issue,  the  trus- 
tees were  to  stand  possessed  of  the  premises,  and  of  all 
accruing  share  and  interest  as  aforesaid,  in  trust  for  sudi 
person  or  persons  as  Maria  should  appoint;  and,  in  de- 
fault of  appointment,  then  to  the  use  of  the  son  William 
and  the  daughter  Anna,  and  their  issue,  as  tenants  in 
common.  Maria  died  unmarried  and  intestate.  Anna 
made  no  appointment.  The  children  of  Anna  now 
contend  that  they  are  entitled  each  to  an  undivided 
third  part  of  the  moiety  of  the  Royd  Estate  and  the 
Yoak  Hill  Cottages,  as  tenants  in  common  in  fee  with 
the  testator's  son  William.  It  is  clear  that  the  testator 
intended  that  that  should  be  the  effect  of  his  will.  He 
says  it  in  express  and  distinct  terms :  and  he  repeats  it 
twice  over  in  each  devise.  But  it  will  be  insisted,  on  the 
other  side,  that  the  last  provision  which  is  made  with  re- 
spect to  the  Royd  Estate,  and  the  Yoak  Hill  Cottages, 
is  inconsistent  with  that  intention,  and  gave  Maria  an 
estate  in  fee ;  and  that,  being  the  last  provision  in  the 
will,  it  must  prevail.  No  doubt,  of  two  inconsistent  pro- 
visions in  a  vrill,  the  latest  must  prevail :  but  stiU  the 
paramount  rule  of  construction,  is,  to  ascertain  the  inten- 
tion of  the  testator.  In  Jarman  on  Wills,  p.  411,  it  is 
said  :  ''  Doubt  is  sometimes  cast  upon  the  intention  of  a 
testator  by  the  repugnancy  or  contradiction  between  the 
several  parts  of  his  will,  though  each  part,  taken  sepa- 
rately, is  sufficiently  definite  and  intelligible.     In  such 
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k,  the  context  (which  is  so  often  successfully  resorted        1854. 
^^^  ft>»  the  purpose  of  throwing  light  upon  a  doubtful  pas-    gheewwocw^ 
*^©^,)  becomes  itself  the  source  of  obscurity ;  and,  unless     ,.     ^' 
•*^^3ae  principle  of  construction  can  be  found  authorising 
tne  adoption  of  one,  and  the  rejection  of  the  other  of  the 
^^■^^tinriant  parts,  both  are  necessarily  void,  each  having 
tbe     effect  of  neutralising  and  frustrating  &e  other. 
^^ith  a  riew  to  prevent  this  most  undesirable  result,  it 
become  an  established  rule  in  the  construction  of 
\j  that,  where  two  clauses  or  gif)»  are  irreconcileable, 
'tliat  they  cannot  possibly  stand  together,  the  clause 
^i&  which  is  posterior  in  local  position  shall  prevail, 
tl\e  subsequent  words  being  considered  to  denote  a  sub- 
B^qnent  intention :  Cum  duo  inter  se  pugnantia  rcperi- 
untur  in  testamento,  ultimum  ratum  est.  (a)     Hence,  it 
IB  obvious  that  a  will  can  seldom  be  rendered  absolutely 
void  by  mere  repugnancy :  for  instance,  if  a  testator,  in 
one  part  of  his  will,  gives  to  a  person  an  estate  of  inheri- 
tance in  lands,  or  an  absolute  interest  in  personalty,  and  in 
^^baequent  passages  unequivocally  shews  that  he  means 
tlie  derisee  or  legatee  to  take  a  life  interest  only,  the  prior 
gift  is  restricted  accordingly."     [Williams,  J.     Is  not 
that  which  is  supposed  to  be  an  inconsistent  limitation,  all 
contingent  upon  Anna's  dying  without  issue  ?]   "  Heirs'' 
^  over  and  over  again  been  held  to  be  a  flexible  term, 
*<*ording  to  the   apparent  intention  of  the  testator. 
^  rule  upon  this  subject  is  well  laid  down  by  Coleridge, 
K  in  Marrell  v.  Sutton,  1  Phill.  Ch.  Rep.  533,  545,— 
*To  assist  the  court  in  such  an  inquiry,  a  general  rule 
™*  been  established,  after  some  controversy.     The  lat- 
^  daase  or  phrase  is  to  be  preferred,  the  former  re- 

• 

^^^^    And,  if  this  rule  were  universal  and  unqualified 

(«)  Co.  Litt.  1 12.  b. ;   Ulrick  100 ;  Doe  d.  Leicester  v.  Bi^js, 

"f- Lichfield,  2  Atk.  372 ;  Sims  2  Taunt.  109.    And  see  Chand- 

V.  ^gkty,  6  Vo8.  243 ;  Con-  less  v.  Price,  3  Ves.  99  ;   Tf^X% 

^^^^  ▼.  CoHMtaniine,  6  Ves.  ham  v.  Wsfkham,  18  Ves.  395. 
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1854.  in  its  application,  nothing  could  be  more  easy,  of  course, 
fl^MwwAQ^  than  to  act  on  it :  the  fact  being  established, — and  it 
^     **  would  be  of  simple  ascertainment, — ^that  the  clauses  or 

sentences  were  repugnant  to  each  other,  the  decision 
would  be  easy,  and  in  all  cases  uniform.  But  I  think  it 
may  be  taken  as  clearly  established,  that  this  rule  must 
not  be  acted  on  so  as  to  clash  with  another  paramount 
rule,  which  is,  that,  before  all  things,  we  must  look  for 
the  intention  of  the  testator  as  we  find  it  expressed  or 
clearly  implied  in  the  general  tenor  of  the  will ;  and,  when 
we  have  found  that  on  evidence  satisfactory  in  kind  and 
degree,  to  that  we  must  sacrifice  the  inconsistent  clause 
or  words,  whether  standing  first  or  last,  indifferently : 
and  this  rests  upon  good  reason;  for,  although,  when 
there  are  repugnant  dispositions,  and  nothing  leads 
clearly  to  a  preference  of  one  or  rejection  of  the  other, 
convenience  is  strongly  in  favour  of  some  rule,  however 
arbitrary,  yet  the  foundation  of  this  rule,  as  of  every 
other  established  for  the  interpretation  of  wills,  obviously 
is,  that  it  was  supposed  to  be  the  safest  guide  under  the 
circumstances  to  the  last  intention  of  the  testator.  To 
consider  it  merely  arbitrary,  would  be  unnecessarily  to 
suppose  an  anomaly  in  the  canons  by  which  wills  are 
interpreted :  to  make  it  a  rule  of  evidence,  is  to  make  it 
harmonise  in  principle  with  them.  The  first  efficient 
disposition  by  deed  prevails,  because  it  exhausts  the 
power  of  the  grantor;  but  a  testament,  being  ambula- 
tory  till  the  death  of  the  testator,  the  last  expression  of 
his  mind  must  prevail :  and,  if  two  intentions  are  ex- 
pressed in  the  same  testament  inconsistent  with  each 
other,  the  former  must  be  presumed  to  have  been  aban- 
doned, and  must  be  overruled  by  the  latter.  But,  where, 
in  the  same  instrument,  either  from  recitals  overriding 
the  whole,  or  from  express  provisions,  it  can  be  collected 
with  reasonable  certainty  that  there  was  no  departure 
frt)m  the  original  intention,  the  presumption  is  rebutted^ 
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and  the  latter  clause^  as  repugnant  to  a  still  subsisting  1854. 
intention^  must  be  rejected/'  Here,  the  testator  clearly  qbeekwood 
intended  to  make  the  same  disposition  of  the  Royd  ^  ^' 
Estate  and  Yoak  Hill  Cottages,  in  favour  of  Anna,  as  he 
had  already  made  of  the  Scaitdiffe  estate  in  favour  of 
Maria.  It  will  be  said,  that,  where  the  testator  is  deal- 
ing with  the  property  by  anticipation,  he  devises  to 
Anna  for  life,  and  to  her  children  as  tenants  in  common 
in  fee ;  but  that,  where  he  is  dealing  with  the  actual 
estate,  he  gives  her  an  estate  in  fee-  The  word  "  heirs," 
however,  where  there  is  any  inconsistency,  will  bend  to 
the  intention  of  the  testator.  The  authorities  on  this 
subject  were  all  reviewed  in  the  case  of  Doe  d.  WoodaU 
v.  Woodally  ante,  Vol.  Ill,  p.  849.  There,  the  testator 
devised  lands  to  his  son  for  life,  with  remainders  in 
strict  settlement  to  his  issue ;  remainder  to  the  testator's 
grandson  A.,  for  life,  remainder  in  strict  settlement  to 
his  issue;  '^  and,  for  default  of  such  issue,  then  to  the 
use  of  my  grandchildren  B.,  C,  D.,  and  E.  (brothers 
and  sisters  of  my  grandson  A.),  if  they  shall  happen  to 
be  living  at  the  time  of  his  decease,  for  their  lives  and 
the  life  of  the  survivor  of  them,  to  take  as  tenants  in 
common,  and  not  as  joint-tenants ;  and,  from  and  after 
their  several  deceases,  and  the  decease  of  the  survivor  of 
them  the  said  B.,  C,  D.„  and  E.,  to  the  use  of  the  first 
and  all  and  every  other  the  son  and  sons  of  the  body  and 
bodies  of  my  said  grandchildren  severally  and  succes- 
sively and  in  remainder,  one  after  another,  as  they  and 
every  of  them  shall  be  in  priority  of  birth  and  seniority 
of  age,  and  of  the  several  and  respective  heirs  of  the 
body  and  bodies  of  all  and  every  such  son  and  sons  issu- 
ing, the  elder  of  such  sons,  and  the  heirs  of  his  body, 
being  always  preferred  and  to  take  before  the  younger  of 
them,  and  the  heirs  of  his  and  their  body  and  bodies,  to 
take  as  tenants  in  common,  and  not  as  joint-tenants ;  '^ 
and,  for  want  or  in  default  of  such  issue,  to  all  and  every 

VOL.  XIV. — c.  B.  K 


0. 

Suzczii^Ffi. 
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1854.  the  daughter  and  daughtesrs  of  the  four  grandchildren 
Gbs£vwood  ^^  ^^6  manner ;  and,  in  case  cither  of  my  said  grand- 
children^ B.^  C,  D.y  and  E.,  shall  happen  to  die^  leaving 
no  issue  behind  him,  her,  or  them,  then  my  will  and 
meaning  is,  that  all  and  singular  the  premises  herein 
lastly  devised  shall  go  and  remain  to  the  survivor  of 
them,  and  the  heirs  of  his  or  her  body  lawfully  to  be  be- 
gotten, in  manner  aforesaid ;  and,  on  failure  of  issue  of 
cither  of  their  bodies  lawfully  begotten,  then  I  give,  de- 
vise, and  bequeath  the  same  premises  to  the  use  of  the 
children  of  my  brothers  F.  and  Q.,^^  &c.  The  testator's 
grandson  C.  survived  his  brothers  and  sisterS;,  and  entered 
into  possession,  the  testator's  son,  and  his  grandson  A., 
having  both  died  without  issue.  It  was  held,  that  C. 
took  an  estate  for  life  only ;  the  effect  of  the  words, — 
''  shall  go  and  remain  to  the  sunivor  of  them,  and  the 
heirs  of  his  or  her  body  lawfully  to  be  begotten,  tn  man^ 
ner  aforesaid"  being,  to  bring  the  lands,  in  the  event  to 
which  the  clause  in  wliich  they  were  found  applied, 
within  the  preceding  clause,  which  gave  life-estates  to 
the  grandchildren,  with  remainders  in  tail  to  their  sons 
and  daughters ;  and  there  being  no  other  part  of  the  will 
to  which  the  words  of  reference,  ^'  in  manner  aforesaid/' 
could  l)c  applied.  In  Jesson  v.  Wright,  2  Bligh,  51, 
Lonl  £ldon  says :  "  It  is  definitively  settled  as  a  rule  of 
law,  that,  where  there  is  a  particular,  and  a  general  or 
paramoimt  intent,  the  latter  shall  prevail,  and  oourta 
are  lM>und  to  give  effect  to  the  paramount  intent.'^  It 
follows,  then,  that  the  word  ''  heirs ''  is  not  to  be  taken 
to  iui|K»rt  in  all  cases  an  estate  in  fee ;  but  that  it  will 
bend  to  the  circumstances  and  exigencies  of  the  case* 
If  ever  there  was  a  case  where  ''heirs'^  could  be  con- 
struct! to  mean  *'  childrcu/'  it  should  be  so  here.  The 
testator  has  given  his  own  exposition  of  it  in  the  cone- 
s|KUuliug  ercss-do\isos.  Suppose  Anna  had  died  with- 
out issuo,  and  iutcstato,  Ica^-iifg  Maria  and  children  of 
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snrviTing  her,  a  aimilar  qaestion  would  have        1854. 
anaen,  as  to  vrhether,  on  the  death  of  Anna,  a  moiety  of    objkj,^ood 
the  Scaitdiffe  estate  passed  to  Maria  in  fee,  or  for  life,     ^     ^* 

•.%  SUTOLIPFB. 

with  remainder  to  her  children  as  tenants  in  common  in 
fee;  and^  in  that  case,  the  limitations  which  conflicted 
^th  the  beqnest  in  fee  to  Maria,  instead  of  being  placed 
earlier,  wonld  have  occurred  later  in  the  will ;  and  yet, 
tlie  language  being  the  same  in  both  dcirises,  the  court 
ntnst  necessarily  put  the  same  construction  upon  both. 

Cawlingj  control.    There  is  no  difficulty  as  to  the 

ffxmi  role  of  law :  the  only  difficulty  is,  as  to  its  ap« 

plication  to  the  circumstances  of  the  particular  case.    It 

iw  be  conceded  that  you  may  transpose  the  clauses  of 

&  villi  that  the  word  "  heii''  is  a  flexible  expression,  and 

^  the  court  must  resort  to  the  wh61e  will  in  order  to 

sflOQtafai  the  testator's  intention.     But  it  is  equally 

dear  that  the  court  will  not  reject  a  plainly  expressed 

intention  in  one  part  of  a  will,  unless  it  be  necessarily 

<XHitiQlled  by  the  general  scope  of  the  whole  instrument. 

^^  is  the  language  in  which  the  estate  is  devised  to 

Muia?    I  give,  devise,  and  bequeath,  &c.,  unto  the 

said  trustees  all  that  my  other  estate  called  the  Royd 

Batata,  &c.,  to  hold  in  fee,  in  trust  to  receive  the  rents 

and  profits,  and  pay  the  same  to  my  daughter  Maria  for 

her  sole  use  during  her  life ;  and,  from  and  after  her 

decease^  to  stand  seised  and  possessed  of  the  same  estate, 

and  also  of  aU  accruing  shares  and  interests  to  which 

Maria  may  become  entitled  under  the  trusts  of  tliis  my 

will,  or  otherwise,  to  the  use  of  all  and  every  the  lawful 

diild  and  children  of  Maria^  and  the  issue  of  such  of 

them  as  shall  be  then  dead,  their  heirs  and  assigns  for 

ever,  as  tenants  in    common;    but^  in  case  my  said 

daughter  Maria  shall  die  without  leaving  lawful  issue, 

then  the  said  trustees  shall  stand  seised  of  the  estate 

devised  to  them  in  favour  of  my  said  daughter  Maria, 

r2 
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as  well  as  of  the  accniing  share  and  interest  to  which 
she  may  become  entitled,  by  survivorship  under  the 
trusts  of  this  my  will,  or  otherwise,  to  the  use  of  such 
persons,  &c.,  as  my  said  daughter  Maria  shall  by  will 
appoint ;  and,  in  default  of  appointment,  '^  then  to  the 
use  of  my  said  son  William  and  my  said  daughter  Anna, 
or  such  of  them  as  shall  be  then  living,  and  the  issue  of 
such  of  them  as  shall  be  then  dead,  their  heirs  and  as- 
signs for  ever,  in  equal  shares  and  proportions,  as  tenants 
in  common/^  The  trustees  took  in  trust  for  Maria 
for  life,  remainder,  in  default  of  issue,  and  for  want 
of  appointment,  to  the  use  of  William  and  Anna,  as 
tenants  in  common  in  fee.  Upon  that  the  language  of 
the  will  is  clear  and  firee  from  doubt.  The  court  is 
asked,  on  the  part  of  the  plaintiffs,  to  take  the  context 
as  shewing  that  the  estate  in  fee  is  cut  down  to  an 
estate  for  life.  [Jervis,  C.  J.  The  testator  would  be 
giving  a  fee  to  William  and  an  estate  for  life  to  Anna, 
as  tenants  in  common.  Can  that  be?]  It  may;  but 
it  is  unusual.  As  applied  to  William,  "  heirs'^  can  only 
mean  heirs  in  the  ordinary  sense.  Doe  d.  Woodall  v. 
fVoodall,  no  doubt,  was  correctly  decided:  but  it 
differs  widely  from  this  case. 


The  Attorney' General,  in  reply.  There  is  a  clear 
disposition  in  the  first  part  of  the  will,  and  nothing  in 
the  subsequent  part  that  is  inconsistent  with  it, — to 
Anna  for  life,  and  to  her  children  in  the  event  of  her 
death, — twice  over.  And  it  is  equally  clear  that  the  tes- 
tator intended  that  the  share  of  the  estate  given  to 
Maria  should  go  to  Anna  in  the  event  of  her  death 
without  issue  :  he  did  not  intend  to  give  either  of  them 
the  fee;  but  to  provide  for  their  issue.  There  is,  no 
doubt,  a  little  difficulty  in  the  son  William  taking  a  fee, 
and  Anna  for  life  :  but,  though  that  could  not  be  in  the 
case  of  a  joint-tenancy,  it  may  in  the  case  of  a  tenancy 


k 
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^"^    Common.     The  two  estates  may  with  perfect  con-        1854. 
aistency  co-exist.  QBin»rwooD 

Cur.  adv.  vult.  •• 

SUTCIJPFR. 

Jkrvis,  C.  J.,  now  delivered  the  judgment  of  tho 
ooTirt : — This  case  turns  on  the  construction  of  the  will  of 
^Villiam  SutdiSe :  and  the  question  submitted  for  our 
consideration^  is^  whether  the  plaintifif  James  Greenwood 
C^A  heir-at-law  of  his  deceased  son  James)  and  the  other 
plaintiffs^  are^  under  the  said  will^  and  in  the  events  that 
liave  happened^  each  entitled^  as  tenants  in  common  in 
feCj  to  one  undivided  third  part  of  the  moiety  of  an 
estate  called  the  ''  Royd  estate"  and  the  "  Yoak  Hill 
Cottages.'' 

The  property  in  question  is  devised  to  trustees^  to  hold 
iii&e^  upon  trust  to  receive  the  rents  and  profits  and 
pay  them  over  to  the  testator's  daughter  Maria  for  life, 
for  her  separate  use,  and,  after  her  death,  to  stand  seised 
thereof  (and  also  of  all  accruing  shares  and  interests  to 
^hich  ahc  may  become  entitled  under  the  will,  or  other- 
^^,)  to  the  use  of  her  children  (and  the  issue  of  such  of 
them  as  should  be  then  dead)  in  fee,  as  tenants  in  com- 
mon :  but,  in  case  she  should  die  without  leaving  issue, 
^  the  use  of  such  persons  as  she  should  by  her  will  ap- 
point ;  and,  in  default  of  appointment,  "  to  the  use  of 
^y  son  TV'illiam,  and  my  said  daughter  Anna,  or  sucli  of 
them  as  shall  be  then  living,  and  the  issue  of  such  of 
ftcm  as  shall  be  then  dead,  their  heirs  and  assigns  for 
^%  in  equal  shares  and  proportions,  as  tenants  in  com- 
°^0D,  such  last-mentioned  issue,  nevertheless,  to  take 
^%  the  share  or  shares  their  deceased  parent  or  parents 
'^ould  respectively  have  taken,  if  living." 

The  testator's  daughter  Maria  died,  unmarried,  and  in- 
*^te,  before  the  testator,  who  died  leaving  his  son  Wil  • 
Ham  and  daughter  Anna  him  surviving.  If,  therefore, 
tl>i8  were  the  whole  of  the  will  applicable  to  the  estate  in 
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1854.        question^  no  doubt  could  exists  that^  on  the  testator's 
Obkehwood"  death,  it  passed  by  the  will  to  William  and  Anna,  as 

^ ^-  tenants  in  common  in  fee  :  and  that,  on  her  death,  in 

dvtczjtfb. 

the  year  1848,  leaving  three  sons,  her  moiety  descended 
to  her  eldest  son,  the  plaintiff  John  Greenwood,  as  her 
heir-at-law,  so  as  to  exclude  the  claim  of  the  other  plain- 
tiffs :  and,  if  this  be  so,  it  is  agreed,  by  the  form  of  the 
question  submitted  to  us,  that  the  claim  of  the  plaintiff 
is  to  foil  altogether. 

But  it  is  contended,  on  their  behalf,  that  the  will 
contains  another  limitation,  which  controls  the  bequest 
above  stated,  and  operated  so  as  to  cause  a  moiety  of  the 
estate  in  question  to  pass,  on  the  death  of  Anna,  to  her 
three  sons,  as  tenants  in  common  in  fee ;  in  which  case, 
the  plaintiff  would  be  entitled  to  our  judgment. 

This  limitation  occurs  in  the  course  of  the  disposition 
by  the  will  of  another  estate  called  Scaitcliffe,  which  is 
bequeathed  to  the  trustess  in  fee,  upon  trust  to  receive 
the  rents  and  profits,  and  pay  them  over  to  the  testator's 
daughter  Anna,  during  her  life,  for  her  separate  use; 
and,  after  her  death,  the  trustees  are  to  stand  seised  of 
this  estate,  "  and  also  of  all  accruing  share  and  interest 
to  which  she  may  become  entitled  by  survivorship  under 
the  trusts  of  this  my  will,  or  otherwise,^'  to  the  use  of  her 
children  (and  the  issue  of  such  of  them  as  should  be 
then  dead),  in  fee. 

It  was  argued  by  the  counsel  for  the  plaintiffs,  that, 
looking  at  the  whole  will,  the  words  "  all  accruing  share 
and  interest  to  which  my  said  daughter  Anna  may  be- 
come entitled  by  survivorship,"  could  have  no  other 
object  than  the  share  and  interest  which  she  would 
take  under  the  will  by  survivorship,  in  the  estate  in 
question,  in  the  event  of  her  sister  Maria  dying  with- 
out issue  and  without  hanng  exercised  her  power  of 
appointment ;  and  that,  consequently,  the  effect  of  this 
portion  of  the  wiU,  is,  to  limit,  in  that  event,  the  moiety 
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^*    the  estate  in  question^  after  the  death  of  Anna,  to  1854. 

»^dT    children,  as  tenants  in  common  in  fee.     This  dis-  Qajm,^ooD 

position,  it  is  nrced,  ought  to  be  blended  with  the  iilti-  r. 

.  SUTCLITFS. 

ttiate  limitation  in  the  direct  devise  to  Anna  and  her 


of  the  moiety  of  the  estate  in  qnestion,  so  as  to 
oontrol' the  ordinary  effect  of  that  limitation,  and  narrow 
it  to  an  estate  to  her  for  life,  and  afterwards  to  her 
children.     And  it  was  further  contended,  that,  though 
it  be  a  rule  of  construction,  that  the  later  words  in  a 
^vrill  mnst  prevail,  and  former  words  which  cannot  be  re- 
conciled therewith  must  be  disregarded  :   yet  that  this 
rale  is  not  applicable  here,  both  because  the  later  limi- 
tation may  be  reconciled  with  the  former  by  construing 
tlie  word  " heirs''  to  mean  "children,''  and,  because  the 
two  devises  to  the  two  daughters  being  precisely  similar, 
mutatis  mutandis,  a  similar  question  would  have  arisen 
if  Anna  had  died  without  issue,  and  intestate,  leaving 
Maria,  and  children  of  Maria,  surviving  her,  as  to  whe- 
ther, on  the  death  of  Anna,  a  moiety  of  the  Scaiteliffe 
estate  passed  to  Maria  in  fee,  or  to  her  for  life,  with  re- 
mainder to  her  children  in  fee,  as  tenants  in  common ; 
*nd,  in  such  case,  the  limitation  which  conflicted  with 
the  bequest  in  fee  to  Maria,  instead  of  being  placed 
^^riier,  would  have  occurred  later  in  the  will ;  and  yet, 
the  language  being  the  same  in  both  devises,  the  court 
^^t  necessarily  put  the  same  construction  on  each. 

These  arguments  would  certainly  have  led  to  no  little 
Acuity  in  deciding  this  case,  if  it  were  clear  that  the 
^oids  "  all  aceruing  share  and  interest  to  which  my  said 
^'^hter  Anna  may  become  entitled  by  survivorship," 
^')  applied  to  the  interest  which  she  might  take  in  the 
^tc  in  question,  in  the  event  of  her  sister  dying  with- 
out issue,  intestate.     But  we  do  not  think  this  is  clear. 
The  clause   is  very  inconsiderately  worded;    for,  it 
cmhraccs,  and  assumes  to  dispose  of,  Anna's  interest  by 
•^^Torahip,  not  only  in  any  estate  which  she  might 
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1864.        take  under   the  will,    but  "  otherwise,"   i.  e.,    taken 

Gbmhwood"  literally,  any  interest  which  might  come  to  her  by  sur- 

»•  vivorship  in  estates  over  which  the  testator's  tcstamen- 

SVTCLIFFX. 

tary  power  could  not  extend. 

Again,  the  phrase  ''accruing  share  and  interest  to 
which  she  may  become  entitled  by  survivorship,"  does 
not  appear  to  be  an  appropriate  description  of  a  share  in 
an  estate  given  by  way  of  executory  bequest,  in  the  event 
of  a  prior  tenant  for  life  dying  without  leaving  lawful 
issue ;  but  seems  rather  to  be  a  common  form  usually 
inserted  in  wills  which  contain  a  gift  of  an  estate  or  fund 
to  tenants  in  common  in  a  class,  with  a  clause  of  survi- 
vorship. Moreover,  the  testator  proceeds,  in  the  event 
of  Anna  dying  without  issue,  and  without  having  exer- 
cised her  power  of  appointment,  to  Umit  the  "accruing 
share  and  interest,"  &c.,  to  his  son  William  and  daughter 
Maria,  or  such  of  them  as  shall  be  then  living  (and  the 
issue  of  such  of  them  as  shall  be  then  dead),  their  heirs 
and  assigns,  for  ever.  Hence,  it  appears  to  follow,  that, 
whatever  the  testator  meant  by  the  expression  "  all  ac- 
cruing share  and  interest,"  &c.,  he  meant  something 
which  by  possibility  might  ultimately  come  to  his  daugh- 
ter Maria.  If  this  be  so,  he  could  hardly  have  intended 
to  apply  the  clause  to  an  estate  which  could  not  arise 
till  after  Maria's  death. 

For  these  reasons,  we  think  it  is  doubtful  whether 
this  limitation  was  meant  in  any  way  to  control  the  be- 
quest of  the  moiety  of  the  estate  in  question  to  Anna, 
contingent  on  the  death  of  Maria  without  leaving  issue. 
And,  though  it  be  true  that  there  is  nothing  else  to  be 
found  in  the  will  to  which  it  can  be  applied,  yet  this, 
perhaps,  belongs  to  the  kind  of  wills,  by  no  means  of 
I'arc  occurrence,  into  which  common  forms  are  intro- 
duced without  any  subject-matter  on  which  they  can 
operate.  At  all  events,  we  are  not  satisfied  that  the  tes- 
tator did  not  intend  the  direct  and  express  limitation  of 
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the  estate  in  question  to  his  son  and  daughter  Anna,        1854. 
their  heirs  and  assigns,  for  ever,  as  tenants  in  common,    grexitwood 
to  have  its  ordinary  legal  effect.    And  we  must,  there-  **• 

fore,  hold  that  it  gave  them  the  fee,  as  tenants  in  com- 
mon. Consequently,  our  judgment  must  be  for  the  de- 
fendants. 

Judgment  for  the  defendants. 


Lewis  v»  Sir  Robert  Jukes  Clifton,  Bart. 

Jan,  27. 

1  HE  declaration  stated  that  the  defendant,  on  the  21st  To  a  declani- 
of  February,  1853,  put  up  and  exposed  to  sale  by  public  ti^^t  for  ^^ 
auction  in  lots,  as  set  forth  and  particularised  in  certain  ?*^®  of  growing 

'  ...  trees,  alleging 

catalogues  thereof,  a  large  quantity  of  groii^ing  timber,  for  breach, 

then  standing  and  being  on  certain  lands  of  the  defendant  the  defend^t 

situate  at  Clifton,  in  the  county  of  Nottingham,  under  \^  "^^^ 

and  subject  to  the  following  conditions  of  sale,  that  is  to  to  fell  and  carry 

say, — 1.  The  highest  bidder  to  be  the  purchaser,  and  no  the  trees,  he 

person  to  advance  less  at  each  bidding  than  shall  be  ap-  J^f^*^*^^} 

l)ointed  by  the  auctioneer  at  the  time  of  putting  up  each  «"*!  c^ry  away 

lot :     2.  The  vendor,  by  his  agent,  reserves  to  himself  the  defendant 

one  bidding  for  each  lot :     3.  The  whole  of  the  timber  ^^VJ^' 

or  poles  to  be  axe-fallen,  in  a  workmanlike  manner,  and  ™'»8e,  and  be- 
fore breach, 
the  purchaser  to  have  the  privilege  of  such  roads  as  the  the  plaintiff 

vendor  or  his  agent  shall  direct ;  and  no  person  shall  feii^^and  air- 
fell  any  trees  or  poles  across  such  roads,  so  as  to  impede  "?^  ^^^^  ^^ 

"  "^  *  which  were  not 

the  free  use  thereof,  under  the  penalty  of  2/.  for  each  sold  to  him, 

,  -i/»ji'  ■Lxj.'x'L  exceedinir  in 

tree  or  pole  found  lying  across  or  obstructing  the  passage  number  and 

▼aloe  the  said 
residue,  which 
trees  so  fraudulently  felled  and  carried  away  were  taken  by  the  plaintiff  in  fraudulent  sub- 
stitution of  the  trees  purchaitcd  by  him  as  in  the  declaration  mentioned ;  that  the  plaintiff 
kept  the  tribes  so  fraudulently  feUed  and  carried  away  by  him ;  and  that  therefore  the  de- 
fendant refiiscd  to  i)ennit  him  to  fell  and  carry  away  the  residue  of  the  trees  contracted  for : — 
Hold,  that  the  ])lea  was  bad,  inasmuch  as  it  shewed,  not  a  rescission  or  abandonment  of 
the  contract  by  the  plaintiff,  but  a  mere  act  of  trespass,  or  wrongful  act,  for  which  the 
defendant  might  have  a  remedy;  and  that  there  was  no  estoppel. 
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1854.        of  such  roads:     4.  No  trees  or  poles  to  be  fallen  or 
Lewis        carried  through  mowing  or  standing  grass  or  com,  &c. : 
^'  5.  The  purchaser  to  repair  all  gaps  made  in  the  fences, 

m  felhng,  converting,  or  carrying  away  the  said  timber 
and  poles,  and  to  do  as  little  damage  to  the  reserved 
trees  and  poles  as  circumstances  will  admit :  the  pur- 
chaser is  to  pay  double  the  value  of  all  reserved  trees  or 
poles  that  may  be  wilfully  damaged,  and  is  not  to  re- 
move or  carry  them  away  :  6.  The  purchaser  shall  not 
employ  any  person  in  felling,  converting,  or  carrying 
away  the  said  wood,  who  may  be  objected  to  by  the 
vendor;  and  the  fall  to  be  entirely  cleared  from  off  the 
estate  by  the  21  st  of  February,  1854;  all  that  remains 
after  that  day  to  be  the  property  of,  and  at  the  disposal 
of,  the  vendor :  7.  The  purchaser  shall  pay  a  deposit  of 
10/.  per  cent,  on  his  purchase-money,  to  the  vendor's 
agent,  on  the  execution  hereof,  and  shall,  on  the  7th  of 
March  next,  attend  with  two  sufiScient  and  approved 
sureties  at  the  office  of  Mr.  H.  B.  Campbell,  in  Notting- 
ham, and  then  and  there,  at  his  own  expense,  sign  and 
deliver  their  joint  and  several  promissory  note  for  the 
payment  of  the  remainder  of  such  purchase-money  on  or 
before  the  1st  of  February,  1854 :  8.  The  vendor^s 
agent  will  find  the  purchaser  proper  situations  for  con- 
venient saw-pits,  and  burning  charcoal,  covering  for  such 
only  to  be  taken  from  places  the  vendor  or  his  agent  may 
appoint ;  and  nothing  to  be  sawn  or  burnt  but  on  the 
places  BO  pointed  out ;  and  no  horse  will  be  suffered  to 
be  turned  loose  or  to  graze  on  any  of  the  land  :  9.  The 
purchaser  shall,  within  one  week  from  the  date  hereof, 
furnish  the  vendor's  solicitor  with  the  names  and  ad- 
dresses of  the  purchaser's  sureties,  and  shall  not  begin 
felling  until  his  sureties  are  approved  of  by  the  vendor, 
and  the  said  promissory  note  signed;  and,  if  proper 
siureties  be  not  named,  and  such  promissory  note  signed, 
within  the  times  and  in  manner  aforesaid,  then  the 
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deposit-money  will  be  forfeited  to  the  vendor,  who  will  1854. 
be  at  liberty  to  re-sell  the  said  timber  and  poles  by  pub^  lewts 
lie  or  private  sale,  and  the  deficiency,  if  any,  with  all  ^' 

expenses  attending  such  second  sale,  shall  be  made  good 
by  the  purchaser :  10.  The  purchasers  of  lots  48,  52, 
53,  and  54,  buy  the  same  subject  to  their  being  numbered 
by  the  vendor's  agent,  accompanied  by  the  purchasers, 
if  the  latter  think  fit:  11.  If  any  dispute  arise  as  to 
the  contents  of  atiy  lot  or  lots,  or  otherwise,  the  same 
shall  be  decided  by  Mr.  Pott  on  behalf  of  both  the  pur- 
chaser and  seller:  Averment,  that,  on  such  exposure 
to  sale,  on  the  said  21st  of  February,  1853,  the  plaintiff 
was  the  highest  bidder,  and  was  in  due  manner  de- 
clared to  be,  and  was,  the  purchaser  of  certain  timber- 
trees  and  poles  comprised  in  the  lots  numbered  respec- 
tively in  the  said  catalogues,  12,  13,  14,  16,  17,  19,  20, 
21,  48,  49,  50,  53,  and  parcel  of  the  said  timber 
so  put  up  and  exposed  for  sale  under  and  subject  to  the 
said  conditions,  at  and  for  the  price  or  sum  of  680/.  15^. 
then  bid  by  the  plaintiflF  for  the  same :  That,  in  con- 
sideration'of  the  premises,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  then  promised  the  defendant  to 
perform  the  said  conditions  of  sale  in  all  things  on  his, 
the  plaintiff's,  part  to  be  performed,  the  defendant  then 
promised  the  plaintiff  to  perform  the  said  conditions  in 
all  things  on  his  part  to  be  performed,  and  to  suffer  and 
permit  the  plaintiff  to  fell  and  carry  away  the  said  lots 
of  timber  so  purchased  by  the  plaintiff  as  aforesaid 
from  the  said  lands  of  the  defendant,  witliin  the  time 
and  subject  to  the  restrictions  in  the  said  conditions 
mentioned  and  contained :  That,  although  he  the  plain- 
tiff did,  on  the  day  of  the  said  sale,  pay  to  the  agent  of 
the  said  defendant  the  sum  of  69/.,  being  a  deposit  of 
10/.  per  cent,  on  the  said  purchase-money  of  680/.  Ids., 
pursuant  to  the  said  conditions,  and  did  also,  at  the 
time  and  place  in  the  said  conditions  mentioned,  attend 
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1854.  with  two  sufficient  approved  sureties,  and  then  and  there 
Lxwis  sign  and  deliver  to  the  agent  of  the  said  defendant  such 
CLiPToir.  joint  and  several  promissory  note  as  in  the  said  condi- 
tions mentioned^  for  payment  of  the  remainder  of  the 
said  purchase-money  on  the  1st  of  February,  1854;  and 
although  the  plaintiff  had  always  from  the  time  of  the 
making  his  said  promise  well  and  truly  performed  the 
said  conditions  of  sale  in  all  things  to  be  performed  on 
his  part  as  the  purchaser  of  the  said  timber;  and  al- 
though the  defendant  afterwards  suffered  and  permitted 
the  plaintiff  to  fell  and  carry  away  from  the  said  lands  of 
the  defendant  the  timber-trees  and  poles  comprised  in 
certain  of  the  said  lots  of  timber  so  purchased  by  the 
plaintiff  as  aforesaid:  Yet  the  defendant,  although 
often  requested  so  to  do,  did  not  nor  would  at  any  time 
since  the  making  of  his  said  promise  suffer  or  permit  the 
plaintiff  to  fell  or  carry  away  from  the  said  lands  of  the 
defendant  the  remainder  of  the  said  timber-trees  and 
poles  so  purchased  by  the  plaintiff  as  aforesaid,  being 
the  timber-trees  and  poles  comprised  in  the  lots  num- 
bered respectively  21,  49,  50,  and  53,  although  the 
plaintiff  was  always,  during  all  the  time  aforesaid,  ready 
and  willing  to  have  the  timber  comprised  in  the  said 
last-mentioned  lot  numbered  by  the  agent  of  the  de- 
fendant, pursuant  to  the  said  conditions  in  that  behalf, — 
of  which  the  defendant  always  had  notice :  but,  on  the 
contrary  thereof,  he  the  defendant,  on  the  15th  of  June, 
1853,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  wholly  refused, 
and  still  did  reftise,  to  suffer  or  permit  the  plaintiff  to 
fell  or  remove  from  the  lands  of  him  the  defendant  the 
said  timber-trees  and  poles  comprised  in  the  last-men- 
tioned lots,  or  any  of  them,  or  any  part  thereof,  or  to 
appoint  or  direct  any  road  for  the  purpose  of  such  re- 
moval, contrary  to  the  said  conditions  of  sale,  and  his 
said  promise  in  that  behalf:     By  means  of  which  pre- 
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mises  the  plaintiff  lost  profits^  was  obliged  to  purchase  1854. 
other  timber,  was  put  to  expense  for  payment  of  wages,  lbwis 
&c.  &c.  ^  •• 

The  fifth  plea  stated,  that,  after  the  making  by  the 
defendant  of  the  promise  in  the  declaration  mentioned,  ^ 

and  before  any  breach  thereof  by  him,  the  defendant, 
the  plaintiff  felled  and  carried  away  and  removed  from 
the  lands  of  him,  the  defendant,  and  took,  accepted,  and 
received  divers  other  timber-trees  and  poles  of  the  de- 
fendant, in  lieu  of  and  in  substitution  and  in  satisfaction 
of  the  said  remainder  of  the  said  timber-trees  and  poles 
which  the  defendant  refused  to  permit  or  suffer  the 
plaintiff  to  fell  or  carry  away  or  remove  as  in  the  decla- 
ration alleged,  and  in  satisfaction  and  discharge  of  the 
said  promise  in  the  declaration  as  to  such  last-mentioned 
trees  and  poles :  and  that  the  plaintiff  had,  from  the 
time  of  the  felling  and  carrying  away  and  removal  by 
him  of  the  trees  and  poles  in  this  plea  first  aforesaid, 
hitherto,  kept  and  detained  the  same  from  the  defendant, 
and  had  converted  the  same  to  his  own  use ;  wherefore 
the  defendant  did  not  nor  would  permit  or  suffer  the 
plaintiff  to  fell  or  carry  away  or  remove  from  the  said 
lands  of  him,  the  defendant,  the  said  remainder  of  the 
said  timber-trees  and  poles,  but  refused,  as  in  the  decla- 
ration alleged. 

To  this  plea  the  plaintiff  demurred,  because  it  allied  Demurrer 
no  accord  between  the  plaintiff  and  defendant,  nor  that 
the  defendant  was  any  party  to  the  transaction  therein 
alleged. 

The  sixth  plea,  stated,  that,  after  the  making  of  the  Sixth  pica. 
promise  of  him,  the  defendant,  in  the  declaration  men- 
tioned, and  before  any  breach  thereof  by  him,  the  de- 
fendant, the  plaintiff  fraudulently  and  wrongfiilly  and 
deceitfully  felled,  carried  away,  and  removed  from  the 
said  lands  of  him,  the  defendant,  divers  timber-trees  and 
I)oles  of  the  defendant  which  had  not  been  and  were  not 
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1854.        sold  to  or  purchased  by  him  the  plaintiff,  or  comprised 
j^^^jg        in  the  said  lots  in  the  declaration  mentioned,  or  any  or 
^   **•  eitlicr  of  them,  and  to  which  the  plaintiff  had  no  right 

or  title  whatsoever,  as  he  at  all  times  well  knew ;  that 
the  said  trees  and  poles  of  him,  the  defendant,  so  firaud- 
ulently,  wrongfully,  and  deceitfully  felled,  carried  away, 
and  removed  as  aforesaid,  were  then  equal  in  numbers 
and  in  value  respectively  to,  and  exceeded  in  namben 
and  value  resj)ectively,  the  said  remainder  of  the  said 
trees  and  poles  which  the  defendant  refused  to  allow 
the  plaintiff  to  fell,  carry  away,  or  remove  as  in  the 
(leclaratiou  mentioned;  that  the  said  trees  and  poles 
so  fraudidently,  wrongfully,  and  deceitfully  felled,  car- 
ried away,  and  removed  by  the  plaintiff  as  aforesaid, 
were,  at  the  times  when  they  were  so  felled,  carried 
away,  and  removed  as  aforesaid,  felled,  carried  away, 
and  removed  by  the  plaintiff  as  and  for,  and  were 
then  fraudulently,  wrongfully,  and  deceitfully  pretended 
and  represented  by  him,  the  plaintiff,  to  be,  trees  and 
poles  which  had  been  sold  to  and  purchased  by  him,  the 
plaintiff,  as  in  the  declaration  mentioned,  and  an  equal 
number  of  the  said  trees  and  poles  which  had  been  sold 
to  and  purchased  by  him  as  aforesaid ;  that  the  said  trees 
and  poles  so  fraudulently  felled,  carried  away,  and 
removed  as  aforesaid  by  the  plaintiff,  were  so  felled^ 
carried  away,  and  removed  as  aforesaid  in  fraudulent 
substitution  of  trees  and  poles  piurchased  by  the  plaintiff 
as  in  the  declaration  mentioned,  equal  in  number  and 
value  respectively  to  the  said  remainder  of  the  said  trees 
and  poles  in  the  declaration  and  in  this  plea  mentioned ; 
and  that  the  said  trees  and  poles  which  the  plaintiff  was 
permitted  to  fell  and  carry  away,  as  in  the  declaration 
mentioned,  together  with  the  said  trees  and  poles  so 
fraudulently  felled,  carried  away,  and  removed  as  afore- 
said, equalled  and  exceeded  in  number  and  value  re- 
spectively all  the  trees  and  poles  which  were  sold  to  and 
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purchased  by  the  plaintifif  in  the  declaration  mentioned;        1854. 

and  that^  from  the  time  of  the  feUing,  carrying  away,        Lbwib 

and  removing  of  the  said  trees  and  i)oIes  so  fraudulently  ^* 

felled^  carried  away^  and  removed  as  aforesaid,  hitherto, 

the  plaintiff  had  kept  and  retained,  and  still  kept  and 

retained  the  same  from  the  defendant,  and  had  converted 

them  to  his  own  use  ,*  and  that  therefore  the  defendant 

did  not  nor  ^ould  permit  or  suffer  the  plaintiff  to  fell 

or  carry  away  from  the  said  lands  of  him,  the  defendant^ 

the  said  remainder  of  the  said  timber-trees  and  poles, 

but  refused  as  in  the  declaration  alleged. 

To  this  plea  also  the  plaintiff  demurred,  because  the  Demmrer 
facts  therein  alleged  afforded  no  answer  to  the  defend- 
ant's breach  of  contract,  although,  if  true^  they  might 
furnish  ground  for  an  action  by  the  defendant  against 
the  plaintiff. 

The  defendant  joined  in  demurrer. 

Udall,  in  support  of  the  demurrer  to  the  sixth  plea,  (a) 
The  sixth  plea  affords  no  answer  to  the  action:  it 
amounts  in  substance  to  this,  that  the  plaintiff  has  com- 
mitted a  trespass  against  the  defendant.  If  he  has,  the 
defendant  will  have  his  remedy  by  a  cross-action ;  and 
in  &ct  a  cross-action  is  now  pending.  [The  court 
called  on 

JByles,  Seijt.  (with  whom  was  Hawkins),  control.  A 
parol  contract  may  be  rescinded  by  parol  before  breach. 
In  Com.  Dig.  Action  upon  the  Case  upon  Assumpsit  (G.), 
it  is  said,  that,  ''  if  a  man  make  a  promise,  he  to  whom 
it  was  made,  before  a  breach,  may  discharge  it  by 
parol  '/^  for  which  is  cited  JVeswaller  v.  Keyne,  Cro.  Jac. 
619,  where  it  was  so  laid  down  by  Houghton,  J.  And 
the  authority  of  that  ease  was  recognised  by  the  court  of 

(a)  The  other  demurrer  was  abandoned;  the  jiuy  having 
found  the  facts  against  the  defendant. 
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1854.       Exchequer  in  King  v.  GUleit,  7  M.  &  W.  65,  where  it 
Lewis        ^^'^  ^^^^^  ^^^^'  ^  ^  declaration  in  assumpsit  founded  on 
'^^  mutual  promises  to  marry  within  a  reasonable  time,  it  is  a 

good  plca^  that,  after  the  promise,  and  before  any  breach 
thereof,  the  plaintiff  absolved,  exonerated,  and  discharged 
the  defendant  from  his  promise,  and  the  performance 
thereof.     And  Alderson,  B.,  in  giving  the  judgment  of 
the  court,  said  :  '^  The  question  before  the  court  is  this^ — 
whether,  to  an  action  founded  on  mutual  promises  to 
marry  witliin  a  reasonable  time,  the  defendant  could 
plead,  that^  before  any  breach  of  the  contract  on  his 
part,  the  plaintiff  wholly  exonerated  him  ficom  the  per- 
formance of  that  contract.    And  it  was  contended  that 
the  proper  pica  was,  that,  before  breach,  the  plaintiff  and 
defendant  by  mutual  agreement  had  rescinded  the  con- 
tract previously  made  between  them.     No  doubt,  such  a 
pica  would  be  good :  but,  on  looking  into  the  precedents 
to  which  we  have  been  referred,  we  find  that  the  form  of 
the  present  pica  has  been  adopted  and  held  good  in 
several  cases.    There  are  precedents  in  several  of  the 
books  of  entries  (a),  and  there  arc  two  dedded  autho- 
rities, Holland  and  Comer's  Case,  2  Leon.  214,  and  Lomg* 
don  V.  Stokes,  Cro.  Car.  383.    And  we  think  this  latter 
case  explains  the  matter,  and  reconciles  the  present  plea 
with  general  principles."     In  Hochster  v.  De  La  Tour, 
2  Ellis  &  B.  678,  the  plaintiff  declared  on  an  agreement 
to  employ  Iiim  as  a  courier  from  a  day  subsequent  to  the 
date  of  the  writ ;  averring  that  the  plaintiff,  from  the 
time  of  the  agreement  till  the  refusal  by  the  defendant 
after  mentioned,  was  ready  and  willing  to  perform  his 
part  of  the  contract ;  and  alleging  for  breach,  that,  be- 
fore the  day  for  the  commencement  of  the  employment, 
the  defendant  refused  to  perform  the  agreement,  and 
dischai^ed  the  plaintiff  from  performing  it,  and  wrong- 
er) East.  Ent.  685 ;  Brownlow's  Eni.  67  (fol.  ed.) ;  Heme** 
Pleader,  31. 
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foiJly  wholly  ^t  an  end  to  the  agreement.    Upon  motion        1854. 
in  arrest  of  judgment,  it  was  held,  that  a  party  to  an        Lewis 
executory  agreement  may,  before  the  time  for  executing      CLrrroN 
it,  break  the  agreement,  either  by  disabling  himself  from 
MfiUing  it,  or  by  renouncing  the  contract ;  and  tliat  an 
actum  will  lie  for  such  breach,  before  the  fulfilment  of 
Ae  agreement;  and,  further,  that  it  sufliciently  appeared 
on  the  fece  of  the  declaration,  that  there  was  on  the 
pwt  of  the  defendant,  not  merely  an  intention  to  break 
the  contract,  of  which  intention  he  might  repent,  Imt  a 
renunciation  communicated  to  the  plaintiff,  on  which 
*ke  plaintiff  was  entitled  to  act ;  and,  consequently,  that 
^  plaintiff  was  entitled  to  judgment.     So,  here,  the 
conduct  of  the  plaintiff  amounted  to  a  rescission  of  the 
^tract,  before  any  breach  thereof  on  the  part  of  the 
defendant.     [Maule,  J.  luHocJister  v.  DeLa  Tour^  the 
contract  was  one  which  it  was  in  the  power  of  either 
P'rty  to  put  an  end  to  (it  may  be,  wrongfully,)   with- 
out the  assent  of  the  other.]     The  plaintiff,  in  cutting 
■Dd  carrying  away  the  wrong  trees,  was  guilty  of  such 
^"■^Mconduct  as  to  dispense  with  the  performance  of  the 
contract  on  the  defendant's  part.    [JerviSy  C.  J.  Suppose, 

• 

"i8tead  of  taking  the  wrong  trees,  the  plaintiff  had 
™V€n  off  a  flock  of  sheep,  would  that  have  amounted  to 
*re8cission  of  the  contract?]  This  is  not  merely  a 
wrongful  act  on  the  part  of  the  plaintiff:  there  was  a 
wrt  of  trust  and  confidence  reposed  in  him  in  reference 
to  the  contract ;  he  was  to  take  part  in  numbering  the 
^f^.  Then,  the  plea  discloses  an  estoppel  in  pais ;  aud 
tttoppelsin  pais  need  not  be  mutual.  If  this  had  arisen 
on  evidence  at  nisi  prius,  the  moment  it  appeared  that 
^  plaintiff  had  stated  that  the  trees  wliich  he  took  were 
the  trees  contracted  to  be  delivered,  and  the  non  delivery 
of  whic^j  he  complains  of,  it  would  be  the  duty  of  the 
judge  to  tell  the  jury  that  he  was  estopi)ed  from  saying 
™tthey  were  not.     The  rule  laid  down  in  Pickard  v. 

VOL.  X1Y.~  c .  B.  s 
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1854.        Sears,  6  Ad.  &  E.  469,  2  N.  &  P.  4ft8,  and  recognised  in 
j^^^g        Freeman  v.  Cooke,  2  Exch.  654, — ^that,  *'  where  one  by 
9'  his  words  or  conduct  wilfully  causes  another  to  believe 

in  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  or  to  alter  his  own  preyious 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the 
same  time,'' — applies  to  this  case.  [Maule,  J.  You  rely 
on  the  matter  which  gives  rise  to  the  estoppel,  as  being 
on  the  record ;  should  you  not  shew  by  the  record  that 
you  so  rely  on  it?]  It  need  not  be  pleaded  in  any  par- 
ticular form.  [Williams,  J.  The  representation  must  be 
acted  upon,  before  the  estoppel  can  arise.  The  plea  does 
not  go  on  to  say  that  the  defendant  thereupon  permitted 
the  plaintiff  to  take  the  trees.]  Either  the  nusconduct 
of  the  plaintiff  amounted  to  a  rescission  of  the  contract 
before  breach,  or  entitled  the  defendant  to  withdraw 
from  it ;  and,  in  either  case,  the  plaintiff  id  estopped 
from  taking  advantage  of  his  own  wrong.  The  verdict 
of  the  jury  in  this  case  has  already  established  the 
fraud :  and,  if  this  case  goes  to  a  court  of  error,  that 
court  will  give  judgment  upon  the  whole  record. 

Jervis,  C.  J.  My  Brother  Byles  has  intimated  to  us 
more  than  once  during  his  argument,  that  this  record 
will  probably  find  its  way  into  a  court  of  error.  I  hear 
that  with  satisfaction ;  and  not  the  less  so  because  I  am 
of  opinion  there  is  nothing  whatever  in  the  case.  The 
defendant  relies  for  his  defence  to  this  action  for  breach 
of  a  contract,  on  the  fact  of  the  plaintiff  having  com- 
mitted a  trespass,  or  whatever  it  may  be,  in  felling  and 
carrying  away  trees  under  pretence  of  a  sale.  There  is 
no  allegation  in  the  plea,  that  there  has  been  any  mutual 
rescission  of  the  contract.  Nor  is  there  any  estoppel  in 
pais,  or  by  standing  by, — a  doctrine,  by  the  bye,  which 
seems  to  me  to  have  been  carried  to  a  dreadful  extent. 
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There  is  nothings  howerer^  of  the  sort  here.  Nothing  1864. 
more  than  a  statement  of  a  most  outrageous  trespass.  lewi3 
No  doubt^  a  very  gross  fraud  has  been  perpetrated  here :  ^' 

but  that  is  no  answer  to  this  action.     I  think  the  plain- 
tiff must  have  judgment  upon  this  demurrer. 

Maule^  J.  The  plaintiff  has  undoubtedly  behaved 
very  ill,  if  the  facts  alleged  in  this  plea  be  true :  but  that 
does  not  discharge  the  defendant  from  the  performance 
of  the  contract  he  has  entered  into.  Every  wrong  has 
its  remedy :  but  the  remedy  must  be  appropriately  pur- 
sued ;  the  wrongful  act  of  one  party  to  a  contract  does 
not  necessarily  enable  the  other  to  repudiate  the  con- 
tract on  his  part,  unless  it  amounts  to  a  rescission  of  it. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaiutiff. 


Crouch  v.  The  London  and  North-Western  Rail- 
way Company. 


Jan.  17. 


IJ Y  an  order  of  nisi  prius,  dated  the  12th  of  February,  One  who  holds 
1853^  it  was  ordered  by  the  court,  with  the  consent  of  a  carrier  of 
all  parties,  their  counsel  and  attorneys,  that  a  verdict  goods  between 

*  .     .  ^^o  places  one 

should  be  entered  for  the  plaintiff,  damages  500/.,  costs  of  which  is  be- 
40s.;  but  that  such  verdict  should  be  subject  to  the  fines  of  Eng^" 
award  of  a  barrister,  to  whom  the  said  cause  was  thereby  ^^  !f  f*^ 

'  ,  '    subject  to  the 

common  law 
liability  of  a 
carrier  for  hire,  and  h  bound  to  accept  all  goods  which  are  reasonably  tendered  to  him  for 
conyeyanco  between  those  limits. 

A  common  carrier  has  no  general  right  to  refiue  to  reodve  a  parcel  tendered  to  Mm  for 
conveyance,  unless  informed  of  the  nature  of  its  contents. 

A  railway  company  acting  as  common  carriers,  and  bound  by  statute  to  deal  equally  with 
all  persons,  cannot  utake  a  reg^tion  for  the  conveyance  of  goods^  which  in  practice  affects 
one  individual  only. 

s2 
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1854.        referred:  And  by  the  like  consent  it  was  thereby  also 

Cjiouch       ordered  that  the  arbitrator,  on  request  by  either  party, 

••  should  raise  and  state  any  points  of  law  for  the  opinion 

London  and    of  the  court,  by  the  award,  or  otherwise,  and  might  defer 

We8^"  N      making  any  final  award  until  the  opinion  of  the  court 

Railway  Co.    ghould  have  been  given  on  any  point  or  points  so  raised 

before  the  making  of  the  award,  and  which  opinion 

should  be  binding  on  the  said  arbitrator. 

The  arbitrator,  after  reciting  the  order  as  above,  and 
further  reciting  that  he  had  taken  upon  himself  the 
burthen  of  the  reference,  and  had  heard  the  parties  and 
the  evidence  addncted  before  him,  and  considered  the 
same,  and  had  Idccu  requested  by  both  parties  to  raise 
and  state  the  under-mentioned  points  of  law  for  the 
opinion  of  the  court,  and  had,  at  the  like  request  of 
both  parties,  deferred  making  his  award  until  the 
opinion  of  the  court  should  have  been  given  on  tlie 
points  so  raised, — in  order  to  raise  the  said  questions  of 
law  for  the  opinion  of  the  court,  found  the  following 
facts : — 

Both  the  plaintiff  and  the  defendants  carry  on  the 
trade  of  carriers;  and  the  action  is  brought  for  the 
refusal  by  the  defendants  to  carry  certain  parcels  for 
the  plaintiff,  fit)m  London  to  Glasgow,  and  from  Lon- 
don to  Sheffield,  respectively,  under  the  circumstances 
hereinafter  set  forth. 

The  declaration  contained  thirteen  counts:  but  the 
questions  arose  on  thie  first  and  seventh  counts,  and  the 
pleadings  thereto. 
Fi»t  ooant.  The  first  count  stated  that  the  defendants,  before  and 

at  the  times  thereinafter  mentioned,  were  common  car- 
riers of  goods  and  chattels  for  hire,  from  Euston  Square 
station,  in  the  county  of  Middlesex,  to  Glasgow,  in 
Scotland;  that  thereupon,  theretofore,  to  wit,  on  the 
10th  of  October,  1850,  the  plaintiff  caused  to  be  ten- 
dered to  the  defendants,  they  being  such  common  car- 
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hers  as  aforesaid^  at  Euston  Square  station  aforesaid^        1854. 
being  the  place  by  them  then  used  in  the  way  of  their       ceouch 
said  business  as  common  carriers  for  the  receipt  of  par-  ,p^'^ 

seel  sand  goods  to  be  by  them  carried  and  conveyed  as  Loxdok  and 
such  common  carriers  as  aforesaid,  a  certain  package  of  westebit 
the  plaintiff  containing  divers  goods^  to  wit,  fifty  gross  Baixwax  Co. 
of  steel  pens,  one  silver  watch,  five  dozen  of  forks,  five 
dozen  of  spoons,  and  fifty  pieces  of  plate  of  the  plaintiff, 
of  great  value,  to  wit,  of  the  value  of  200/.,  and  then 
requested  the  defendants  to  receive  and  to  carry  and 
oonvey  the  same  from  Euston  Square  station  aforesaid 
to  Glasgow  aforesaid;  that  the  defendants  then  had 
ample  convenience  for  receiving  and  carrying  and  con- 
veying the  same  according  to  the  said  requirement  of  the 
plaintiff  in  that  behalf,  and  the  plaintiff  was  then  ready 
and  willing,  and  then  offered  to  pay  to  the  defendants 
such  sum  of  money  as  the  defendants  were  legally  en- 
titled to  receive,  for  the  receipt  and  carriage  and  convey- 
ance of  the  said  package  of  goods  from  Euston  Square 
station  aforesaid  to  Glasgow  aforesaid,  and  all  other 
charges  whatsoever  which  the  defendants  were  then 
authorised  or  entitled  to  make  or  receive  for  the  receipt, 
carriage,  and  conveyance  of  the  said  package  of  goods  in 
manner  as  aforesaid,  to  wit,  the  sum  of  4«.  lOd.;  and 
the  defendants  then  had  notice  of  the  premises :  Yet 
the  defendants,  not  regarding  their  duty  as  such  common 
carriers  as  aforesaid,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure  the  plaintiff,  though  they 
did  receive  as  aforesaid,  and  carry  and  convey,  the  goods 
of  divers  other  persons  on  that  occasion,  from  Euston 
Square  station  aforesaid  to  Glasgow  aforesaid,  did  not 
nor  would,  at  the  said  time  when  they  were  so  requested 
as  aforesaid,  nor  at  any  time  afterwards,  carry  or  convey 
the  said  package  of  goods  from  Euston  91q[uare  station 
aforesaid  to  Glasgow  aforesaid,  at  or  for  the  said  sum  of 
money  so  offered  to  them  by  the  plaintiff  as  aforesaid,  or 
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1854.        otherwise^  bnt  wholly  neglected  and  refused  80  to  do. 

Crouch       though  they  might  and  could  and  ought  as  Buchcarrietfs 

J^  to  have  received,  carried,  and  conveyed  the  same  as 

London  and    aforesaid,  at  and  for  the  sum  of  money  aforesaid ;  wliero- 
Westebn      ^  ^^^  plaintiff  was  then  forced  and  obliged  to  and  did 

Railway  Co.  procure  the  said  package  of  goods  to  be  carried  and  con- 
veyed from  Euston  Square  station  aforesaid  to  Glaqpiw 
aforesaid,  at  much  greater  expense  than  the  said  sum. of 
money  so  offered  by  him  to  the  defendants  as  aforesaid, 
to  wit,  the  expense  of  10^.,  and  was  also  delayed  in  the 
conveyance  of  the  said  package  as  aforesaid,  for  a  lOQg 
time,  to  wit,  forty-eight  hours  then  next  following.  '  r 
Seventh  connt.       The  seventh  count  stated  that  the  defendants,  beftfe 

and  at  the  times  in  that  count  after  menticmed^  were 
common  carriers  of  goods  and  chattels  for  hire^  from 
Euston  Square  station  aforesaid,  to  Sheffield,  in  the 
county  of  York ;  that  thereupon,  theretofore,  to  wit,  on 
the  21st  of  October,  1850,  the  plaintiff  caused  to  be 
tendered  to  the  defendants,  they  being  such  common 
carriers  as  aforesaid,  at  Euston  Square  station  aforesaid, 
being  the  place  by  them  then  used  in  the  way  of  tbeii 
said  business  as  common  carriers  for  the  receipt  of  par- 
cels and  goods  to  be  by  them  carried  and  conveyed  as 
such  common  carriers  as  aforesaid,  a  certain  other  pack- 
age of  the  plaintiff,  containing  divers  goods  of  the  plain- 
tiff, to  wit,  one  hundred  dozen  of  shoes,  one  handled 
dozen  of  books,  and  one  hundred  pieces  of  music,  d 
great  value,  to  wit,  of  the  value  of  20/.,  and  thoa  se- 
quested  the  defendants  to  receive  and  to  carry  and  con- 
vey the  same  from  Euston  Square  station  aforesaid  to 
Sheffield  aforesaid ;  that  the  defendants  then  had  ample 
convenience  for  receiving  and  carrying  and  conveying  the 
same  according  to  the  said  requirement  of  the  pbdntifi 
m  that  behalf,  and  the  plaintiff  was  then  ready  and  will- 
ing, and  then  offered,  to  pay  to  the  defendants  such  sun] 
of  money  as  the  defendants  were  legally  entitled  to  re- 
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ceiye  for  the  receipt,  carriage,  and  conveyance  of  the        1854. 

last-mentioned  package  of  goods  from  Euston  Square       ^^^^ 

station  aforesaid  to  Sheffield  aforesaid,  and   all  other  «• 

The 

charges  whatsoever  the  defendants  were  then  authorised  Lovsok  a)cd 
or  entitled  to  make  or  receive  for  the  receipt,  carriage,  wj^^j, 
and  conveyance  of  the  said  last-mentioned  package  of  Railway  Co. 
goods  in  manner  aforesaid,  to  wit,  the  simi  of  28.  5d. ; 
and  the  defendants  then  had  notice  of  the  premises: 
Yet  the  defendants,  not  regarding  their  duty  as  such 
common  carriere  as  aforesaid,  but  contriving  and  wrong- 
fully  and  unjustly  intending  to  injure  the  plaintiff,  though 
they  did  receive  as  aforesaid  and  carry  and  convey  the 
goods  of  divers  other  persons  on  that  occasion  from 
Euston  Square  station  aforesaid  to  Sheffield  aforesaid, 
did  not  nor  would,  at  the  said  time  when  they  were  so. 
requested  as  aforesaid,  or  at  any  time  afterwards,  carry 
or  convey  the  last-mentioned  package  of  goods  firom 
Euston  Square  station  aforesaid  to  Sheffield  aforesaid,  at 
or  for  the  said  sum  of  money  so  offered  to  them  by  the 
plaintiff  as  aforesaid,  or  otherwise,  but  wholly  neglected 
and  refused  so  to  do,  though  they  might  and  could  and 
ought,  as  such  common  carriers,  to  have  received,  car- 
ried, and  conveyed  the  same  as  aforesaid  at  and  for  the 
last-mentioned  sum  of  money;  whereby  the  plaintiff 
was  then  forced  and  obliged  to,  and  did  procure  the  said 
package  of  goods  to  be  carried  and  conveyed  from  Eus- 
ton Square  station  aforesaid  to  Sheffield  aforesaid  at 
much  greater  expense  than  the  said  sum  of  money  so 
offered  by  him  as  aforesaid,  to  wit,  the  expense  of  IO9., 
and  was  also  delayed  in  the  conveyance  of  the  said 
package  of  goods  for  a  long  time,  to  wit,  forty-eight 
hours  then  next  following. 

To  these  counts  the  defendants  pleaded  the  following 
pleas, — first,  not  guilty, — second,  to  the  first  Qount,  that 
they  the  defendants  were  not  common  carriers  of  goods 
and  chattels  for  hire  firom  Euston  Square  station,  in  the 
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1^54.  e:-::ikTr  oc  Vidciksicx,  to  Gbu^v,  in  SooUandy  in  manner 

Ca.-c:3  ^^*^  ::»ra:.  to?-. — :fcirtT-s«oad.  to  the  serenth  count,  a 

J'-  *isr*  i^r  p'aea  lo  :Le  second,  matatu  matandis, — ^fifity- 

LtZTZjcy  AT^  <€vcd;L.  to  Um:  lins  :en  oooiite,  that,  at  the  time  of  the 


Wj£^ai3      m^kiikz  ji  ^  ;eii  ier  of  each  of  the  packages  in  those 
Hati^vat  Ci   cc-oa:*  menii':  :;ed,  :he  defendants  requested  the 

:.>  iZii-jTci  ihem  of  the  contents  of  such  package, 
which  re^qucst   :he  plaiutif  alvajs  vholly  refused  to 
coznplv.  and  did  not  nor  would  ever  inform  the  defend- 
ants oi  ihe  contents  of  such  package,  and  always  re- 
qnired  the  defeodauCft  to  receive  such  packsge,  and  carry 
axixi  eor.vey  the  same  without  being  informed  of  the  con^ 
tCDts  of  fruch  package ;  wherefore,  and  because  the  de- 
fendants did  not  know  what  such  packsges  respectiTely 
.  contained,  thev  the  detendants,  at  the  said  sereral  times 
when  ^c.  in  the  said  ton  counts  mentioned  respectiTclT, 
would  not  receive,  carnr*  and  couTey  the  said  packages 
respectively,  but  n^fiised  to  receive  the  same  respectivohr, 
and  refused  to  carry  and  convey  the  same  respectirely, 
according   to    the    plaintiff's    respectiFe  requirementa 
in  that  behalf,  as  they  lawfully  might,  for  the  cause 
aforesaid,— fifty-eighth,  to  the  first  and  five  following 
counts,  that  they  the  defendants  were,  at  the  several 
times  in  those  counts  mentioned,  and  still  are,  the  com«i 
pany  incorporated  by  the  statute  made  and  passed  in 
the  session  of  parliament  held  in  the  ninth  and  tenth 
years  of  the  reign  of  Her  present  Majesty  Queen  Victoria, 
intituled  "  An  Act  to  consolidate  the  London  and  Bir- 
mingham, Grand  Junction,  and  Manchester  and  Bir- 
mingham railway  companies,  and  for  the  purposes  and 
objects  in  tlie  said  act  mentioned  and  referred  to;"  and 
tliat  Glasgow  in  tlie  said  several  counts  mentioned,  always 
was  and  is  beyond  the  limits  of  the  railways  and  worka 
of  the  defendants ;  and  that  the  defendants  never  were 
incorporated,  regulated,  or  impowered  by  any  charter  or 
act  of  parliament,  or  otherwise,  other  than  and  except  by 
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public  acts  of  the  parliament  of  the  united  kingdom  of       1854. 

Great  Britain  and  Ireland^ — fifty-ninth,  to  the  seventh,       CEorcn 

eighth  and  ninth  counts,  that  they  the  defendants  were,  ^^^ 

at  the  several  times  in  those  counts  mentioned,  and  still    LoifDow  A2n> 

are,  the  company  incorporated  by  the  statute  made  and      Wwtkbn 

passed  in  the  session  of  parliament  held  in  the  ninth    ^^i-^^^  ^• 

and  tenth  years  of  the  roign  of  Her  present  Majesty 

Queen  Victoria,  intituled  '^  An  act  to  consolidate  the 

London  &  Birmingham,  Grand  Junction,  and  Manchester 

and  Birmingham  railway  companies,  and  for  the  purposes 

and  objects  in  the  said  act  mentioned  and  referred  to ;" 

and  that  Sheffield,  in  the  said  several  counts  mentioned 

always  was,  and  is,  beyond  the  limits  of  the  railways  and 

works  of  the  defendants ;  and  that  the  defendants  never 

were   incorporated,   regulated,  or  impowered  by   any 

charter  or  act  of  parliament,  or  otherwise,  other  than 

and  except  by  public  acts  of  the  parliament  of  the  united 

kingdom  of  Great  Britain  and  Ireland. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  Repiicationa 
thirty-second  pleas,  replied  de  injuriA  to  the  fifty-seventh, 
and  demurred  to  the  fifty-eighth  and  fifty-ninth, — the 
ground  of  demurrer  stated  in  the  margin  being,  "  that 
there  is  nothing  unlawful  in  the  company  becoming 
carriers  of  goods  beyond  the  limits  of  their  own  railways/' 

The  plaintiff  is  a  small  parcels  collector  and  carrier, 
lie  has  receiving-offices  in  various  parts  of  London,  at 
which  his  agents  receive  parcels  directed  to  parties  in  the 
country.  These  are  collected  at  the  plaintiff's  central 
office  in  Tudor  Street,  Blackfriars,  where  they  are  sorted, 
and  all  the  x^&rcels  for  one  town  are  packed  into  one 
parcel,  which  is  then  directed,  and  forwarded  by  rail  or 
otherwise  to  the  plaintiff's  agent  in  that  town,  and  by 
him  opened,  and  distributed  to  the  various  parties  to 
whom  they  are  directed. 

This  mode  of  packing  parcels  effects  a  saving  in  the 
cost  of  conveyance;  and  there  is  less  risk  of  loss,  and 
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less  trouble.  The  plaintiff  has  agents  at  Sheffield  and 
Glasgow,  and  other  places,  for  the  above  purpose. 

Formerly,  the  plaintiff  used  to  send  these  packed 
parcels  by  waggon  and  coach ;  but,  since  the  introduc- 
tion of  railways,  these  modes  of  conveyance  no  longer 
exist;  and  the  plaintiff  is  compelled  to  send,  and  does 
send,  these  parcels  by  railway,  without  which  he  could 
not  carry  on  his  business. 

During  the  year  1850,  there  was  no  other  railway 
which  carried  to  Birmingham  than  the  defendants^.  For 
each  of  the  packages  so  forwarded  the  plaintiff  makes  a 
charge. 

The  plaintiff  has  carried  on  this  business  for  the  last 
thirty  years,  and  is  not  the  only  person  who  has  made  a 
trade  of  collecting  and  forwarding  packed  parcels  in  the 
manner  described. 

The  practice  of  packing  and  sending  parcels  as  above 
described,  has  been  always  well  known  and  in  common 
use  in  the  carrying  trade,  and  has  always  been  in  use 
amongst  the  wholesale  houses  in  the  stationery,  woollen, 
and  other  trades,  although  they  do  not  make  a  business 
or  profit  of  it,  as  is  done  by  the  plaintiff.  They,  how- 
ever, commonly  inclose  in  packages  for  their  country 
customers  parcels  from  other  London  houses,  sometimes 
for  the  same  and  sometimes  for  different  consignees,  but 
all  in  the  same  parcel:  and  for  this  they  take  id,  a 
parcel. 

This  practice  was  well  known  to  the  defendants;  and 
it  has  always  been  the  defendants'  course  of  business  to 
receive^  book,  and  carry  packed  parcels  from  London  to 
Glasgow  or  Sheffield,  throughout,  from  such  wholesale 
houses,  either  with  or  without  pre-payment,  and  without 
objections  to  their  being  packed  parcels,  and  knowing 
them  to  be  such. 

The  defendants  are  incorporated  under  the  9  &  10 
Vict.  c.  cciv ;  and,  by  the  2nd  section,  the  powers  of  the 
8  &  9  Vict.  cc.  16  and  20  are  extended  thereto. 
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The  defendants'  line  towards  Sheffield  ends  at  Bugby.  1854. 

Thence  to  Sheffield  is  the  line  of  the  Midland  Railway  cmucm 

Company.  ^^^^ 

The  defendants'  line  towards  Olasgow  ends  at  Preston.  London  azvd 

Thence  to  Lancaster  is  the    Lancaster   and    Preston  wsbtjan 

Junction :  firom  Lancaster  to  Carlisle,  is  The  Lancaster  ^i^wax  Co. 

and  Carlisle  Railway  :  and,  from  Carlisle  to  Glasgow,  is  Midland,  7 

•^  ^      '        Vict.  c.  xvui. 

The   Caledonian   Railway.      These  companies  are   all  Lancaster  and 
established  by  various  statutes  referred  to  in  the  marrin.  Preston»  7  w. 

•^  ,  "         4^  c.  xxn. 

Although  the  defendants^  line  ends  at  Preston  and  Lancaster  and 
Rugby  respectively,  yet  the  defendants,  at  the  times  in  Carlisle,  7  Vict. 

C*  XXXVll. 

question  were,  and  have  always  been,  accustomed  to  book  Caledonian, 
and  receive  and  carry  passengers,  goods,  and  parcels  of  8&9  Vict.c. 
all  descriptions  to  be  carried,  and  have  constantly  so 
carried  them,  beyond  the  limits  of  their  own  lines^  and 
over  those  of  the  above  companies,  and  so  through 
to  Glasgow  and  Sheffield  respectively,  receiving  the 
price  of  the  carriage  for  the  whole  distance.  Such  was 
their  ordinary  coiurse  of  business  before  and  at  the  times 
in  question,  and  is  so  still ;  and  the  defendants  also  ad- 
vertise, and  hold  themselves  out  to  the  public  as  carriers 
of  passengers  and  parcels  through  from  London  to 
Glasgow  and  Sheffield  respectively,  at  certain  rates  laid 
down  in  their  published  tables. 

Amongst  others  of  the  public,  the  defendants  have 
from  time  to  time  carried  for  the  plaintiff  from  London 
to  Glasgow  and  Sheffield  respectively. 

The  defendants  have  been  and  are  enabled  to  carry 
beyond  the  limits  of  their  own  lines,  to  Glasgow  and 
Sheffield,  by  means  of  arrangement  with  the  above  rail- 
way companies :  but,  of  the  nature  of  such  arrangement, 
or  the  fact  of  its  existence,  the  plaintiff  had  neither 
notice  or  knowledge.  The  nature  of  such  arrangement 
is  as  follows : — The  trains  destined  to  go  through  frt>m 
London  to  Glasgow  and  Sheffield  respectively,  are  com- 
posed ordinarily  of  the  defendants'  carriages,  which  are 
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1854.        snffercd  by  the  other  companies  to  proceed  right  throughi 

CHoucn       without  change.     The  Sheffield  trains,  from  London  to 

"•  Bugby^  are  in  charge  of  the  defendants'  senraats ;  hirt» 

London  akd    at  Ungby^   they  are  taken  charge  of  and   oonduoted 

WBOTinm      forward  by  the  servants  and  locomotive  engines  of  The 

Railwat  Co.    Midland  Railway  Company.     The  trains  to  Glasgow  ^are 

Shtjffield  trains,  conducted  by  the  defendants' servants  as  far  as  Prestoii) 

from  which  place  they  are  conducted  onwaxds  by  the 
servants  and  locomotives  of  the  Northern  companies 
before  mentioned,  except  that,  from  Preston  to  Carlisle, 
the  defendants  find  locomotive  power,  whieh  they  d% 
under  a  distinct  agreement  between  them  and  The  Lan- 
caster and  Carlisle  Railway  Company. 
Olaagow  trains.       Parcels  booked  by  the  defendants  through  to  Sheffield 

or  Glasgow,  are  entered  on  a  Sheffield  or  Glasgow  way- 
bill, and  pass  through,  in  a  Sheffield  or  Glasgow  van 
belonging  to  the  defendants,  the  entire  distance^  without 
disturbance  or  delay.  The  van  is  locked,  and  a  key  is 
kept  by  the  defendants  in  London  and  Sheffield  or 
Glasgow  respectively  :  but  at  no  intermediate  place  is  a 
key  kept,  nor  can  any  access  be  there  had  to  the  goods  in 
the  van. 

By  corresponding  arrangements  between  the  com- 
panies. The  Caledonian  Railway  Company  are  enabled  to 
and  do  receive,  book,  and  carry  parcels  and  paasengen 
through  from  Glasgow  to  London;  and  the  same  kolds 
with  respect  to  The  Midland  Railway  Company,  from 
Sheffield. 

At  the  "  clearing-house"  in  London,  aooonnts  sute 
periodically  settled  between  the  diflferent  railway  oono- 
panies,  including  the  defendants  and  The  Midland  Baal- 
way  Company,  and  also  The  Lancaster  and  Carlisle  and 
The  Caledonian  Company ;  and  the  sums  receiyed  for 
carriage  of  through  passengers  and  parcels  are  divided 
between  the  various  companies,  in  proportion  to  the 
length  of  their  respective   lines.     Accounts   are  also 
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periodically  settled  at  the  clearing  house^  between  the  1854. 

respective  companies^  in  respect  of  the  carriages  and  caoucu 

PMTcel  vans  of  the  above  companies  which  from  time  to  **• 

time  have  mn  over  each  others'  lines  with  passengers  Loni>on  and 

i&d  parcels^  both  to  and  from  London.  Wbbtbhv 

The  clearing  honse  is  now  regulated  by  the  "  llailway  i^ii-wAy  Co. 
Clearing  Act,  1850/'  18  &  14  Vict.  c.  33 ;  and,  prior 
to  the  passing  of  that  act^  was  conducted  on  the  system 
there  pointed  out. 

In  July,  1849,  the  defendants  issued  to  their  servants  Order  of  June 

the  following  orders  with  respect  to  packed-parcels : —  packetl-parcels. 

"  London  and  North-Westem  Railway, 

"  Euston  Station,  3rd  July,  1849. 
''Extract  from  minutes  of  proceedings  (19th  June, 
1849)  on  the  subject  of  packed  goods. 

"  1.  That  parcels  be  invoiced  to  termini  of  the  London 
aad  North-Westcm  line  only. 

2.  That  all  he  pre-paid  oyer  this  line. 
*  3.  That  no    money  be  paid  by  this  company  on 
*"y  such  packages,  when  delivered  to  us  by  any  other 
company  or  carrier,  or  other  person.^' 

The  plaintiff  was  informed  of  the  above  orders.     They  y„|^  nifontHl 

^  not  been  revoked  at  the  times  in  question :  but  they  "J-'^""***  ""y 

1    ,  i  i^    j,,,^,  i,^j^  ^]jjj 

^^  never  been  enforced  against  any  one  but  the  pkiutiir. 
I"*UJtiff,  although,  between  July  and  October,  ISoO, 
'■^'^Uiezxms  packed*parcels,  and  known  by  the  defendants 
*^  be  such,  were  in  the  ordinary  course  of  the  defendants^ 
^'•^lying  business  received  and  booked  by  tlie  defendants 
™>  and  by  them  carried,  both  to  Glasgow  and  Sheffield, 
^m,  the  various  wholesale  houses  in  London,  in  the 
"'^linary  way,  both  with  and  without  being  prepaid. 

On  the  3rd  of  September,  1849,  Grew  (tlic  agent  and 
'"•fitger  at  Rugby  both  for  The  Midland  Railway  Com- 
V^J  and  the  defendants)  received  from  the  Midland 
™lway  Company  an  order,  in  the  following  terms : — 
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1854.  '' Midland  RaUway. 

Crouch  "  Momorandum,  Derby  to  Eugby  Station, 

Jl'  ''  Monday,  8rd  September,  1849. 

London  aot)        "  Dear  Sir, — ^I  send  yon  below  copy  of  an  order  from 

Weoteen  ^^®  committee  of  management,  respecting  packed  par* 

Railway  Co.  ^\^^  whicli  must  in  future  be  charged  the  ordinary 
rates.  "C.  Mills .'" 

"1.  That  parcels  be  entered  to  the  termini  of  the 
Midland  lines  only. 

"  2.  That  all  be  prepaid  on  this  line. 

"  3.  That  no  money  be  paid  by  this  company  on  any 
such  packages,  when  delivered  to  us  by  any  other  com- 
pany or  carrier,  or  other  person.^ 


)i 


The  plaintiflF  was  informed  of  this  order. 

No  similar  order  to  that  of  the  Srd  of  September, 
1849,  was  made  either  by  The  Lancaster  and  Carlisle  or 
The  Caledonian  Railway  Company. 

Oct.  21, 1860.  ^^  ^^  21  st  of  October,  1850,  the  plaintiff,  in  the 
^j*^*  J^^  ordinary  course  of  his  business,  took  a  parcel  to  the  de- 
fendants' station  at  Euston  Square,  and  delivered  it  to 
defendants  in  time  for  their  mail  train  for  Sheffield. 
The  weight  was  181bs.  It  was  directed,  "  London,  2l8t 
Oct.  1850.  Mail  Train.  Weight,  ISlbs.  Mr.  O. 
Briggs,  19,  Norfolk  Street,  Sheffield.  Carriage  paid  to 
Sheffield.'^  It  contained  two  small  parcels  directed  to, 
and  intended  by  the  plaintiff  to  be  delivered  by  Briggs 
to,  two  different  consignees  at  Sheffield.  Briggs  was 
the  plaintiff's  agent  at  Sheffield  for  that  purpose. 

The  plaintiff  delivered  the  package,  at  the  station,  to 
the  defendants,  and  tendered  them  %s.  5d.  for  the  car- 
riage to  Sheffield  by  the  above  mail  train.  2s.  5d.  was 
the  charge  receivable  and  received  by  the  company  for 
parcels  of  that  weight  booked  by  them  for  parcels 
through  to  Sheffield  by  the  above  mail  train. 
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The  defendants^  on  the  package  being  tendered^  asked  1854. 

if  it  was  a  packed-parcel.    The  plaintiff  admitted  it  was.  cbouoh 

The  defendants  then  inquired  the  contents  of  each  in-  ** 

closed  parcel.     The  plaintiff  said  he  did  not  know^  and  LoypoN  asv 

could  i)ot  give  them.     The  defendants  said  they  would  w^Tmt 

not  receive  and  book  the  parcel  to  Sheffield :  they  would  Railway  Co. 

only  take  the  carriage  of  packed  parcels  to  the  extent  of  Refosaltocany 

,  ,  .a  packed 'parcel 

their  own  line;  and  that  they  would  not  carry  it  to  toShcflield. 
Uugby.     The  plaintiff  protested^  and  urged  it  should  be 
carried  to  Sheffield^  which  the  defendants  refused. 

The  defendants  were  willing  to  take  the  amount  of  Booked  for 
the  carriage  to  Rugby.     The  plaintiff  paid  them  1*.  2rf.     ^  ^' 
for  the  carriage  to  Eugby,  with  2d,  booking.    These 
were  the  usual  charges  for  booking  and  carriage  to  Rugby 
by  mail  train. 

The  package  was  taken  that  evening  by  the  said  mail  How  carried, 
train  to  Rugby,  but  no  further,  by  the  defendants,  where 
it  arrived  the  next  morning  at  12.5,  A.M.,  of  the  22nd 
of  October.  It  was  then  removed  from  the  said  mail 
train,  and  delivered  to  The  Midland  Railway  Company, 
by  whom  it  was  forwarded  by  a  train  belonging  to  the 
said  Midland  Company,  which  left  Rugby  at  6.45,  A.M., 
of  the  22nd  of  October,  and  arrived  at  Sheffield  at  11.55, 
A.M.,  and  was  there  delivered  to  Briggs  about  1.  P.M., 
of  the  same  day.  Briggs  had  to  pay,  and  paid.  Is,  6d. 
for  the  carriage  from  Rugby  to  Sheffield,  to  the  said 
Midland  Railway  Company,  to  whom  the  defendants 
had  delivered  it  at  Rugby  as  aforesaid,  and  by  whom  it 
was  forwarded  to  the  plaintiff  at  Sheffield,  and  there 
delivered  as  aforesaid. 

Had  the  parcel  gone  by  the  said  mail  train  to  Shcf-  ix>lay. 
field  direct,  it  would  have  reached  that  place  at  4.15. 
A.M.,  of  the  22nd  of  October,  and  would  have  been  de- 
livered to  Briggs  about  7,  A.M.,  of  that  day.  Briggs, 
on  receipt  of  the  package,  delivered  the  contents  to  the 
consignees. 
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1854 

Ckovoh 

V. 

The 
London  and 

NOETH- 

Wbstbbn 
Railway  Co. 

Goods  carried 
for  other  per- 
sons. 

Oct.  23,  1850. 
Parcel  for 
Glasgow. 


Booked  to 
Prcstou. 


On  the  2l8t  of  October,  the  defendants  received  pack- 
ages from  other  persons  for  the  above  mail  train,  and 
booked  them  for  SheflSeld;  and  such  packages  were 
forwarded  by  the  above  mail  train,  and  were  by  it  car- 
ried to  Sheffield,  without  detention  at  Rugby.  At  Shef- 
field, such  packages  were  delivered  out  to  the  consignees 
there  between  7  and  8,  A.  M.,  of  the  22nd  of  October. 

On  the  23rd  of  October,  1850,  the  plaintiff  took  and 
delivered  another  parcel  to  the  defendants,  at  their 
station  at  Euston  Square,  weight  IGJlbs,,  in  time  for 
the  mail  train,  directed,  ''London,  23rd  October,  1850. 
Per  Caledonian  Mail  Train.  To  Mr.  J.  Hinshelwood, 
13,  Miller  Street,  Glasgow.     Carriage  paid  throughout." 

This  parcel  contained  five  small  parcels,  directed  to, 
and  intended  to  be  delivered  by  Hinshelwood,  to  as 
many  different  consignees.  Hinsliel  wood  was  the  plain- 
tiff's agent  at  Glasgow,  for  that  purpose. 

The  plaintiff  offered  the  defendants  5«.  6rf.  for  the 
carriage  to  Glasgow.  5s.  6rf.  was  the  charge  receivable 
and  received  by  the  defendants  for  parcels  of  that  weight 
booked  by  them  through  to  Glasgow  by  mail  trains. 
The  defendants,  on  its  being  tendered,  requested  to  know 
whether  it  was  a  packed-parcel.  The  plaintiff  admitted 
it  was.  The  defendants  then  asked  the  contents  of  each 
inclosed  parcel.  The  plaintiff  said  he  did  not  know,  and 
could  not  give  them.  The  defendants  then  said  they 
would  not  receive  and  book  the  parcel  to  Glasgow,  and 
that  it  would  go  no  further  than  Preston.  The  plaintiff 
protested,  and  urged  that  it  should  be  carried  to  Glasgow. 
The  plaintiff  again  requested  the  parcel  to  be  booked  to 
Glasgow,  which  the  defendants  refused. 

The  defendants  were  willing  to  take  the  carriage  to 
Preston,  and  the  plaintiff  paid  them  3*.  for  the  carriage 
to  Preston,  and  2rf.  booking.  Ss.  is  the  usual  charge  to 
Preston. 
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The  defendants  took  the  package  by  the  mail  train       1854. 

that  evening  to  Preston  (23rd  of  October),  8.45,  P.  M,       caorcn 

It  arrived  in  the  usual  course  at  Preston,  at  4  next  mom-         ^ 

'  The 

ing.      The   defendants   carried  the   parcel  no  further.    London  aitd 
It  was  there  removed  by  them  from  the  Glasgow  mail      Wbstebn 
train,  and  delivered  to  another  company,  by  whom  it   Railway  Co. 
was  forwarded  on  by  their  train,  which  left  Preston  at  ^^  carried. 
9.50,  A.  M.,  of  the  same  day.     It  arrived  at  Glasgow, 
8.15,  P.  M.,  same  day,  and  was  delivered  to  Hinshel- 
wood  on  the  25th  of  October,  between  8  and  9,  A.  M. 
Hinshelwood  paid  2s.  6d.  for  the  carriage  from  Preston 
to  Glasgow,  to  another  railway  company. 

Had  the  parcel  gone  on  by  the  mail  train  to  Glasgow  Delay, 
direct,  it  would  have  reached  Glasgow  at  1,  P.  M.,  of  the 
24th  of  October  and  would  have  been  delivered  to  Hin- 
shelwood's  servant  between  1  and  2,  P.  M.  Hinshel- 
wood, on  receipt  of  the  parcel,  delivered  the  contents  to 
the  different  consignees. 

On  the  23rd  of  October,  the  defendants,  in  the  ordinary  Goods  carried 
course  of  business,  received  packages  fix)m  other  persons,  ^^  ^" 
and  booked  them  through  to  Glasgow,  and  such  packages 
were  forwarded  by  the  above  mail  train,  and  were  by  it 
carried  through  by  the  defendants  to  Glasgow,  without 
detention  as  above  at  Preston,  and  delivered  out  at 
Glasgow  to  the  consignees  there  between  1  and  2,  P.  M., 
of  the  24th  of  October,  being  twenty  hours  sooner  than 
the  plaintiff^s  parcel  was  delivered. 

No  objection  was  made,  on  either  of  the  above  occa- 
sions, as  to  the  size  or  weight  of  the  parcels,  or  that  they 
were  improper  parcels  to  be  carried  by  mail  train ;  and 
no  other  objection  was  made,  nor  was  there  in  fact  any 
other  objection  existing  to  either  of  the  said  parcels  be- 
ing booked  and  carried  by  the  defendants  through  from 
London  to  Sheffield  and  Glasgow,  respectively,  than  that 
of  their  being  packed  parcels  :  and,  but  for  that  circum- 

VOL.  XIV. —  c.  B.  T 


260  IN    THE   COMMON    PLBAS, 

1854.        county  of  Middlesex^  to  Glasgow,  ia  Scotland^  in  manner 

Crouch       ^^^  form,  &c., — thirty-second,  to  the  seyenth  count,  ai 

J^'  similar  plea  to  the  second,  mutatis  mutandis, — fifty- 

London  jjtd    seventh,  to  the  first  ten  counts,  that,  at  the  time  of  the 
Wkstsbk      making  of  the  tender  of  each  of  the  packages  in  those 

Railway  Co.  counts  mentioned,  the  defendants  requested  the  plaintiff 
to  inform  them  of  the  contents  of  such  package,  with 
which  request  the  plaintiff  always  wholly  refdsed  to 
comply,  and  did  not  nor  would  ever  inform  the  defend- 
ants of  the  contents  of  such  package,  and  always  re- 
quired the  defendants  to  receive  such  package,  and  carry 
and  convey  the  same  without  being  informed  of  the  coo)- 
tents  of  such  package ;  wherefore,  and  because  the  d^ 
fendants  did  not  know  what  such  packages  respectively 
,  contained,  they  the  defendants,  at  the  said  seTerai  timet 
when  &c.  in  the  said  ten  counts  mentioned  respectively, 
would  not  receive,  carry,  and  convey  the  said  packages 
respectively,  but  refused  to  receive  the  same  respectively, 
and  refused  to  carry  and  convey  the  same  respectivdy, 
according  to  the  plaintiff^s  respective  requirements 
in  that  behalf,  as  they  lawfully  might,  for  the  cause 
aforesaid,— fifty-eighth,  to  the  first  and  five  following. 
counts,  that  they  the  defendants  were,  at  the  several 
times  in  those  counts  mentioned,  and  stiU  are,  the  com- 
pany incorporated  by  the  statute  made  and  passed  in 
the  session  of  parliament  held  in  the  ninth  and  tenth ' 
years  of  the  reign  of  Her  present  Majesty  Queen  Yictorii^ 
intituled  "  An  Act  to  consolidate  the  London  and  Bir- 
mingham, Grand  Junction,  and  Manchester  and  Bir- 
mingham railway  companies,  and  for  the  purposes  and 
objects  in  the  said  act  mentioned  and  referred  to;^'  and 
tliat  Glasgow  in  the  said  several  counts  mentioned,  always 
was  and  is  beyond  the  limits  of  the  railways  and  works 
of  the  defendants ;  and  that  the  defendants  never  were 
incorporated,  regulated,  or  impowered  by  any  charter  or 
act  of  parliament,  or  otherwise,  other  than  and  except  by 
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ptAUic  acts  of  the  parliament  of  the  united  kingdom  of  1854. 

frx-^eat  Britain  and  Ireland^ — fifty-ninth,  to  the  seventli,  CBorcn 

eis'J^tii  and  ninth  counts,  that  they  the  defendants  were,  ^^-^ 

It    -fche  several  times  in  those  counts  mentioned,  and  still  Lottdox  axd 

the  company  incorporated  by  the  statute  made  and  Wkstebn 

in  Uie  session  of  parliament  held  in  the  ninth  ^ailmtat  Co. 


tenth  years  of  the  roign  of  Her  present  Majesty 
ft.i:i.cen  Victoria,  intituled ''An  act  to  consolidate  the 
Lojodm  &  Birmingham,  Grand  Junction,  and  Manchester 
Birmingham  railway  companies,  and  for  the  purposes 
objects  in  the  said  act  mentioned  and  referred  to  j'^ 
that  Sheffield,  in  the  said  several  counts  mentioned 
al'w^ Ays  was,  and  is,  beyond  the  limits  of  the  railways  and 
ks  of  the  defendants ;  and  that  the  defendants  never 
incorporated,  regulated,  or  impowcred  by  any 
or  act  of  parliament,  or  otherwise,  other  than 
except  by  public  acts  of  the  parliament  of  the  united 
kiKB^dom  of  Great  Britain  and  Ireland. 


plaintiffs  joined  issue  on  the  first,  second,  and  RepHoations 
taajrty-socond  pleas,  replied  de  injuria  to  the  nfty-scvcntli. 


demorred  to  the  fifty-eighth  and  fifty-nintli, — tlie 

grorund  of  demurrer  stated  in  the  margin  being,  "  that 

thcTTc  is  nothing  unlawful  in  the   company  becoming 

c^^^ricrs  of  goods  beyond  the  limits  of  their  own  railways." 

The  plaintiff  is  a  small  parcels  collector  and  carrier. 

n>®  has  receiving-offices  in  various  parts  of  London,  at 

^Wch  his  agents  receive  parcels  directed  to  partic^s  in  tlu^ 

c<>Oiitiy.    These  are  collected  at  the  plaintiff's  central 

office  in  Tudor  Street,  Blackfriars,  where  they  are  sorted, 

*^  all  the  parcels  for  one  town  are  packed  into  one 

Parcel,  which  is  then  directed,  and  forwarded  l)y  rail  or 

otierwise  to  the  plaintiff's  agent  in  that  town,  and  by 

iini  opened,  and  distributed  to  the  various  parties  to 

iriiom  they  are  directed. 

This  mode  of  packing  parcels  effects  a  sa\dng  in  the 
coet  of  conveyance;  and  there  is  less  risk  of  loss,  and 
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1854.        less  trouble.    The  plaintiff  has  agents  at  Sheffield  and 
Cbottch       Glasgow,  and  other  places,  for  the  above  purpose. 

*•  Formerly,   the  plaintiff  used  to   send  these  packed 

London  and    parcels  by  waggon  and  coach ;  but,  since  the  introduc- 

We6T£bn      ^^^  o^  railways,  these  modes  of  conveyance  no  longto 

Railway  Co.   exist  j  and  the  plaintiff  is  compelled  to  send,  and  does 

send,  these  parcels  by  railway,  without  which  he  could 
not  carry  on  his  business. 

During  the  year  1850,  there  was  no  other  railway 
which  carried  to  Birmingham  than  the  defendantsi'.  For 
each  of  the  packages  so  forwarded  the  plaintiff  makes  a 
charge. 

The  plaintiff  has  carried  on  this  business  for  the  last 
thirty  years,  and  is  not  the  only  person  who  has  made  a 
trade  of  collecting  and  forwarding  packed  parcels  in  the 
manner  described. 

The  practice  of  packing  and  sending  parcels  as  above 
described,  has  been  always  well  known  and  in  (sommon 
use  in  the  carrying  trade,  and  has  always  been  in  use 
amoDgst  the  wholesale  houses  in  the  stationery,  iroollen, 
and  other  trades,  although  they  do  not  make  a  bnsim 
or  profit  of  it,  as  is  done  by  the  plaintiff.    They,  how — 
ever,  commonly  inclose  in  packages  for  their  counti]^ 
customers  parcels  from  other  London  houses,  sometimes 
for  the  same  and  sometimes  for  different  oonsignees,  but 
all  in  the  same  parcel:  and  for  this  they  take  2d.  a 
parcel. 

This  practice  was  well  known  to  the  defendants;  and 
it  has  always  been  the  defendants'  course  of  business  to 
receive,  book,  and  carry  packed  parcels  from  London  to 
Glasgow  or  Sheffield,  throughout,  from  such  wholesale 
houses,  either  with  or  without  pre-payment,  and  without 
objections  to  their  being  packed  parcels,  and  knowing 
them  to  be  such. 

The  defendants  are  incorporated  under  the  9  &  10 
Vict.  c.  cdv ;  and,  by  the  2nd  section,  the  powers  of  the 
8  &  9  Vict.  cc.  16  and  20  are  extended  thereto. 
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GThe  defendants'  line  towards  ShefiBeld  ends  at  Bugby.  1854. 

Thence  to  Sheffield  is  the  line  of  the  ]!^Iidland  Railway  cbouch 

CcMmpany.  ^^ 

THie  defendants'  line  towards  Glasgow  ends  at  Preston,  luovnov  Ain> 

Tbneoce  to  Lancaster  is  the    Lancaster   and    Preston  webtexk 


ion :  from  Lancaster  to  Carlisle,  is  The  Lancaster    Ki^I'^'ay  Co. 
zxjd  Carlisle  Bailway :  and,  from  Carlisle  to  Glasgow,  is  5f.*|^"*^»  T.. 

V  lCv«  C»  XVllI* 

Caledonian   Railway.      These  companies  arc   all  Lancaster  aiul 


ea^aUished  by  various  statutes  referred  to  in  the  marmn.  l^resUm,  7  w. 

*  %  C.  XXll. 

.Althoi^h  the  defendants'  lino  ends  at  Preston  and  Lancaster  and 


respectively,  yet  the  defendants,  at  the  times  in  Carlisle,  7  Vict. 
qxT^tion  were,  and  have  always  been,  accustomed  to  book  OakHlonian, 
receive  and  carry  passengers,  goods,  and  i)arcels  of  8&9  Vict.c. 
descriptions  to  be  carried,  and  have  constantly  so 
them,  beyond  the  limits  of  their  own  lines,  aud 
those  of  the  above  companies,   and   so  through 
Glasgow   and   Sheffield   respectively,   receiving  the 
of  the  carriage  for  the  whole  distance.     Such  was 
tVieir  ordinary  course  of  business  before  and  at  the  times 
"^Q.  question,  and  is  so  still ;  and  the  defendants  also  ad- 
▼ertiae,  and  hold  themselves  out  to  the  public  as  carriers 
of    passengers   and  parcels   through  from   London    to 
&laigow  and  Sheffield  respectively,  at  certain  rates  laid 
^o^n  in  their  published  tables. 

Amongst  others  of  the  public,  the  defendants  have 
"^to  time  to  time  carried  for  the  plaintiff  from  Ijondon 
^  Glasgow  and  Sheffield  respectively. 

The  defendants  have  been  and  are  enabled  to  carry 
"^ond  the  limits  of  their  own  lines,  to  Glasgow  and 
Sheffield,  by  means  of  arrangement  with  the  above  rail- 
'^J  companies :  but,  of  the  nature  of  such  arrangement, 
or  the  fact  of  its  existence,  the  plaintiff  had  neither 
notice  or  knowledge.     The  nature  of  such  arrangement 
is  as  follows : — The  trains  destined  to  go  through  from 
Ixindon  to  Glasgow  and  Sheffield  respectively,  arc  com- 
posed ordinarily  of  the  dcfendantsi'  carriages,  which  arc 
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1854.        snifcred  by  the  other  companiea  to  proceed  right  through. 

Crouch       ^thout  change.     The  Sheffield  trains^  from  London  to 

J^'  Bugby^  are  in  charge  of  the  defendants'  servants ;  but> 

Lo^*DOKAND    at  Rngby^   they  are  taken  charge  of  and  oonduoted 

Wbstbhn      forward  by  the  servants  and  locomotive  engines  of  Thfi 

Railway  Co.    Midland  Railway  Company.     The  trains  to  Glasgow  are 

Sheffield  trains,  conducted  by  the  defendants' servants  as  far  as  Prestoii; 

from  which  place  they  are  conducted  onwards  by  the 
servants  and  locomotives  of  the  Northern  companies 
before  mentioned^  except  that^  from  Preston  to  Carlisle, 
the  defendants  find  locomotive  power,  which  they  do 
under  a  distinct  agreement  between  them  and  The  Lan- 
caster and  Carlisle  Railway  Company. 
Glasgow  trains.       Parcels  booked  by  the  defendants  through  to  Sheffield 

or  Glasgow,  are  entered  on  a  Sheffield  or  Glasgow  way- 
bill, and  pass  through,  in  a  Sheffield  or  Glasgow  van 
belonging  to  the  defendants,  the  entire  distance,  without 
disturbance  or  delay.  The  van  is  locked,  and  a  key  is 
kept  by  the  defendants  in  London  and  Sheffield  or 
Glasgow  respectively  :  but  at  no  intermediate  place  is  a 
key  kept,  nor  can  any  access  be  there  had  to  the  goods  in 
the  van. 

By  corresponding  arrangements  between  the  com- 
panies, The  Caledonian  Railway  Company  are  enaUedto 
and  do  receive,  book,  and  carry  parcels  and  passengett 
through  from  Glasgow  to  London;  and  the  samehioldB 
with  respect  to  The  Midland  Railway  Company,  £rom 
Sheffield. 

At  the  '^  clearing-house^'  in  London,  acoonnls  axe 
periodically  settled  between  the  diffisrent  railway  ooaa- 
panies,  including  the  defendants  and  The  Midland  Bail- 
way  Company,  and  also  The  Lancaster  and  Carlisle  a&d 
The  Caledonian  Company;  and  the  snms  reoeived  for 
carriage  of  through  passengers  and  parcels  are  divided 
between  the  various  companies,  in  proportion  to  tlie 
length  of  their  respective   lines.     Accounts   are   alao 
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periodically  settled  at  the  clearing  house,  between  the  1854. 

respective  companies^  in  respect  of  the  carriages  and  caoucu 

parcel  vans  of  the  above  companies  which  from  time  to  J'- 

tune  have  ran  over  each  others'  lines  with  passengers  London  and 

and  paorels,  both  to  and  firom  London.  WvstskV 

The  dealing  house  is  now  regulated  by  the  "  Railway  i^ii-wat  Co. 

aearing  Act,  1850/'  18  &  U  Vict.  c.  83 ;  and,  prior 

to  the  passing  of  that  act,  was  conducted  on  the  system 

tbei^e  pomted  out. 

In  July,  1849,  the  defendants  issued  to  their  servants  Order  of  Juue 

the  following  orders  with  respect  to  packed-parcels : —  packwl-parceb. 

"  London  and  North-Westem  Railway, 

"Euston  Station,  3rd  July,  1849. 

"Extract  from  minutes  of  proceedings  {19th  Juuc, 
1849)  on  the  subject  of  packed  goods. 

"  1 .  That  parcels  be  invoiced  to  termini  of  the  London 
^i  ^Torth-Westcm  line  only. 

'^-  That  all  be /?^r^-/?airf over  this  line. 

*3.  That  no  money  be  paid  by  this  company  on 
^y  such  packages,  when  delivered  to  us  by  any  other 
compa.ny  or  carrier,  or  other  person." 

Tte  plaintiff  was  informed  of  the  above  orders.     They  j^,^^  enforctKl 
hai  ^ot  been  revoked  at  the  times  in  question :  but  tlicy  "n^""'*^  any 

,    ,  *  *     f»n(>  iMit  the 

had     never  been    enforced  against   any   one   but  tlie  jiiumtiir, 

?l»^tifiF,  although,  between   July  and  October,  1850, 

numejroQs  packed-parcels,  and  known  by  the  defendants 

to  be  such,  were  in  the  ordinarv  course  of  the  defendants' 

CMrrying  business  received  and  booked  by  the  defendants 

fai  and  by  them  carried,  both  to  Glasgow  and  Sheffiekl, 

from,  the  various  wholesale  houses  in  London,  in  the 

oidinaiy  way,  both  with  and  without  being  prepaid. 

On  the  3rd  of  September,  18i9,  Grew  (tlie  agent  and 
znanager  at  Rugby  both  for  The  Midland  Railway  Com- 
pany and  the  defendants)  received  from  the  ^Midland 
Bcilway  Company  an  order,  in  the  following  terms : — 


it 
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1854.  ''  Midland  Railway.  > 

Cbofoh  "  Memorandum,  Derby  to  Rugby  Station. 

J'-  ''  Monday,  8rd  September,  1849v  = 

LoN DOW  AM)       "  Dear  Sir, — I  send  you  below  copy  of  an  order  firoi 

WssTBRK  ^^^  committee  of  management,  respecting  packed^  pai 

Railway  Co.  ^jg^  which  must  in  future  be  charged  the  ordniiar 

rates.  ^'C.  MiUa.*'' 

"1.  That  parcels  be  entered  to  the  termini  of  tl 
Midland  lines  only. 

2.  That  all  be  prepaid  on  this  line. 

3.  That  no  money  be  paid  by  this  company  pn  ai 
such  packages,  when  delivered  to  us  by  any  other  coi 
pany  or  carrier,  or  other  person.^' 

The  plaintiflf  was  informed  of  this  order.  ' 

No  similar  order  to  that  of  the  8rd  of  Septeiblx 

1849,  was  made  either  by  The  Lancaster  and  Carlisle - 

The  Caledonian  Railway  Company. 

■'  * 

Oct.  21, 1860.        O^  *^^  21st  of  October,  1850,  the  plaintiff,  ia  t] 
Sh^lid*'^         ordinary  course  of  his  business,  took  a  parcel  to  the  d 

fendantB^  station  at  Euston  Square,  and  delivered  it 
defendants  in  time  for  their  mail  train  for  Sheffid 
The  weight  was  181bs.  It  was  directed,  "  London^  VI 
Oct.  1850.  MaU  Tram.  Wdght,  181b«.  Mr.  I 
Briggs,  19,  Norfolk  Street,  Sheffield.  Carriage  paid 
Sheffield.'^  It  contained  two  small  parcels  directed  i 
and  intended  by  the  plaintiff  to  be  delivered  by  Brigi 
to,  two  different  consignees  at  Sheffield.  Briggs  w 
the  plaintiff's  agent  at  Sheffield  for  that  purpose. 

The  plaintiff  delivered  the  package,  at  the  station^ 
the  defendants,  and  tendered  them  %g,  M,  for  the  Cfl 
riage  to  Sheffield  by  the  above  mail  train.  2s.  5d.  w 
the  charge  receivable  and  received  by  the  company  1 
parcels  of  that  weight  booked  by  them  for  paro 
through  to  Sheffield  by  the  above  mail  train. 
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The  defendants^  on  the  package  being  tendered^  asked  1854. 

if  it  was  a  packed^parcel.    The  plaintiff  admitted  it  was.  cbouch 

The  defendants  then  inquired  the  contents  of  each  in-  Jf- 

dosed  parcel.     The  plaintiff  said  he  did  not  know^  and  London  and 

could  qot  give  them.    The  defendants  said  they  would  wmtbmt 

not  receive  and  book  the  parcel  to  Sheffield :  they  would  Railway  Co. 

only  take  the  carriage  of  packed  parcels  to  the  extent  of  Refusal  to  carry 

,     .  -.     ,  ,  ,  1  •  a  i)jickcd  parcel 

tneiT  own  line;  and  that  they  would  not  carry  it  to  toJShcffield. 
^^by.    The  plaintiff  protested,  and  urged  it  should  be 
carried  to  Sheffield,  which  the  defendants  refused. 

The  defendants  were  willing  to  take  the  amount  of  Booked  for 
the  carriage  to  Rugby.     The  plaintiff  paid  them  Is.  2d.  ^'^^^' 
for   the  carriage  to  Rugby,  with  2d.  booking.    These 
^ere  the  usual  charges  for  booking  and  carriage  to  Rugby 
by  mail  train. 

The  package  was  taken  that  evening  by  the  said  mail  How  carried. 

train  to  Rugby,  but  no  further,  by  the  defendants,  where 

it  arrived  the  next  morning  at  12.5,  A.M.,  of  the  22nd 

^*    October.     It  was  then  removed  from  the  said  mail 

^•'Mu,  and  delivered  to  The  Midland  Railway  Company, 

^y  ^hom  it  was  forwarded  by  a  train  belonging  to  tlic 

•^d  Midland  Company,  which  left  Rugby  at  6.45,  A.M., 

of  the  22nd  of  October,  and  arrived  at  Sheffield  at  11.55, 

'^•M,,  and  was  there  delivered  to  Briggs  about  1.  P.M., 

«  the  same  day.     Briggs  had  to  pay,  and  paid,  1^.  Gd. 

fcr  the  carriage  from  Rugby  to  Sheffield,  to  the  said 

Midland  Railway  Company,  to  whom  the  defendants 

luid  deUvered  it  at  Rugby  as  aforesaid,  and  by  whom  it 

VIS  forwarded  to  the  plaintiff  at  Sheffield,  and  there 

Wvered  as  aforesaid. 

Had  the  parcel  gone  by  the  said  mail  train  to  Shef-      Delay, 
fidd  direct,  it  would  have  reached  that  place  at  4.15. 
A-M.,  of  the  22nd  of  October,  and  would  have  been  de- 
livered to  Briggs  about  7,  A.M.,  of  that  day.     Briggs, 
on  receipt  of  the  package,  delivered  the  contents  to  the 
consignees. 
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1854. 

CiitOUCH 
V. 

The 
London  aud 

NOBTH- 

Westkkn 
Railway  Co. 

Goods  carried 
for  otluir  per- 
soiis. 

Oct.  23,  1850. 
Parcel  for 
Glasgow. 


Booked  to 
Preston. 


On  the  21 8t  of  October,  the  defendants  received  pack- 
ages from  other  persons  for  the  above  mail  train,  and 
booked  them  for  Sheffield;  and  such  packages  were 
forwarded  by  the  above  mail  train,  and  were  by  it  car- 
ried to  Sheffield,  without  detention  at  Rugby.  At  Shef- 
field, such  packages  were  delivered  out  to  the  consignees 
there  between  7  and  8,  A.  M.,  of  the  22nd  of  October. 

On  the  23rd  of  October,  1850,  the  plaintiff  took  and 
delivered  another  parcel  to  the  defendants,  at  their 
station  at  Euston  Square,  weight  IG^lbs,,  in  time  for 
the  mail  train,  directed,  "  London,  23rd  October,  1850. 
Per  Caledonian  Mail  Train.  To  Mr.  J.  Hinshelwood, 
13,  Miller  Street,  Glasgow.     Carriage  paid  throughout/' 

This  parcel  contained  five  small  parcels,  directed  to, 
and  intended  to  be  delivered  by  Hinshelwood,  to  as 
many  different  consignees.  Hinshelwood  was  the  plain- 
tiff's agent  at  Glasgow,  for  that  purpose. 

The  plaintiff  offered  the  defendants  5^.  6d.  for  the 
carriage  to  Glasgow.  6s,  6rf.  was  the  charge  receivable 
and  received  by  the  defendants  for  parcels  of  that  weight 
booked  by  them  through  to  Glasgow  by  mail  trains. 
The  defendants,  on  its  being  tendered,  requested  to  know 
whether  it  was  a  packed-parcel.  The  plaintiff  admitted 
it  was.  The  defendants  then  asked  the  contents  of  each 
inclosed  parcel.  The  plaintiff  said  he  did  not  know,  and 
could  not  give  them.  The  defendants  then  said  they 
would  not  receive  and  book  the  parcel  to  Glasgow,  and 
that  it  would  go  no  further  than  Preston.  The  plaintiff 
protested,  and  urged  that  it  should  be  carried  to  Glasgow. 
The  plaintiff  again  requested  the  parcel  to  be  booked  to 
Glasgow,  which  the  defendants  refused. 

The  defendants  were  willing  to  take  the  carriage  to 
Preston,  and  the  plaintiff  paid  them  3s,  for  the  carriage 
to  Preston,  and  2d,  booking.  Ss,  is  the  usual  chai^  to 
Preston. 
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mhe  defendants  took  the  package  by  the  mail  train  1854. 

Ei>t  evening  to  Preston  (23rd  of  October),  8.45,  P.  M.  ceouch 

Xt^  SLTiived  in  the  usual  course  at  Preston,  at  4  next  mom-  J^ 

X  UJB 

The  defendants   carried  the  parcel  no  further.  LoKixoFAirD 

there  removed  by  them  from  the  Glasgow  mail  webtebk 


n,  and  delivered  to  another  company,  by  whom  it  R^Jx-wat  Co. 
forwarded  on  by  their  train,  which  left  Preston  at  ^^  carried. 
.SO,  A.  M.,  of  the  same  day.  It  arrived  at  Glasgow, 
.  1 5,  P.  M.,  same  day,  and  was  delivered  to  Hinshel- 
i  on  the  25th  of  October,  between  8  and  9,  A.  M. 
XXixishelwood  paid  2s.  6d.  for  the  carriage  from  Preston 
^x>   Glasgow,  to  another  railway  company. 

Klad  the  parcel  gone  on  by  the  mail  train  to  Glasgow     Delay. 

AvTC^,  it  would  have  reached  Glasgow  at  1,  P.  M.,  of  the 

^^tJi  of  October  and  would  have  been  delivered  to  Hin- 

shel^ood's  servant  between  1  and  2,  P.  M.     Hinshel- 

^wood,  on  receipt  of  the  parcel,  delivered  the  contents  to 

the  different  consignees. 

On  the  23rd  of  October,  the  defendants,  in  the  ordinary  Goods  carried 
couTBc  of  business,  received  packages  fix)m  other  persons,  ^^^  ^' 
^  booked  them  through  to  Glasgow,  and  such  packages 
^ere  finrwarded  by  the  above  mail  train,  and  were  by  it 
earned  through  by  the  defendants  to  Glasgow,  without 
detention  as  above  at  Preston,  and  delivered  out  at 
Glasgow  to  the  consignees  there  between  1  and  2,  P.  M., 
of  the  24th  of  October,  being  twenty  hours  sooner  than 
the  plaintiflF's  parcel  was  delivered. 

A^o  objection  was  made,  on  either  of  the  above  occa- 
81008,  as  to  the  size  or  weight  of  the  parcels,  or  that  they 
were  improper  parcels  to  be  carried  by  mail  train ;  and 
no  other  objection  was  made,  nor  was  there  in  fact  any 
other  objection  existing  to  either  of  the  said  parcels  be- 
ing booked  and  carried  by  the  defendants  through  from 
London  to  ShefiSeld  and  Glasgow,  respectively,  than  that 
of  their  being  packed  parcels  :  and,  but  for  that  circum- 
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LOITDOK  ASD 

NOBTH- 

Wbstksk 
Railway  Cq. 


Kcaaon  of 
dufeudants' 
refbsal  to  carry 
the  poroeb 
through. 


Defendants' 
contention. 


stance^  the  defendants  would  then  have  booked  and  car- 
ried them  through  accordingly. 

The  mail  traia  is  the  quickest  and  dearest.  It  is  a 
great  injury  to  the  plaintiff  in  his  trade,  to  have  his 
parcels  delayed  as  abovc^  and  to  pay  the  extra  charge. 

Upon  both  the  occasions  in  question^  the  defendants 
booked  and  carried  both  ordinary  and  packed  parcds 
(some  of  them  having  been  pre-paid^  and  others  not^) 
through  by  the  said  mail,  train  from  London  to  Sheffield 
and  Glasgow  respectively. 

The  defendants  did  not  carry  either  of  the  said  paioeis 
beyond  Rugby  and  Preston^  respectively;  at  which 
places  they  were  delivered  over  to  other  railway  com- 
panies^ and  by  them  conveyed  to  their  destination^  with 
the  delays  and  under  the  circumstances  described. 

The  arbitrator  farther  found  that  the  cause  of  the  d^ 
fendants'  refusing  to  receive  the  said  parcels,  and  to 
carry  and  convey  the  same^  was  not  that  the  defendants 
did  not  know  what  such  packages  respectively  contained, 
as  in  the  fifty-seventh  plea  all^ed^  but  because  tliey 
were  "  packed  parcels/'  and  for  no  other  reason. 

The  defendants  contended, — First,  that  the  meaning 
of  the  allegation  in  the  declaration,  that  the  defendants 
were  common  carriers,  was,  that  they  were  carriers  of 
goods  indiscriminately,  and  that  the  above  regiilationi 
of  the  defendants  as  to  packed  parcels,  negatived  the 
general  averment,  and  shewed  that  the  defendants  weit 
not  in  point  of  law  common  carriers,  as  alleged : 

Secondly, — ^that  the  defendants  were  common  oanievv 
to  the  extent  of  their  own  line  only,  even  with  respect 
to  ordinary  parcels : 

Thirdly, — that,  at  all  events,  they  were  common 
carriers  only  to  the  extent  of  their  own  line,  with  respect 
to  packed  parcels : 

Fourthly, — that,  as,  Glasgow  is  beyond  the  realm^ 
the  defendants  could  not  be  common  carriers  firom 
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London  to  Glasgow^  in  the  sense  of  the  averment  in  the 
declaration^  nor  bound  to  carry  to  Glasgow. 

Fifthly, — that  the  defendants  could  not  be  common 
carriers  beyond  the  limits  of  their  own  line;  anything 
done  beyond  such  limits  being  ultrft  vires,  {a) 

The  plaintiff  contended,  that  the  fifty-seventh  plea 
was  bad  in  law,  and  was  not  supported  by  the  above 
facts. 

The  arbitrator,  at  the  request  of  the  parties,  and  in 
pursuance  of  the  order  of  reference,  submitted  the  above, 
so  far  as  it  involved  any  questions  of  law^  for  the  opinion 
of  the  court. 
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I8S4. 


Cbouch 

Ths 
LozTDoy  Aim 

NOBTH- 
WXSTBBN 

Hailwat  Ck). 

PlfuntifiTs  con- 
tention. 


J.  Broum  (with  whom  was   Couch),  for  the  plain- 
tiff, {b)     1.  The  company  are  properly  charged  as  com-  l.  Company 
mon  carriers  beyond  the  confines  of  the  realm.    They  ^s  ^^en 

thronglKyttt. 


(a)  This  point  was  abandon- 
ed by  the  defendants  on  the 
argument. 

(b)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff,  were,—'*  1.  liiat  the 
facts  found  shew  that  the  de- 
fendants were  common  carriers 
of  goods,  including  packed  par- 
cels, to  Sheffield  and  Glasgow 
respectively:  £•  That  the  re- 
gulation made  by  the  defend- 
ants on  the  3rd  of  July,  1849, 
as  to  packed  parcels,  makes  no 
difference  in  the  case,  not  hav- 
ing been  acted  upon  against 
any  one  but  the  plaintiff: 
3.  That  the  defendants  could 
not  be  carriers  of  goods  in  ge- 
neral, as  they  were  to  Glasgow 
and  Sheffield,  without  thereby 
making  them  liable  to  carry 
packed  parcels :  4.  That  there 
may  be  common  carriers  from 


a  place  in  England  to  a  place 
out  of  England ;  and  that  the 
law  is  the  same,  whether  the 
journey  ends  in  or  out  of  Eng- 
land :  5.  That  it  was  lawful  for 
the  defendants  to  carry  goods 
beyond  their  own  line;  and 
that  such  practice  is  sanctioned 
by  the  Railways  Clauses  Con- 
solidation Act,  B  &  9  Vict.  0. 
20,  ss.  8G  to  89 :  6.  That  the 
facts  found  by  the  arbitrator 
negative  the  fifty-seventh  plea : 
7.  That  the  fifty-seventh  plea 
is  bad  in  law,  as  it  does  not 
shew  why  or  for  what  purpose 
the  defendants  required  the  in- 
formation there  mentioned,  or 
that  there  was  any  reason  for 
making  the  inquiry,  or  that  it 
was  not  made  out  of  mere  curi- 
osity^ and  the  parcels  may  have 
been  such  as  to  render  no  in- 
formation requisite." 
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8  &  9  Vict.  c. 
20,  8.  86. 


Section  87. 


are  incorporated  by  the  9  &  10  Yictr  a  cciv,  tbo.  l^ 
section  of  which  consolidates  three  existing  companies^ 
viz.  the  London  and  Birmingham^  the  Grand  Junction, 
and  the  Manchester  and  Birmingham  railway  pompanie* 
into  one ;  and  s.  2  extends  to  that  act  the  powers  of  th^ 
Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Yict^ 
c.  16),  and  the  Railways  Clauses  Consolidatioii  Act, 
1845  (8  &  9  Vict,  c.  20) .  Now,  the  last-mentioned  act,TT 
"  with  respect  to  the  carrying  of  passengers  and.goods 
upon  the  railway,  and  the  tolls  to  be.  taken  thereon/'-j 
enacts,  by  s.  86,  ''  that  it  shall  be  lawful  for  the  pom? 
pany  to  use  and  employ  locomotive,  engines., or  othef^ 
moving  power,  and  carriages  and  waggons  to  be  drawn 
or  propelled  thereby,  and  to  carry  and  convey  upon  the 
railway  all  such  passengers  and  goods  as  shall  be  offSevQl 
to  them  for  that  purpose,  and  to  make  such  reasona)^ 
charges  in  respect  thereof  as  they  may  from  time  .it 
time  determine  upon,  not  exceeding  the  tolls, hy.fi^ 
special  act  authorised  to  be  taken,  by  them.''  By  the 
interpretation  clause,  s.  3,  the  wcvrd  "  tolF'  is  to  include 
any  rate  or  charge  or  other  payment  payable  under  ^ 
special  act  for  any  passenger,  animal,  carriage,  good^ 
merchandise,  articles,  matters,  or  things  conveyed  on  thf 
railway/'  By  s.  87,  the  company  are  impowered  to,b^ 
come  carriers  on  other  lines  of  railway  than  their  owiv 
It  enacts  ^'  that  it  shall  be  lawful  for  the  company  frop^ 
time  to  time  to  enter  into  any  contract  with  any  other 
company,  being  the  owners  or  lessees  or  in  possession..  <^ 
any  other  railway,  for  the  passage  over  or  along  the  ipi^ 
way  by  the  special  act  authorised  to  be  made,  of  a^ny 
engines,  coaches,  waggons,  or  other  carriages  of  ,aiij 
other  company,  or  which  shall  pass. over  any  other.  1^ 
of  railway,  or  for  the  passage  over  any  other  line  of  rai^ 
way  of  any  engines,  coaches,  waggons,  or  other  canii^^ 
of  the  company,  or  \fhich  shall  pass  over  their  line  of 
railway,  upon  the  payment  of  such  tolls,  and  under  such 
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conditions  and  restrictions^  as  may  be  mutually  agreed        1854. 

apon  ;  and,  for  the  purpose  aforesaid,  it  shall  be  lawful       Cbouch 

for  the  respective  parties  to  enter  into  any  contract  for  .j,**^ 
tbe  diyision  or  apportionment  of  the  tolls  to  be  taken  London  aki> 
ttpon  their  respective  railways/'  And  s.  89  provides,  Wimtekw 
that  "n6thing  in  this  or  the  special  act  contained,  shall  ^^'^^^^  ^o- 
extend  to  chai^  or  make  liable  the  company  further  or  ^^<^"»"  ^^'  • 
in  any  other  case  than  where,  according  to  the  laws  of 
the  realm  stage-coach  pr(q)rictors  and  common  carriers 
would  be  liable,  nor  extend  in  any  degree  to  deprive  the 
company  of  any  protection  or  privilege  which  common 
Offners  or  stage-coach  proprietors  may  be  entitled  to ; 
but,  on  the  contrary,  the  company  shall  at  all  times  be 
wtitlcd  to  the  benefit  of  every  such  protection  and 
privilege."  The  cflFect  of  these  sections,  is,  to  put  the 
company  upon  the  footing  of  ordinary  common  carriers 
fer  hire.  [Jercis,  C.  J.  The  question  is,  whether  the 
company  are  common  carriers  subject  to  the  common 
law  liabilities  of  carriers  for  the  whole  or  only  for  part 
C"f  the  distance  to  which  they  profess  to  carry.]  Suppose 
*lwy  accept  goods  for  the  purpose  of  carrying  them  from 
I^ondon  to  Glasgow,  are  they  subject  to  the  common 
law  liability  of  carriers  in  respect  of  a  loss  occurring  on 
this  side  of  the  border,  and  to  a  different  sort  of  re- 
sponsibility if  on  the  other  side  ?  The  contract  must 
<tely  be  governed  by  the  lex  loci  contractus,  although 
P>rt  of  it  is  to  be  executed  beyond  the  realm.  [Cress- 
^B,  J.  I8  it  necessary  that  there  should  be  any  custom 
«pph*ed  to  the  case  at  all?]  It  is  submitted  not.  There 
is  nothing  in  RastelPs,  Coke's,  or  Winch's  Entries  as  to 
earners :  but  the  precedents  in  the  Liber  Placitandi,  fo. 
Si,  and  Brownlow^s  Entries,  fo.  11,  allege  a  liability  for 
the  safe  carriage  of  goods  according  to  the  custom  of  the 

icalm  {a) :   but  it  would  seem  from  Rich  v.  Kneeland, 

(a)  And  see  Heme's  Pleader,  70. 
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1854.       Hob.  17.  that  that  allegation  is  unaeceBBary.    Since  Uie 

Crouch       ^^*^^  ^^  ^99^  v»  Bernard^  2  Ld.  Baym.  909,  Com.  183, 

«•  1  Salk.  26,  8  Salk.  11,  Holt,  18,  it  is  settled  that  a  oom- 

The  .  y  *      ^ 

liONDOK  AND    moii  camer  within  the  realm,  if  he  accepts  goods  to  be 
Wbbtbut      carried,  is  bound  to  carry  and  safely  deliver  theni,  the 

Railway  Ck>.   ^^  of  God  and  the  Queen's  enemies  only  excited* 
•  And  it  is  equally  clear  that  he  is  bound  to  accept  aQ 

goods  that  are  reasonably  tendered  to  him  to  be  earned^ 
Morse  y.  Sim,  1  Vent.  190,  238,  Sir  T.  Baym.  220, 1 
Mod.  85,  2  Keble,  806,  3  Keble,  72,  112,  185,  2  Lcr. 
69,  shews  that  a  common  carrier  is  liaUe  as  such^  though 
part  of  the  journey  is  out  of  the  kingdom :  and  there  is 
no  distinction  in  this  respect  between  land  and  watef 
carriage, — Dale  v.  Hall,  1  Wilson,  281  ;  Trent  Naviga^ 
turn  V.  fVard,  3  £sp.  N.  P.  C.  127.  There  is  a  singtilalr 
dearth  of  precedents  in  actions  against  carriers  for  le* 
fusing  to  carry.  The  point  was  raised,  but  not  de^ 
oided,  in  Beneti  v.  The  PenifunUar  and  Orienial  Steam* 
Boat  Company,  ante,  Vol.  VI,  p.  776.  In  Kenf  sCmn* 
mentaries,  4th  edit.  Vol.  II,  p.  598  (edit.  1851,  p.  767), 
it  is  said :  ^^  Common  carriers  undertake  generally,  and 
for  all  people  indifferently,  to  convey  goods,  and  deliTer 
them  at  a  place  appointed,  for  hire,  and  with  or  withovl 
a  special  agreement  as  to  price.  They  consist  of  two 
distinct  classes  of  men,  viz.  inland  carriers  by  land  or 
water,  and  carriers  by  sea ;  and  in  the  aggregate  body 
are  included  the  owners  of  stage- waggons  and  coaches^ 
and  railroad  cars,  who  carry  goods  as  well  as  passengen 
for  hire,  waggoners,  teamsters,  cartmen,  porters,  the 
masters  and  owners  of  ships,  vessels,  and  all  watercraft^ 
including  stcam-vesscls  and  steam  tow-boats,  belongiiig 
to  internal  as  well  as  coasting  and  foreign  navigation^ 
lightermen,  barge-owners,  canal-boatmen,  and  fommstf. 
As  they  hold  themselves  to  the  world  as  common  carrien 
for  a  reasonable  compensation,  they  assume  to  do^ 
and  are  bound  to  do,  what  is  required  of  them  in  the 
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omrse  of  their  employment^  if  they  have  the  requisite 
oonvenience  to  carryy  and  are  offered  a  reasonable  or 
eaBtomary  price;  and^  if  they  refuse^  without  some  just 
ground,  they  are  liable  to  an  action.     In  Morse  v.  Slu^, 
it  was  decided,  in  the  reign  of  Charles  II,  by  the  court 
of  King's  Bench,   upon  great  consideration,  that  the 
master  of  a  vessel  employed  to  carry  goods  beyond  sea, 
ia  consideration  of  the  freight,  was  answerable  as  a  com- 
mon earner,"    Again,  p.  608  (edit.  1851,  p.  780),  it  is 
nid:  ''In  New  York,  the  English  law  on  the  subject 
bis  been  fully,  explicitly,  and  repeatedly  recognised  in 
its  M  extent ;   and  equally  in  respect  to  carriers  by 
hod  and  water,  and  equally  in  respect  to  foreign  and 
udand  navigatioiL     lu  Elliott  v.  JRosseli,  10  Johns.  Rep. 
I9  the  whole  doctrine  was  extcusirely  considered ;  and  it 
^^  onderstood  and  declared,  that  a  common  carrier 
^vuranted  the  safe  delivery  of  goods  in  all  but  the  ex- 
cepted cases  of  the  act  of  Ood  and  public  enemies ;  and 
that  there  was  no  distinction  between  a  carrier  by  land 
^  a  earner  by  water,  and  whether  the  water  naviga- 
"Q&  was  internal  or  foreign,  except  so  far  as  the  exccp- 
™l  it  extended  to  perils  of  the  sea  by  the  special  terms 
of  the  contract  contained  in  the  charterparty  or  bill  of 
Wing."    In  Jackson  v.  Rogers,  2  Show.  327,  it  was 
bdd  that  an  action  on  the  case  lies  against  a  common 
**riar  fiwr  refusing  to  carry  goods,  if  he  has  conveniency 
to  to  do:  and  Je£ferics,  C.  J.,  said,  ^'that  the  action  is 
naintaiiiable,  as  well  as  it  is  against  an  inn-keeper  for 
'c&aing  a  guest,  or  a  smith  on  the  road  who  refuses  to 
"boe  my  horse,  being  tendered  satisfaction  for  the  same." 
And  in  Johnson  v.  The  Midland  Railway  Company,  4 
£ich.  367,  it  was  held,  that  the  86th  section  of  the  8  &  0 
Vict  c  20  is  permissive  only,  and  a  railway  company 
irho  under  it  elects  to  carry  goods,  is  subject  to  no 
gieater  liability  than  attaches  to  carriers  at  common  law : 
and  therefore,  that  such  a  company  is  not  bound  to 
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1854.        carry  ererr  description  of  goods,  and  between  all  places 


Raxlwat  Co. 


Cbovch       ^°  their  line,  bat  only  soch  goods,  and  to  and  from  such 

^'  places,  as  they  have  publicly  professed  to  do,  and  hare 

LosDoir  AKD    convemence  for  that  pnrpose.     Parke,  B.,  there  aaya : 

WsmsV  "The  law  is  thus  stated  by  Holt,  C.  J.,  in  Lame  ▼. 
Cotton,  12  Mod.  484, — 'Wherever  any  subject  takes 
upon  himself  a  public  trust  for  the  benefit  of  the  rest  of 
his  feUow^snbjects,  he  is  eo  ipso  bound  to  serve  the  sub- 
ject in  all  the  things  that  are  within  the  reach  and 
comprehension  of  such  an  office^  under  pain  of  «i  action 
against  him  ;  and  for  that  see  Keilwey,  50.  If  oa  the 
road  a  shoe  fall  off  my  horse,  and  I  come  to  a  smith  to 
have  one  ])ut  on,  and  the  smith  refuse  to  do  it,  an  action 
will  lie  against  him,  because  he  has  made  profession  of  a 
trade  which  is  for  the  public  good,  and  has  thereby  ex- 
posed and  vested  an  interest  of  himself  in  all  the  King's 
subjects  that  wilt  employ  him  in  the  way  of  his  trade. 
If  an  innkeqier  refuse  to  entertain  a  guest,  when  his 
house  is  not  full,  an  action  will  lie  against  him;  and  so 
against  a  carrier,  if  his  horses  be  not  loaded,  and  he  ne- 
fuse  to  take  a  packet  proper  to  be  sent  by  a  carrier)  and 
I  have  known  such  actions  maintained,  though  the 
cases  are  not  reported.'  With  respect  to  the  case  of  a 
smith,  there  is  a  learned  note  of  my  Brother  Manning's 
to  the  case  of  Parsons  v.  (jingeU,  ante.  Vol  IV,  p.  555, 
in  which  he  intimates  that  the  authorities  do  not  sup- 
port the  proposition.  In  the  case  of  an  innkeeper,  there 
is  no  question  that  the  action  will  lie.  So  also  in  die 
case  of  a  carrier ;  and  that  arises  from  the  public  profes- 
sion which  he  has  made.  A  person  may  profess  to  catty 
a  particular  description  of  goods  only,  for  instance, 
cattle,  or  dry  goods,  in  which  case  he  could  not  be  ootid - 
pelled  to  carry  any  other  kind  of  goods;  or  he  may 
limit  his  obligation  to  carrying  firom  one  place  'to 
another,  as,  from  Manchester  to  London,  and  then  he 
would  not  be  bound  to  carry  to  or  from  the  intermediate 
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places.    StiU^  'until  he  retracts^  every  individnal  (pro-  1^64. 

vided  he  tenders  the  money  at  the  time^  and  there  is  Gboitch 

room  in  the  conveyance^)  has  a  right  to  call  upon  him  J^' 

to  TeceiTe  and  carry  goods  according  to  his  public  pro-  Lokdoh  ^d 

»^ -  ,,  NOBXH- 

fcSSlOB."  WwTl&ir 

2.  The    next  question  is,  whether  the  company  are    ^^^^^^o. 
bound  to  carry  beyond  their  own  line.    It  appears,  that  bound  to<^^ 
in  July,  1849,  they  made  a  reguhition  '"  that  parcels  be  ^^^ff  ^^"^^ 
mvoiccri  to  the  termini  of  the  London  and  North- West- 
ern line  only/'     Perhaps,  if  they  had  acted  upon  that 
regulation,  it  could  not  have  been  sucessfuUy  contended 
that  they  were  common  carriers  to  Sheffield.     But  the 
arbitrator  finds  that  this  regulation  was  not  acted  upon  as 
to  othor  persons,  but  was  in  ieLCt  levelled  only  at  the  plain- 
tiff.   In  Parker  v.  The  Great  Western  Railway  Cam- 
poty,  7  M.  &  G.  253,  292,  7  Scott,  N.  R.  835,  873,this 
<xnrt  held  that  the  company  had  no  right  to  make  a  dis- 
liiMstioa  between  the  plaintiff  and  any  other  member  of 
the  pubhc,  as  to  their  mode  of  charging.    And  the  same 
prindplewas  acted  upon  in  the  recent  cases  of  Parker  v. 
We  Great  Western  Railway  Company,  ante.  Vol.  XI,  p. 
Mo,  and  Edwards  v.    The  Great    Western  Railway 
*^wpany,  ante.  Vol.  XI,  p.  588.    The  arbitrator  finds, 
^^  "upon  both  the  occasions  in  question,  the  defend- 
*»t«  booked  and  carried  both  ordinary  and  packed  par- 
^  (some  of  them  having  been  pre-paid,  and  others 
^)  through  by  the  said  mail  trains  from  liondou  to 
Sheffidd  and  Glasgow  respectively ;"  but  that  they  re- 
fined to  do  so  for  the  plaintiff.     He  further  finds,  that 
"^  practice  of  sending    "  packed  parcels"   was  well 
kjaowa  to  the  defendants,  and  that  it  had  always  been 
their  course  of  business  to  receive,  book,  and  carry 
packed  parcels  from  London  to  Glasgow  or  Sheffield 
throughout.     IJervis,  C.   J.      For  wholesale  houses  ] 
If  it  was  their  course  of  business  so  to  carry  for  any  one, 
thqr  were  bound  to  carry  in  like  manner  for  the  plain- 
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1854.  tiff.    Further  it  in  found,  that,  although  the  defendants' 

Cbouoh  ^^^^  ®°^*  **  Preston  and  Bugby  respectiyely,  yet  they 

^  were  and  always  hare  been  accustomed  to  book  and  le- 

LoNDov  Avo  ceive  and  carry  passengers,  goods,  and  parcels  of  all  de- 

2'fOSTH* 

WjtsixBv  scriptions,  to  be  carried,  and  have  constantly  so  carried 
UahsWax  Co,  them,  beyond^  the  limits  of  their  own  lines,  and  over 
those  of  the  companies  named,  and  so  through  to  Glas- 
gow and  SheflSeld  respectiyely,  reoeiTing  the  prioe  of  the 
carriage  for  the  whole  distance;  that  such  is  their 
ordinary  course  of  business ;  and  that  they  adyertiae  and 
hold  themselyes  out  to  the  public  as  carriers  of  passen- 
gers and  parcels  through  firom  London  to  Glasgow  and 
Sheffield  respectively,  at  certain  rates  laid  down  in  their 
published  tables.  It  has  uniformly  been  considered  that 
the  carrier  who  receives  the  goods,  is  the  carrier  tor  ihtk 
whole  distance,  and  liable  for  a  loss  oocnrring  on  any 
part  of  the  journey :  Muschatnp  v.  The  Lancaster  emd 
Preston  Junction  Railway  Company,  8  M.  &  W.  421; 
In  that  case,  Lord  Abinger  says :  ''  It  is  admitted  by 
the  defendants^  counsel,  that  the  defendants  contract  to 
do  something  more  with  the  parcel  than  merely  to  carry 
it  to  Preston  (a) ;  they  say  the  engagement  is,  to  carry 
to  Preston,  and  there  deliver  it  to  an  agent,  who  is  to 
carry  it  further,  who  is  afterwards  to  be  replaced  by 
another,  and  so  on  until  the  end  of  the  journey.  Now, 
that  is  a  very  elaborate  kind  of  contract :  it  is  in  sub- 
stance giving  to  the  carriers  a  general  power,  along  the 
whole  line  of  the  route,  to  make  at  their  power  fresh 
contracts,  which  shall  be  binding  upon  the  principal  who 
employed  them.  But,  if,  as  it  is  admitted  on  both  sidesi 
it  is  clear  that  something  more  was  meant  to  be  done  by 
the  defendants  than  carrying  as  far  as  Preston,  ia  it  not 
for  the  jury  to  say  what  is  the  contract,  and  how  muck 
more  was  undertaken  to  be  done  by  them  ?     Now,  it 

(a)  Which  was  the  extent  of  their  line. 
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certainljr  might  be  true  that  the  contract  between  these 
parties  was  such  as  that  suggested  by  the  counsel  for 
the  defendants ;  but  other  views  of  the  case  may  be  sug« 
gested  quite  as  probable ;  such^  for  instance,  that  these 
railway  companies  though  separate  in  themselves^  are  in 
the  habit,  for  their  own  advantage^  of  making  contracts, 
of  which  this  was  one,  to  convey  goods  along  the  whole 
line,  to  the  ultimate  terminus,  each  of  them  being 
agents  of  the  other  to  carry  them  forward,  and  each 
receiving  their  share  of  the  profits  from  the  last/'  In 
the  present  case,  that  is  not  left  to  inference  and  con- 
jecture :  it  is  expressly  found  to  be  the  practice.  Scot'* 
horn  V.  The  SotUh  Staffordshire  Raihoay  Company,  8 
Exch.  841,  and  a  case  of  Watson  v.  The  Ambergate 
Railway  Company,  cited  firom  15  Jurist,  448^  estaUish, 
that,  where  a  railway  company  tmdertakes  for  reward  to 
carry  goods  from  one  point  to  another,  they  are  respon* 
sible  for  loss  by  negligence  between  the  termini,  not- 
withstanding the  Une  of  railway  on  which  the  loss  oc* 
curred  belongs  to  another  company*  [Jervis,  C.  J. 
There  can  be  no  reason  why  one  company  should  not 
be  common  carriers  upon  the  line  of  another  company.] 
3.  Then  it  is  said  that  the  company  were  entitled  to 
be  informed  as  to  the  contents  of  the  packages  before 
they  could  be  required  to  carry  them.  The  fifty*seventh 
plea  is  a  novel  experiment.  It  assumes,  that,  in  all 
cases  where  goods  are  tendered  to  a  canier  to  be  carried, 
the  latter  is  entitled  to  know  the  contents  before  he 
accepts  them.  The  plea  is  not  founded  on  the  105th 
section  of  the  8  &  0  Vict.  c.  20  (a),  which  was  intended 
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3.  Company 
not  entitled  to 
require  infor- 
mation as  to 
the  contents 
of  packages. 


(a)  Which  enacts  that  **  no 
person  shall  be  entitled  to  car- 
ry*  or  to  require  the  company 
to  carry,  upon  the  railway,  any 
aqnafortis,  oil  of  vitriol,  gun- 
powder, lucifer-matches,  or  any 
other  goods  whidi  in  the  judg^ 


ment  of  the  company  may  be 
of  a  dangerous  nature ;  and,  if 
any  person  send  by  the  railway 
any  such  goods  without  dis- 
tinctly marking  their  nature  on 
the  outside  of  the  package  con- 
talniDg  the  same,  or  otherwise 
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1854.        to  protect  railway   companies   from  bating  dangerous 

Qj^Qjj^^       articles  brought  on  tbe  railway.     {Mauley  J.   Perbaps 

».  the  company  might  be  entitled  to  require  tbe  informa- 

LoirjKjK  AND    tion,  if  they  treated  everybody  alike]     It  may  be  so, 
Wm^bv       [J^^^y  C.  J.  The  arbitrator  finds  that  the  company  did 

Railway  Co.  not  refuse  to  receive  the  parcels  for  conveyance  to  Sheffield 
and  Glasgow  respectively,  because  they  were  improper 
parcels.]  The  rates  or  tolls  for  the  carriage  of  packages, 
cattle^  and  goods^  are  regulated  by  the  62nd,  63rd,  and 
64th  sections  of  the  special  act,  9  &  10  Vict.  c.  cciv. 
For  small  packages  the  company  make  a  poundage 
charge,  without  reference  to  the  nature  of  the  articI^J 
The  case  oi  Riley  v.  Homey  2  M.  &  P.  331,  5  Bingh. 
217,  will  probably  be  relied  on  for  a  passage  in  the 
judgment  of  Best,  C.  J.,  where  he  says  :  "  A  carrier  has 
a  right  to  know  the  value  and  quality  of  what  he  is  re- 
quired to  carry.  If  the  owner  of  the  goods  will  not  tell  him 
what  his  goods  arc,  and  what  they  are  worth,  the  earner 
may  refuse  to  take  charge  of  them  :  but,  if  he  do  take 
charge  of  them,  he  waives  his  right  to  know  the  contents 
and  value.  It  is  the  interest  of  the  owner  of  goods  to 
give  a  true  account  of  their  value  to  a  carrier,  as^  in  the 
event  of  a  loss,  he  cannot  recover  more  than  the  amount 
of  what  he  has  told  the  carrier  tliey  are  worth ;  and  he 
cannot  recover  more  than  their  real  worth,  whatever 
value  he  may  have  put  on  them  when  he  delivered  them 
to  the  carrier.''  The  authorities,  however,  which  his 
lordship  refers  to, — Gibbon  v.  PayntoHy  4  Burr.  2298^ 
Kenrig  v.  Eggleston,  Alcyn,  93,  Tyly  v.  Morricey  Carth. 
485,  and   Titchbume  v.  White,  1  Stra.   145,— do  nol 

giving  notice  in  writing  to  the  for  the  company  to  refuse  to 

book-keeper  or  other  servant  of  take  any  parcel  that  they  may 

the  company  with  whom  the  suspect  to  contain  goods  of  a 

same  are  left,  at  the  time  of  so  dangeroos  nature,  or  require 

sending,  he  shall  forfeit  to  the  the  same  to  be  opened  to 

company  20/.  for  every  such  the  fact.** 
offence ;  and  it  shall  be  lawful 
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bear  out  the  proposition ;  and  it  was  not  the  point  in  1854^. 
judgment.  The  plea,  therefore,  ia  not  good  in  point  of  cbotoh 
law.     Neither  is  it  borne  out  by  the  facts.     It  in  sub-  _*• 

stance  sets  up  as  the  ground  of  refusal  to  eany^  the  with-    Lonboit  and 
holding  the  required  information  as  to  the  nature  of  the      wbbtb^ 
contents  of  the  parcels :    whereas,  the  arbitrator  Qnds    Railwat  Co. 
that  the  real  ground  of  refusal,  was,   that  they  were 
''  packed  parcels.''     The  case,  in  this  respect,  bears  a 
singular  resemblance  to  that  of  Pickford  v.  The  Grand 
Junction  Railway  Company,  10  M.  &  W.  399.     The  de- 
fendants cannot  now  be  permitted  to  avail  themselves  of 
a  ground  of  refusal,  which  they  did  not  urge  at  the  time 
the  goods  were  tendered  to  them :   White  v.  Gainer,  2 
Bingh.  23,  9  J.  B.  Moore,  41 ;  Jones  v.  Tarleton,  9  M. 
&  W.  675. 

Atherton  (with  whom  was  JBovUl),  contrk.  The  de- 
fendants contend, — that  they  cannot  be  compelled  to 
carry  to  extra-territorial  places, — that  they  are  not 
cpmmon  carriers  beyond  the  line  of  their  own  railway, — 
and  that  they  were  entitled  to  have  information  as  to 
the  contents  of  packed  parcels. 

1.  There  is  no  authority  to  shew  that  a  carrier,  though  i.  Compan} 
he  professes  to  carry  to  a  place  out  of  the  realm,  is  bound  ^ccept%)ods 
to  accept  any  goods  that  may  be  tendered  to  him  for  ^  ^^9^  ^" , 

'•  "^    ^  "  ,       ,  .  •   youd  too  realm. 

conveyance  to  such  extra-territorial  place.  It  will  not 
be  denied  that  the  general  rule  of  law,  is,  that  a  person 
exercising  a  trade  may  choose  with  whom  and  to  what 
extent  he  will  deal:  Ehee  v.  Gatward,  5  T.  R.  143. 
The  only  exceptions  are  those  mentioned  by  Parke,  B., 
in  Muspratt  v.  Gregory,  1  M.  &  W.  653,  when  dealing 
with  the  proposition  that  "  goods  are  privileged  (from 
distress)  which  are  delivered  to  any  person  exercising  a 
public  trade  or  employment,  to  be  carried,  wrought,  or 
managed  in  the  way  of  his  trade  or  employ/'  ^^  I  may 
observe,"  says  that  learned  judge,  ''with  reference  to 
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1854.  one  part  of  this  proposition,  that  there  appears  to  be  no 
dispute  bat  that  the  word  '  public'  k  to  be  understood 
to  refer  to  erery  trade  or  emi^y  carried  on  generaUy  for 
the  benefit  of  anj  persons  who  chooee  to  avail  them- 
fidves  of  it,  as  distinguished  from  a  special  employment 
RAiLwxrCto.  Yjy  Qoe  or  particular  individuals:  althoogh  it  be  not 
'  public'  in  the  sense  that  all  the  King^s  subjects  have  a 
right  to  insist  on  the  trader  accepting  their  goods/and 
that  an  indictment  at  action  woold  lie  if  he  did  not, — a 
predicament  which  is  pecnliar  at  this  day  to  an  inn* 
keeper,  or  perhap$  a  carrier  also :  though  Lord  Holt, 
in  Lane  v.  Sir  Robert  Cottm,  12  Mod.  484  («),  ocm- 
sidered  it  to  belong  to  all  other  trades  which  a  man  pro* 
fessed  to  cany  on  for  all  persons  indiscriminately/'  The 
obligation  as  to  the  smith  seems  to  be  not  quite  so  dear 
as  is  generally  assumed :  see  the  note  to  Parsom  t. 
Gingell,  ant^,  Vol.  IV,  p.  555.     What  is  the  firanda- 


(a)  ThatwBsansotion  igainst 
the  post-master  general  to  re- 
cover the  value  of  Exchequer 
bills  contiuned  in  a  letter  de- 
livered to  a  clerk  at  the  post- 
office,  and  lost  from  the  offioe. 
Lord  Holt  says :  "  Wkerever 
any  subject  takes  upon  himself 
a  public  trust  for  the  benefit  of 
tile  re6t  of  his  fellow-subjects, 
he  is  CO  ipso  bound  to  ser^e  the 
subject  in  all  the  things  that  are 
within  the  reach  and  compre- 
hension of  such  an  office,  under 
pain  of  an  action  af^inst  him ; 
and  for  that  see  Keilwey,  50 
pi.  4.  If  on  the  road  a  shoe 
fall  off  my  horse,  and  I  come 
to  a  smith  to  hare  one  put  on, 
and  the  smith  refuse  to  do  it, 
an  action  will  lie  against  him, 
because  he  has  made  profession 
of  a  trade  which  is  for  the  pub- 


lio  good,  and  has  thereby  ex* 
posed  and  vested  an  interest  of 
himself  in  all  the  king's  sub- ' 
jects  that  will  employ  him  in 
the  way  of  his  trade.  If  aa 
innkeeper  refuse  to  entertain  a 
guest  where  his  house  is  not 
full,  an  action  will  lie  against 
him,— Djcr,  168 ;  Godb.  84^ ; 
Mooro,  482;  1  Yentr.SdS;  3 
Bl.  Com.  165,  166,— and  so 
against  a  carrier,  if  his  horses 
be  not  loaded,  and  he  refhse  to 
take  a  packet  proper  to  be  sent 
by  a  carrier  ;  and  I  hsTe 
known  such  actions  maintain- 
ed, .  though  the  cases  are  not 
reported.  And,  why  should 
not  an  action  lie  against  a  post- 
master here,  if  he  should  refuse 
to  take  in  a  letter,  or  any  other 
thing  proper  to  be  sent  by 
post  P    And,  doubtless,  an  ai^ 
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tion  of  the  exception  as  to  the  carrier  ?  It  is^  the  custom 
or  law  of  the  reahn  as  applicable  to  the  particular  trade. 
The  question  is^  how  far  that  custom  or  law  territorially 
extends.  The  very  statement  of  the  exception  goes  far 
to  negative  the  proposition  contended  for  on  the  other 


1854. 


Cbouch 
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London  iL^B 

NOBTH- 
WSSTIBN 

side.  [MatUe,  J.  In  former  times^  public  acts  of  par-  K^^way  Co. 
liament  were  frequently  recited  in  declarations^  for  the 
purpose  of  shewing  a  duty  to  do  the  thing  the  omission 
to  do  which  was  complained  of.  A  declaration  against 
a  carrier  is  an  instance  of  the  same  kind^  only  stating  a 
common  law  instead  of  a  statutory  duty.  The  curtesy 
of  England  is  another  instance  of  the  same  kind.]  The 
question  is^  whether  the  obligations  of  a  common  carrier 
extend  to  places  where  the  carrier  is  beyond  the  protection 
of  the  laws  of  the  realm .  Is  it  reasonable  that  he  should 
be  an  insurer  to  that  extent?  A  carrier  may  determine 
between  what  places  and  upon  what  terms  and  conditions 
he  will  carry :  but  the  law  does  not  allow  a  common 
carrier  further  to  limit  his  liability.  His  obligation  to 
carry  as  an  insurer^  must  be  co-extensive  with  his  obliga- 
tion to  receive  goods.  Jackson  v.  Rogers,  2  Show.  327,  is 
the  only  case  of  an  action  against  a  carrier  for  refusing  to 
receive  goods,  until  we  come  to  Johnson  v.  The  Midland 
Railway  Company,  4  Exch.  367.  But  these,  and  all  the 
other  cases  which  have  any  bearing  on  the  question,  are 
cases  of  carriers  within  the  realm.    If  the  obligation  to 


tion  would  lie  in  that  case.  If 
the  inn  bo  ftill,  or  the  carrier's 
horses  laden,  the  action  would 
not  lie  for  such  refusal;  but 
one  that  has  made  profession 
of  a  public  employment  is 
bound  to  the  utmost  extent  of 
that  employment  to  sorro  the 
public  Surely,  tlien,  whore  it 
is  a  public  employment  created 
by  law,  the  obligation  is  the 
greater ;  as,  if  the  sheriff  refuse 


a  wzit,  an  action  will  lie  against 
him,  because  the  law  charges 
him  with  an  employment  for 
the  conveniency  and  good  of 
the  public :  so,  here,  the  law, 
viz.  an  act  of  parliament, 
charges  the  post-master  with 
an  emplojrment  for  the  good 
and  convenience  of  the  public  : 
therefore   the   reason   is   the 


same. 


»> 


284 


IN   THE   COMMON    PLEAS^ 


1854. 
Cbouch 

The 

London  and 

NoBxa- 

WSSTEBN 

Railway  Co. 


cany  as  an  insurer  be  confined  to  the  realm^  the  obligation 
to  carry  goods  against  his  will  must  be  equally  limited. 
[Cresswell,  J.  What  is  it  that  protects  the  carrier  from 
absolute  and  imqualified  responsibility  for  the  perform- 
ance of  the  contract  he  has  entered  into  ?]  The  custom 
of  the  realm :  the  law  applicable  to  this  trade.  The 
very  exception  of  the  King's  enemies,  shews  that  the 
obligation  is  limited  to  the  realm.  It  may  be  reasonable 
that  a  common  carrier  should  be  bound  to  protect  the 
goods  against  robbers  within  the  realm.  He  has,  in  the 
case  of  a  robbery  under  certain  circumstances,  a  remedy 
against  the  hundred.  Beyond  the  border,  the  danger 
might  be  greater,  and  yet  he  has  not  that  remedy.  The 
point  did  not  arise  in  Benett  v.  Tfie  Pevinstiitir  and 
Oriental  Steam-Boai  Company.  Morse  v.  Slue  is  in 
truth  no  authority  at  all  against  the  defendants.  The 
loss  there  occurred  in  the  River  Thames  :  see  Bac.  Abr. 
Carriers  (B) ;  1  Ventr.  120,  238.  In  Molloy,  De  Jure 
Maritime,  Book  II,  c.  2,  §  2,  it  is  said  :  '^  This  case 
{Morse  v.  Slue)  is  not  to  be  measured  by  the  rules  of 
the  Admiral  law,  because  the  ship  was  infra  corpus 
comitatfis.'*  ''  If  the  fault  be  committed  in  any  port^ 
haven,  river,  or  creek,  or  any  other  place  which  is  infiii 
corpus  comitatus,  the  common  law  shall  have  jurisdiction 
to  answer  the  party  damnified,  and  not  the  Admiralty." 
Holt,  C.  J.,  in  Lane  v.  Sir  Robert  Cotton,  12  Mod.  484, 
says, — "  In  the  case  of  Mosse  v.  Slew,  if  the  ship  had 
been  robbed  at  sea,  the  master  had  not  been  answerable, 
yet  he  was  chargeable  at  land."  [Williams,  J.  What 
was  the  precise  point  decided  in  Morse  v.  Slue?"]  That 
the  carrier  was  liable  as  an  insurer.  \}Villiams,  J.  Lord 
Holt  speaks  of  it  in  Ashby  v.  White,  2  Lord  Raym.  938, 
as  the  first  action  of  the  kind.  Cresswell^  J.  He  says 
the  same  thing  in  Coggs  v.  Bernard,']  The  ground  of 
the  liability  of  the  common  carrier  is  every  where  put 
upon  the  public  nature  of  his  employment. 
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2.  The  next  question  is^  whether^  upon  the  facta  1854. 
found  by  the  arbitrator^  the  court  can  assume  that  the  CEorcn 
defisDclants  are  common  carriers  beyond  their  own  line,  **• 

in  the  sense  already  suggested.     The  facts,  it  is  sub-  Loin>o!r  akd 

mitted,  negative  the  conclusion  that  they  are  common  webtrbV 

camcTB  beyond  the  Rugby  station.     [Jervis,  C.  J.  The  k^i-wat  Co. 

case  shews  that  they  did  in  fact  carry  beyond.]     It  may  2.  Company 

v.,        ,^_  111  1       "^^*  fomiiion 

be,  that,  if  the  company  receive  the  goods,  they  may  be  cjwricrs  inyond 

boond  to  carry  them  to  tlicir  ultimate  destination :  but  ^^^  '*'*'"  ^"'' ' 

the  measure  of  their  responsibility  is,  their  profession  to 

the  public ;    they  are  not  bound  to  accept  goods  for 

carriage  beyond  the  limits  of  their  own  line.     That  is 

broadly  laid  down  by  Parke,  B.,  in  Johnson  v.  The  Mid- 

1^  Umlway  Company,  4  Exch.  367. 

8.  The  fifty-seventh  plea  woidd  have  been  a  perfectly      3,  Company 
good  plea  if  it  had  merely  contained  a  statement  of  the  f"*^i*^*;jj  *** 

^  "^  ^        know  the  con- 

facts  found  by  the  arbitrator, — that  the  defendants  in-  tents  of  parcdsi. 
qiiired  the  contents  of  the  parcels,  that  the  plaintiff  did 
^  give  them  that  information,  and  that  they  did  not 
lojow  the  contents.     It  is  quite  immaterial  that  the 
defendants  refused  to  accept  the  parcels  on  another 
pound.    Is  a  landlord  the  less  justified  in  the  eye  of  the 
wwfordistrainingforrent  in  arrear,  because  he  is  actuat- 
ed by  malice  towards  his  tenant  ?    [Cresswell,  J.    There, 
the  fact  of  the  rent  being  in  arrcar  must  necessarily  be 
put  of  the  motive.]     In  Hidgway  v.   The  Hungerford 
Market  Company  3  Ad.  &  E.  171,  4  N.  &  M.  797,  it 
»as  held,  that  a  master  who  has  dismissed  a  scn-ant  may 
justify  the  dismissal  by  shewing,  that,  at  the  time  of  the 
dismissal,  he  knew  the  sen^ant  to  have  committed  an  act 
which  justified  it ;  and  that  a  jury  ought  not  to  be  asked 
whether  the  master  was  induced  to  dismiss  him  by  that 
act,  or  by  some  other  cause.     Spotswood  v.  Barrow,  5 
Exch.  110,  is  a  still  stronger  case.     There,  to  an  action 
for  wrongfully  discharging  the  plaintiff  from  the  defend- 
ant's service  as  a  traveller  and  salesman,  the  defendants 

VOL.  XIV. — C.  B,  U 
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1854.        pleaded,  that  the  plaintiff  refused  to  obey  the  h&wfnl  and 

Ceocch       reasonable  commands  of  the  defendants  with  reference 

^'  to  the  plaintiff's  conduct  and  proceedings  in  the  said 

LoTTDosr  ATD  emploj,  and  that  the  plaintiff  received  from  divers  cos- 
Wwnssr      tomers  of  the  defendants  divers  moneys  which  he  wrcmg- 

RiixwAT  Ca  f^iij  appropriated  to  his  own  use,  wherefore  the  defend- 
ants did,  by  reason  of  the  premises,  refuse  to  continoe 
the  plaintiff  in  their  employ,  and  therefore  discharged 
him.  The  plaintiff  replied  de  injurid,  as  here.  At  the 
trial,  it  was  proved  that  the  plaintiff  had  misappropriated 
the  defendants'  moneys,  but  that  the  fact  of  such  misappro- 
priation was  not  known  to  the  defendants  until  after 
they  had  discharged  the  plaintiff:  and  it  was  held,  thmt, 
the  defendants  having  justifiable  cause  for  discharging 
the  plaintiff,  the  judge  was  wrong  in  leaving  it  to  the 
jury  to  say  whether  they  dischai^ed  him  for  that  cause ; 
for,  that  their  motive  and  intention  was  not  in  issoe 
under  the  replication  dc  injuria.  And  see  Bailiie  t.  Kell, 
4  N.  C.  638,  6  Scott,  379,  and  Cussons  v.  Skinner,  11 
M.  &  W.  161.  The  judgment  of  Best,  C.  J.,  in  RHey 
v.  Home,  5  Bingh.  217,  2  M.  &  P.  331,  is,  however, 
an  express  authority  in  favour  of  the  principle  upon 
which  this  pica  rests.  Although  some  part  of  it  is 
obiter,  it  is  nevertheless  all  deserving  of  great  attention. 
He  begins  with  a  general  view  of  the  liability  of  car- 
riers. "  To  give  proper  security  to  property,"  he  says, 
"  the  law  has  added  to  that  responsibility  of  a  carrier 
which  immediately  arises  out  of  his  contract  to  carry  for 
a  reward,  viz.  that  of  taking  all  reasonable  care  of  it, 
the  responsibility  of  an  insurer.  From  his  liability  as 
an  insurer,  the  carrier  is  only  to  be  relieved  by  two 
things,  both  so  well  known  to  aU  the  country  when  they 
happen,  that  no  person  would  be  so  rash  as  to  attempt 
to  prove  that  they  had  happened  when  they  had  not^ 
viz.  the  act  of  God,  and  of  the  King's  enemies.  As  the 
law  makes  the  carrier  an  insurer,  and  as  the  goods  he 
carries  may  be  injured  or  destroyed  by  many  accidents 
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Against  which  no  care  on  the  part  of  the  carrier  can  pro- 
tect them,  he  is  as  much  entitled  to  be  paid  a  premium 
for  bis  insurance  of  their  delivery  at  the  place  of  destina- 
tion, as  for  the  labour  and  expense  of  carrying  them 
there.    Indeed,  besides  the  risk  that  he  runs,  his  atten- 
tioa  becomes  more  anxious,  and  his  journey  is  more  ex- 
pensive, in  proportion  to  the  value  of  his  load.     If  he 
baa  things  of  great  value  contained  in  such  small  pack- 
ages as  to  be  objects  of  theft  or  embezzlement,  a  stronger 
and  more  vigilant  guard  is  required,  than   when  he 
carries  articles  not  easily  removed,  and  which  offer  less 
temptation  to  dishonesty.     He  must  take  what  is  offered 
to  him,  to  carry  to  the  place  to  which  he  undertakes  to 
convey  goods,  if  he  has  room  for  it  in  his   carriage. 
The  loss  of  one  package  might  ruin  him..    By  means 
of  negotiable  bills,  immense  value  is  now  compressed 
into  a  very  small  compass ;    parcels  containing   tlicsc 
tills  are  continually  sent  by  common  carriei's.     As  the 
law  compels  carriers  to  imdertake  for  the  security  of 
what  they  carry,  it  would  be  most  unjust  if  it  did  not 
afford  them  the  means  of  knowing  the  extent  of  their 
'^A."    And,  after  observing  upon  the  case  of  Batson  v. 
Donovan,  4  B.  8c  Aid.  21,  he  adds:    '^  A  carrier  has  a 
^ht  to  know  the  value  and  quality  of  what  he  is  required 
^  carry.     If  the  owner  of  the  goods  will  not  tell  him 
^hat  the  goods  are,  and  what  they  are  worth,  the  car- 
nermay  refuse  to  take  charge  of  them :  but,  if  he  do  take 
charge  of  them,  he  waives  his  riglit  to  know  the  contents 
and  value."     And  he  concludes  his  general  obscn'ations 
thus: — *'We    have   established    these   points, — that   a 
carrier  is  an  insurer  of  the  goods  that  he  carries, — that 
he  is  obliged,  for  a  reasonable  reward,  to  carry  any  goods 
that  are  offered  him,  to  the  place  to  which  he  professes 
to  carry  goods,  if  his  carriage  will  hold  tlicm,  and  he  is 
informed  of  their  quality  and  value, — that  he  is  not 
obliged  to  take  a  package,  the  owner  of  which  will  not 

u2 


1854. 


Crovcu. 

9. 

The 
LoyDoy  and 

NORTH- 
WESTKRy 

Hailway  Co. 


288 


IN    THE    COMMON    PLEAS^ 


Railway  Ck). 


1854.  inform  him  what  are  its  contents^  and  of  what  value 
Crouch  ^^^7  ^^} — that^  if  he  do  not  ask  for  this  information,  or 
Thk  ^'  when  he  asks  and  is  not  answered,  he  still  takes  the 
London  aito  goods,  he  is  answerable  for  their  amount,  whatever  that 
Wbstsbn  may  be, — that  he  may  limit  his  responsibility  as  an 
insurer,  by  notice ;  but  that  a  notice  will  not  protect  him 
against  the  consequences  of  a  loss  by  gross  negligence/^ 
These  positions  are  supported  by  numerous  authorities. 
'^  If  a  box  is  delivered  generally  to  a  carrier,  and  he  ac- 
cepts it,  he  is  answerable,  though  the  party  did  not  tell 
him  there  was  money  in  it.  But,  if  the  carrier  asks, 
and  the  other  says,  no ;  or,  if  he  accepts  it  conditionally, 
provided  there  is  no  money  in  it;  in  either  of  these 
cases,  the  carrier  is  not  liable:"  Per  King,  C.  J., 
Titchbume  v.  White,  1  Stra.  145;  cited  Bac.  Abr. 
Carriers  (B).  The  doctrine  of  Best,  C.  J.,  in  Riley  v. 
Home,  is  adopted  by  Dr.  Story  in  his  Law  of  Bailments, 
5th  edit.,  Ch.  VI,  Act.  VIII,  §  491.  There  are  many 
reasons  why  this  information  should  be  given :  the  giving 
it  would  determine  the  carrier  as  to  the  most  convenient 
place  for  stowing  the  goods ;  whereas,  the  withholding 
it  might  occasion  injury  to  the  goods  of  others.  If  it  be 
said  that  the  plaintiff  might  not  be  of  ability  to  give  the 
required  information,  the  answer  is,  that  the  antient  law 
did  not  contemplate  such  a  dealing  as  is  disclosed  in 
this  case. 


Reply.  Broum,  in  reply.     Upon  general  principles,  the  carrier 

must  be  bound  to  accept  all  goods  reasonably  tendered 
to  him  for  conveyance  to  the  places  to  which  he  pro- 
fesses to  carry;  and  that  whether  some  of  them  be 
beyond  the  limits  of  the  realm  or  not.  Here,  the  state* 
ment  in  the  case  clearly  shews  that  the  company  did  hold 
themselves  out  as  carriers  to  Sheffield  and  to  Glasgow. 
Then,  the  57th  plea  is  a  bad  one  in  point  of  law ;  and  it 
was  disproved.   No  case  is  to  be  found  where  it  has  been 
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been  distinctly  held  that  the  carrier  is  in  all  cases  entitled        1854. 

to  inquire  into  the  contents  of  packages.     And  the  find-       I 

^  ^  r       --o  Cbouch 

ing  of  the  arbitrator  clearly  and  conclusively  shews  that  v. 

it  was  not  the  refusal  to  inform  the  defendants  what    London  and 

were  the  contents  of  the  packages  that  induced  them  to       North- 

^       ^^  Westsbn 

decline  to  carry  them,  but  the  communication  to  them  Railway  Co. 
of  the  fact  that  they  were  "  packed  parcels.''  Besides, 
the  case  finds  that  the  inquiry  was  put  to  the  plaintiff 
alone,  and  to  no  one  besides.  The  cases  cited  to  shew 
that  the  distoiissal  of  a  servant  may  be  justified  on  a  dif- 
ferent ground  from  that  alleged  at  the  time,  can  have 
no  application  at  all  to  a  case  of  this  sort. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  our  judgment.  The  effect  of  the  86th,  87th, 
and  89th  sections  of  the  Railway  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  20,  is,  to  put  these  defendants  upon 
the  footing  of  common  carriers;  and  the  question  is, 
whether,  viewing  them  in  that  character,  they  are  Uable 
to  this  action. 

1.  Upon  the  facts  submitted  to  us,  I  am  of  opinion  First  point, 
that  they  are  liable  upon  the  first  count.  Holding  them- 
selves out  as  common  carriers  in  England,  and  professing 
as  such  to  owpry  goods  from  London  to  Glasgow,  they 
are  liable  to  an  action  for  refusing  to  accept  goods  to  be 
carried  between  those  termini.  It  is  not  denied, — al- 
though the  authorities  on  the  subject  are  neither  numer- 
ous or  satisfactory, — that,  if  a  man  holds  himself  out  as 
a  common  carrier  between  two  places  which  are  within 
the  realm,  he  is  bound  to  carry  all  goods  (within  rea- 
sonable limits)  that  may  be  tendered  to  him  to  be  carried 
between  those  places.  The  only  question  that  arises 
upon  this  part  of  the  case,  is,  whether  that  rule  applies 
where  one  of  the  termini  is  a  place  out  of  England.  I 
am  of  opinion  that  it  does.  Where  a  party  who  holds 
himself  out  as  a  common  carrier  accepts  goods,  the  com- 


290  IN    THE    COMMON    PLEAS, 

1854.        mon  law, — that  is,  the  law  founded  upon  the  custom  of 

Cboucu       ^^^^  realm, — engrafts  upon  such  acceptance  a  contract  to 

V,  carry  safely  and  to  insure,  subject  only  to  two  exceptions, 

London  and    viz.  the  act  of  God,  and  the  Queen's  enemies.     It  was 
VVebtmn      admitted  in  the  course  of  the  argument,  and  indeed  it 

Railway  Co.  could  not  be  denied,  that,  if  the  defendants  had  accepted 
the  goods  in  London,  the  common  law  obligation  to 
carry  them  to  Glasgow  would  have  attached.  The  case 
of  Morse  v.  Slue,  1  Ventr.  190,  T.  Raym.  220,  1  Mod. 
85,  2  Keble,  8G6,  3  Keble,  75,  112,  135,  2  Levinz,  69, 
is  admitted  to  be  an  authority  to  that  extent:  and 
Molloy's  commentary  on  that  case  puts  the  matter 
beyond  doubt.  If,  then,  it  is  admitted,  that,  when  once 
the  defendants  have  held  themselves  out  to  be  common 
carriers,  there  is  engrafted  upon  their  acceptance  of  the 
goods  to  be  carried  a  common  law  liability  to  carry  to 
all  places  to  which  they  profess  to  carry,  even  if  one  of 
those  places  should  be  beyond  the  confines  of  the  realm, 
it  would  seem  that  they  must  equally  take  upon  them- 
selves the  other  part  of  the  common  law  liability  of 
carriers,  viz.  an  obligation  to  accept  all  goods  which  are 
reasonably  offered  to  them  for  conveyance  to  and  from 
the  places  to  which  they  profess  to  carry,  whether  one  of 
those  places  be  without  the  realm  or  not.  I  therefore  think 
the  first  count  is  a  perfectly  good  count,  and  that  the 
defendants  are  liable  for  their  breach  of  the  duty  which 
the  common  law  casts  upon  them, — they  having  held 
themselves  out  as  common  carriers  of  goods  for  hire  be- 
tween London  and  Glasgow, — in  refusing  to  accept  the 
plaintiiFs  goods  for  that  purpose. 

SiTond  poiut.         2    The  second  point  is  disposed  of  by  the  evidence, 

which  cleai'ly  shews  that  the  defendants  arc  common 
carriers,  not  from  London  to  Rugby  only,  but  thence  on 
to  SheflReld.  They  are  carriers  of  packed  parcels  to 
Sheffield.  It  is  found  by  the  arbitrator  that  their  practice 
was,  to  carry  packed  parcels  for  every  one  except  the 
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plaiiitiff.     It  is  true,  the  case  also  finds  that  directions        1854. 
^were  given  by  the  committee  of  management,  in  Sep-       Cbouch~ 
tember,  l&l-O,  that  packed  parcels  should  in  future  be  «'• 

booked  only  to  the  terminus  of  the  company's  own  London  and 
line, — Rugby:  but  that  is  directly  in  contradiction  to  w^o^^" 
that  which  is  found  to  have  been  their  uniform  course  Railway  Co. 
of  practice  with  regai*d  to  all  the  rest  of  the  public. 
They  cannot  by  law  be  permitted  to  say  to  ninety-nine, 
we  will  carry  for  you  to  Sheffield,  and,  to  the  hundredth, 
we  will  only  carry  for  you  to  Rugby.  Being  common 
carriers,  they  are  bound  to  aflford  the  same  facilities  to  all 
those  who  choose  to  employ  them  to  carry.  And,  it  being 
found  by  the  case  that  they  have  always  carried  parcels, 
whether  packed  or  otherwise,  for  the  rest  of  the  public, 
to  Sheffield,  it  is  not  competent  to  them  to  turn  round 
upon  the  plaintiff  and  say  that  they  do  not  profess  to 
carry  beyond  Rugby  :  they  are  bound  to  deal  with  him 
in  that  respect  as  they  do  with  the  rest  of  their 
customers. 

3.  As  to  the  third  point, — I  am  of  opinion  that  the  xhird  point, 
fifty-seventh  plea  is  a  bad  plea.  No  authority  has  been 
cited  to  shew  that  a  carrier  is  in  all  cases  entitled  to 
know  the  nature  of  the  goods  contained  in  the  packages 
which  are  tendered  to  him  to  be  carried  :  and  there 
seems  to  be  no  reason  why  he  should  be.  The  act,  in 
8. 105,  provides  expressly  for  dangerous  packages.  So 
also  with  regard  to  goods  of  a  peculiar  value,  or  of  a  par- 
ticular description,  if  their  value  be  not  disclosed  at  the 
time  they  are  delivered  to  the  company,  the  law  likewise 
provides  a  remedy ;  the  liability  of  the  company  is  quali- 
fied, and  the  party  sending  them,  is,  by  reason  of  the 
concealment,  prevented  from  recovering  the  full  value  of 
the  goods.  At  all  events,  if  it  be  reasonable  that  the 
carrier  should  in  any  case  be  informed  of  the  nature  and 
contents  of  a  package,  the  plea  should  have  distinctly 
alleged  that  there  was  reasc^nable  ground  for  requiring 
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1834.        that  infonnation  here.     Instead  of  that,  this  pleafbonda 

esorcH       itself  upon  the  broad  and  general  proposition,  that,  what- 

V-  ever  be  the  nature  or  qoalitj  of  a  package  deliYeied  to  a 

L05DUX  ASD    carrier,  he  is  not  bound  to  receive  it,  unless  informed  of 

Western      ^^  description  of  its  contents.     That  proposition  in- 

KAiLwiTCa    volves  consequences  so  highly  inconvenient  as  in  my 

judgment  to  require  authority  to  sustain  it.     None  has 

been  sheim.     I  therefore  think  the  plea  bad.    If  it  were 

necessary^  I  should  also  say  that  it  is  negatived  by  the 

finding  of  the  arbitrator. 

Maule,  J.     I  also  am  of  opinion  that  the  plaintiff  in 
First  poxut.        this  case  is  entitled  to  judgment.     1.  The  defendants 

are  charged  as  conmion  carriers  from  London  to  Glas- 
gow ;  and  the  contention  on  their  part,  is,  that  the  action 
is  founded  on  the  custom  of  the  realm,  and  that  the  cua* 
tom  of  the  realm  does  not  apply  to  the  case  of  a  carrier 
who  carries  from  a  place  that  is  within  to  a  place  that  is 
without  the  realm  of  England.  No  authority  whatever 
has  been  cited  in  support  of  that  proposition;  and  the 
case  of  Morse  v.  Slue  seems  to  be  opposed  to  it.  The 
only  difference  between  that  case  and  the  present,  is, 
that  there  the  goods  were  accepted,  whereas  this  is  the 
case  of  a  refusal  of  the  carrier  to  take  the  goods.  By  the 
general  law,  a  eommon  carrier  is  liable  to  an  action,  if 
he,  without  sufficient  reason,  refuses  to  take  goods  of  the 
description  which  he  is  in  the  habit  of  carrying.  I  see 
no  reason  why  that  rule  should  not  apply  where  the  fur* 
ther  terminus  is  out  of  the  realm.  There  is  no  direct 
authority  either  way ;  but  Morse  v.  Slue  shews,  that,  so 
far  as  regards  one  of  the  common  law  liabilities  of  a  car- 
rier,— the  obligation  to  take  care  of  the  goods, — the 
custom  of  the  realm  does  apply  where  the  tcnninus  of 
the  voyage  is  out  of  England.  Some  attempt  has  been 
made  on  the  part  of  the  defendants  here  to  shew  that  it 
is  unreasonable  that  this  should  be  so,  because;  if  they 
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are  liable  to  all  the  responsibilities  of  commoa  carriers^        1854. 
for  not  receiving  goods  for  conveyance  from  London  to       crouch^  ~ 
Glasgow^  it  would  follow  that  they  must  be  liable  as  in*  f- 

woietBf  88  well  on  that  part  of  the  journey  which  is  out  of  London  and 
the  realm,  as  on  that  which  is  within  it.  A  common  web™n 
carrier,  it  is  said,  is  liable  as  an  insurer  for  not  deliver-  Railway  Co. 
ing  goods ;  therefore,  one  who  is  not  liable  for  non-dcli- 
leryis  not  a  common  carrier,  and,  consequently,  not 
liable  for  refusing  to  accept  goods.  I  deny  the  truth  of 
the  position  that  a  man  who  is  not  an  insurer  is  there- 
ibre  not  a  common  carrier.  A  common  carrier  who 
gives  no  notice  limiting  his  responsibility,  is  an  insurer : 
Inity  if  he  gives  notice  that  he  will  contract  only  to  a 
linuted  extent,  and  with  respect  to  articles  of  a  given 
^ne,  he  ceases  to  be  an  insurer  beyond  that,  though  in 
allother  respects  he  remains  a  common  carrier.  That 
answers  the  argument  as  to  the  hardship  of  the  case. 
Asiuming  that  there  is  diflSculty  or  danger  in  crossing 
^  Scottish  border,  the  carrier  might  guard  himself 
•pinst  that  by  specially  providing  that  he  will  not  l)e 
i^nsible  for  thefls  taking  place  on  the  other  side  of  the 
Tweed.  If  he  does  not  do  so,  it  is  because  he  thinks  the 
rom  he  charges  for  the  carriage  is  an  ample  recompense 
^  the  additional  risk.  I  therefore  think  that  argument 
thus  receives  a  substantial  answer.  These  defendants 
^  common  carriers,  and  liable  as  such  in  the  same 
maimer  and  to  the  full  extent  that  by  the  law  of  Eng- 
land any  other  common  carriers  are  liable ;  and  there- 
fore they  are  bound  to  accept  all  goods  reasonably  ten- 
dered to  them  for  conveyance  between  the  places  to 
which  they  profess  to  carry. 

2.  As  to  the  second  point, — there  is  no  doubt  the  Second  point. 
defendants  are  carriers  from  London  to  Sheffield.     They 
hold  themselves  out  as  such,  and  in  point  of  fact  do 
carry  from  London  to  Sheffield.     I  think  they  had  no 
right  to  object  to  receive  a  parcel  because  it  is  a  '^  pack- 
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1854.        ed  parcel."    Indeed,  they  seem  to  hare  had  some  mia^v- 
Ckotch       ^^S^  ^°  *^^  subject ;  for,  when  the  person  to  whom  the 
^'  parcel  was  tendered  asked  if  it  was  a  packed  parcel,  and 

LoxDox  AiTD  was  answered  in  the  affirmative,  he  went  further,  and 
Westehx  inquired  what  were  the  contents  of  each  indoaed  parcel, 
lUiLWArCo.  though  he  must  have  been  well  aware  that  the  plaintiff 
could  not  give  the  information.  The  questions  whether 
the  defendants  arc  common  carriers,  and  whether  they 
are  entitled  in  all  cases  to  know  the  contents  of  parcels 
sent  to  them  for  conveyance,  were  very  fully  ai^ed. 
But  the  question  whether  they  have  a  right  to  make  a 
difference  in  respect  of  the  same  goods,  because  in  the 
one  case  "  packed,''  that  is,  belonging  to  different  con* 
signces,  and  in  the  other  not ''  packed,''  but  all  belong- 
ing to  one  person,  has  been  rather  delicately  handled. 
The  only  object  of  such  a  proceeding  on  the  part  of  the 
company  could  be,  unfairly  to  hamper  the  trade  of  a 
rival  carrier. 
Tliircl  iwiut.  3.  Thcu,  as  to  the  fifty-seventh  plea.     It  states,  that, 

at  the  time  of  the  making  of  the  tender  of  the  package 
in  the  count  mentioned,  the  defendants  requested  the 
plaintiff  to  inform  them  of  the  contents  of  such  package, 
with  which  request  the  plaintiff  refused  to  comply,  and 
required  the  defendants  to  receive  such  package,  and  to 
carry  the  same,  without  being  informed  of  its  contents, 
and  that  therefore,  and  because  the  defendants  did  not 
know  what  the  package  contained,  they  refused  to  re- 
ccive  it.  Now,  I  conceive  that  tlie  allegation,  that,  be> 
cause  the  defendants  did  not  know  what  the  package 
contained,  they  refused  to  receive  it,  is  an  allegation 
both  that  they  did  not  know  its  contents,  and  that  they 
refused  to  receive  and  carry  it  far  that  reason.  That  is 
the  obvious  meaning  of  the  plea.  To  sustain  it,  we  most 
be  prepared  to  hold  that  the  carrier  has  in  all  cases  a 
right  to  be  informed  as  to  the  contents  of  packages 
brought  to  him,  and  may  refuse  to  carry  them  if  the  in- 
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formation  is  withheld.  There  is  not  a  shadow  of  autho-  1854. 
rity  to  sustain  that  position^  except  the  dictum  of  Best,  Cboucu 
C.  J.,  in  Riley  v.  Home ;  and  it  is  a  proposition  which  in  ^' 

its  generality  cannot  stand  the  test  of  reasoning.     To    Losnoir  and 
make  the  plea  a  good  one,  it  ought  to  have  alleged  some      Wkstek!! 
ground  for  the  making  of  the  inquiry ;  and,  as  none  is    ^^^^^^  ^'*^- 
suggested,  it  must  be  considered  that  there  was  no  spe- 
cial ground.     No  doubt,  if  there  is  any  inconvenient  or 
improper  packings  or  any  deception  as  to  the  value  of 
the  article,  the  defendants  may  not  be  liable  for  damage 
done  to  it.     "With  regard  to  diamonds  and  other  valuable 
commodities,  there  is  a  limit  provided  by  the  acts  of  par- 
liament.   So,  as  to  dangerous  goods, — by  s.  105  of  the 
849  Vict.  c.  20,  the  company  may  refuse  to  take  any 
parcel  that  they  suspect  to  contain  goods  of  a  dangerous 
ittturc,  or  require  the  same  to  be  opened  to  ascertain  the 
fwt.    But,  to  say  that  the  company  may  in  all  cases  in- 

• 

««t  upon  being  informed  of  the  nature  and  contents  of 
c^  package  tendered  to  them,  as  a  condition  of  their 
weepting  it,  seems  to  me  to  be  a  proposition  that  is  per- 
fectly untenable.  I  think,  therefore,  that  the  57tli  plea, 
which  sets  up  a  refusal  to  carry,  upon  a  ground  which  is 
not  valid  in  point  of  law,  is  a  bad  plea,  and,  consequently, 
that  the  plaintiff  is  entitled  to  succeed. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion.  First  und  hc- 

The  first  question  is,  whether  the  defendants  are  to  be  ^^"*^  ^"^^'• 

considered  as  carriers  from  London  to  Glasgow,    and 

from  London  to  Sheffield,  respectively.     I  think  they 

are.   The  arbitrator  finds,  that,  although  the  defendants' 

line  ends  at  Preston  and  Rugby,  resi>ectively,  yet  they 

have  always   been    accustomed    to    book   and    receive 

passengers,  packages  and  goods  through  to  both  places, 

receiving  the  price  of  carriage  for  the  whole  distance. 

He  further  finds  that  "  parcels  booked  by  the  defendant 

through  to  Sheffield  or  Glasgow  are  entered  in  a  Shcf- 
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1854.        field  or  Glasgow  way-bill,  and  pass  through  in  a  Shef- 

Caoucn       ^^^^  ^^  Glasgow  van  belonging  to  the  defendants  the 

^'  entire  distance,  without  disturbance  or  delay/' — the  van 

London  and    being  locked,  and  a  key  kept  by  the  defendants,  or  their 
w^m      agents,  only  in  London  and  at  Sheffield  or  Glasgow,  as 

Railway  Co.  the  case  may  be.  All  that  is  done  when  the  van  reaches 
the  end  of  the  defendants'  line,  is,  that  the  locomotive 
power  of  another  company  is  applied  to  it  to  convey  it 
to  its  ultimate  destination.  There  can  be  no  doubt  that 
the  defendants  were  in  fact  carriers  from  London  to 
Sheffield  and  Glasgow.  Then,  it  is  said  that  they  cannot 
be  common  carriers  from  London  to  Glasgow,  because  a 
portion  of  the  latter  journey  is  beyond  the  confines  of 
England.  I  apprehend,  however,  it  is  clear  that  the 
defendants  may  be  common  carriers  out  of  the  realm  as 
well  as  within  it.  A  common  carrier  is  one  who,  in  the 
language  of  Lord  Holt,  in  Coggs  v.  Bernard,  2  Lord 
Baym.  909,  exercises  a  public  employment;  and  the 
law  charges  him  "  to  carry  goods,  against  all  events,  but 
acts  of  Orod,  and  of  the  enemies  of  the  King.''  Morse 
V.  Sltie  is  a  direct  authority,  that,  though  the  contract 
be  to  carry  to  a  place  out  of  the  kingdom,  the  liability 
of  the  common  carrier  attaches  to  them  as  to  one  inci- 
dent, viz.  the  obligation  safely  to  carry  and  deliver :  and, 
if  so,  I  cannot  sec  why  the  other  incident,  viz.  the 
obligation  to  accept  goods  for  conveyance,  where  offered 
in  a  reasonable  time,  and  under  reasonable  circnm- 
stances,  should  not  also  attach.  That  being  so,  what  is 
the  reason  assigned  for  the  defendants'  refusal  to  accept 
Third  point.  the  goods  in  this  case  ?  And  that  brings  us  to  the  fifty- 
seventh  plea,  which  in  substance  states,  that  the  ground 
of  the  defendants'  refusal  to  accept  the  goods,  was,  the 
omission  on  the  part  of  the  plaintiff  to  inform  them  of 
the  nature  and  contents  of  the  packages.  There  is 
nothing  alleged  in  the  plea  to  shew  that  it  was  essential 
that  the  defendants  should  receive  this  information; 
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nor  is  any  reason  assigned  for  asking  for  it.     The  plea^        1854. 
therefore,  is  much  too  large,  and  is  bad  in  law.  Cbouch 

9. 

The 

Williams,  J.  I  am  of  the  same  opinion.  The  first  point  .  lokdok  and 
arises  upon  the  record,  which  raises  the  question  whether      wmtobk 
an  action  for  refusing  to  accept  goods  oflFercd  to  him  for    R^hway  Co. 
conveyance,  lies  against  one  who  holds  himself  out  as  a  First  point, 
common  carrier,  where  one  of  the  termini  of  the  journey 
is  out  of  the  realm  of  England.     I  am  of  opinion  that  it 
does.     It  is  insisted,  on  the  part  of  the  defendants,  that 
the  case  of  Morse  v.  Slue  does  not  apply,  because  there 
it  appears  that  the  loss  occurred  within  the  body  of  an 
English  county.     That  case  is  so  unsatisfactorily  re- 
ported, that  it  is  not  easy  to  discover  what  was  actually 
decided.     But,  upon  principle,  it  seems  to  me  that  it 
would  be  unreasonable  and  unjust  that  the  common  law 
liability  should  not  attach  where  the  carrier  has  received 
the  goods.  As  to  the  second  point, — whether  the  defend-  Second  point, 
ants  are  chargeable  as  common   carriers   beyond   the 
limits  of  their  own  railway, — the  evidence  clearly  shews 
that  they  held  themselves  out  to  be,  and  actually  were, 
common  carriers  from  London  to  Sheffield.     Whether 
they  are  carriers  on  their  own  line  or  on  the  line  of 
another  company,  is  quite  immaterial.     They  profess  to 
carry,  and  do  carry,  the  whole  distance.     As  to  the  Third  point, 
third  point,  the  fifty-seventh  plea  is  I  think  clearly  bad, 
in  the  general  form  in  which  it  is  framed.     It  cannot  be 
a  good  plea,  unless  it  be  law,  that  carriers,  under  all 
circumstances,  have  a  right  to  be  informed  of  the  con- 
tents of  every  parcel  that  is  submitted  to  them,  before 
they  can  be  compelled  to  carry  it.     For  these  reasons,  I 
think  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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1854. 


Jan.  2i. 


Fraseb  and  Others,  Appellants,  Fotheboill, 

Respondent. 


The  superior  X  HIS  WRS  an  appeal  from  a  decision  of  the  judge  of  the 
jurisdiction,  county-court  of  Cheshire  holden  at  Hyde,  in  an  inter- 
?2*v^  1^^  ^li*  pleader  in  respect  of  goods  taken  in  execution  under  a 
8. 14,  to  hear  judgment  of  that  court,  and  in  which  plaint  the  claim- 
a  dm^  of  ftiits  of  the  goods,  the  now  appellants,  were  plaintiffs, 
the  county-       ^^^f^  ^^  exccution-crcditor,  the  now  respondent,  was  de- 

court  upon  an  f  r  ^ 

interpleader         fendant. 
summons. 
Qtuere,  as 

to  costs,  where        Atkinson,  Sent.,  for  the  respondent,  objected,  on  the 

an  appeal  is  j         j    j  i  7j» 

struck  out,  authority  of  Berwick,  App.,  Boffey,  Resp.,  9  Exch.  315, 
nient,  on  the  that  no  appeal  lies  from  the  decision  of  a  county-court 
^^^ctknT*  judge  on  an  interpleader  proceeding  arising  out  of  a 

claim  to  goods  taken  in  execution  to  satisfy  a  judgment 
of  the  county-court.  [Jervis,  C.  J.  We  hold  ourselves 
bound  by  a  judgment  of  a  court  of  co-ordinate  jurisdic- 
tion, where  the  matter  is  on  the  record.  I  think  we 
ought  to  hear  this.] 

Cmolinffy  who  appeared  for  the  appellants,  admitted 
that  he  could  not  contend  against  the  decision  in  Beswick 
V.  Boffey,  the  ground  of  which  was,  that  an  appeal  is  only 
given  by  the  13  &  14  Vict.  c.  61,  s.  14,  to  "  the  parties 
in  a  cause,^'  and  a  claimant  under  an  interpleader  pro- 
ceeding is  no  party  to  the  cause,  but  in  the  same  position 
as  a  claimant  under  an  interpleader  summons  in  the 
superior  courts,  who  cannot  bring  error,  or  tender  a  bill 
of  exceptions.  But,  he  submitted,  that^  inasmuch  as 
both  parties  had  come  under  a  mistake,  and  there  was 
nothing  for  tlic  court  to  decide,  no  costs  of  the  appeal 
should  be  allowed  to  the  respondent. 
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Atkinson,  Serjt.  The  court  of  Exchequer  in  Beswick 
V.  Boffey  dismissed  tlie  appeal  with  costs ;  and  this  court 
has  more  than  once  expressed  a  desire  that  tliere  sliould 
be  uniformity  of  practice  on  the  subject,  (a)  Costs  are 
always  awarded  to  the  respondent,  where  the  appeal  is 
dismissed.  [Jervis,  C.  J.  Suppose  we  made  an  order  for 
costs,  how  would  you  enforce  it  ?  We  have  no  summary 
jurisdiction  over  the  party.]  An  attachment,  it  is  con- 
ceived, would  lie. 


1854. 

Fbaseb, 
App., 

FOTHEBGILL^ 

Ueiip. 


Jervis,  C.  J.  Having  no  jurisdiction  in  the  matter, 
we  do  not  hear  the  appeal.  Without  saying  whether  or 
not  we  have  power  to  award  costs  in  such  a  case,  we  will 
content  ourselves  with  dismissing  the  appeal,  saying 
nothing  about  costs,  [b) 


The  rest  of  the  court  concurring. 


Appeal  dismissed. 


{a)  See  Gibbon,  App.,  Gib- 
bon, Besp.,  ant^.  Vol.  XIII,  p. 
205,  and  Leidemann,  App., 
Schultz,  Eesp.,  ant^,  Vol.  XIV, 
pp.  38,  52. 


(b)  In  Burton,  App.,  Blake, 
Heap.,  ante.  Vol.  XI,  p.  47, 
the  appeal  (under  the  registra- 
tion act,  6  &  7  Vict.  c.  18)  was 
struck  out,  but  no  costs  given. 
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1854. 


Caballebo  v.  Slater. 


Jan.  23. 


The  declaration    X  HIS  was  an  action  upon  a  gaarrantie. 


affre^ant  be-  ^^^  declaration  stated  that  an  agreement  in  writing 

*7?®!?.£'  (?1?  wasj  on  the  19th  of  August,  I85i^.  made  by  and  between 

plaintiff)  of  the  ^      ^                         . 

first  part,  and  the  plaintiff,  ouc  David  Thomson^  and  the  defendant, 

B.  of  the  second  i*i        'i                      .                -%  »    *     At             ^         t  t* 

part,— signed  which  said  agreement  was  and  la  m  the  words  and  figures 

rui^d  f  (^  ^^^  ^  ^^®  tenor  and  effect  following,  that  is  to  say, — 

ant),— where-  Memorandum  of  an  agreement  made  this  19th  day  of 

DV  A  ftfln%cd 

to  let  premises  August,  1852,  between  Madame  Mary  Ann  Caballero  of 

to  B.  at  a  oer-  ^.j^^  ^^^  ^^^  ^^^  David  Thomson  of  the  other  part,  aa 

tain  rent,  pay-  r      m                                                                         r      ^ 

able  quarterly,  follows :  the  said  Madame  Mary  Ann  Caballero  agrees 

as  follows:—  to  let,  and  the  said  David  Thomson  agrees  to  take  and 

al«rMSe^»nd  ^^®'  ^  ^^^^  messuage  or  dwelling-house  and  premises 

undertake  to  thereto  belonging,  situated  facing  the  Common,  Tun.-* 

paid  quarterly  bridge  Wells,  called  No.  1,  Bock  Lodge,  together  with 

or  o^e!!^L^"  «"  ^®  furniture,  fixtures,  crockery,  and  all  other  things 

does  agree  to  mentioned  and  comprised  in  the  inventory  handed  over, 

pay  the  said 

rent  quarterly  at  thc  yearly  rcut  of  GO/.,  to  be  paid  quarterly,  via.  17/. 

Avcnne^t!  that  ^^*  every  three  months,  commencing  on  the  15th  day 

B.  entered,  and  of  July  last,  clcar  of  all  rates  and  taxes :  and  the  said 

that  three  .        ,                                            .                               •             j        • 

quarters'  rent  David  Thomson  agrees  to  deliver  up  possession  and  quit 
bi^chl^S^'  the  said  dwelling-house  and  premises  thereto  belonging, 
neither  B.  nor  q^j  receiving  six  months'  notice  previous  to  the  expiration 
the  same :—  of  suy  oue  year,  together  with  the  fixtures,  furniture, 
murrerl'that  a  &^/  ^  named  in  the  said  inventory,  in  as  good  a  con- 
sufficient  con-  ditionas  the  same  now  are  (reasonable  wear  and  tear 

sidcration  tor  ^ 

the  defendant's  excepted),  and  shall  and  will  replace  any  of  the  china, 

pMmTby'ne-  glas«>  or  other  utensils  that  shall  be  broken  or  otherwise 

**tion^from^the  ^^'^^^S^  i  ^^^  ^^^  ^^^  David  Thomsou  further  agrees 

instrumeut  set  not  to  cut,  lop,  or  top  any  of  the  trees  or  shrubs  on  the 

said  premises,  without  obtaining  in  writing  the  consent . 
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of  the  said  Madame  Mary  Ann  Caballero^  or  lier  agent^        1854. 
to  do  so,  and  under  this  agreement  to  forfeit  5/.  to  the     caballeeo" 

said  Madame  Mary  Ann  Caballero  for  each  and  every  ^' 

.  .  Slatkb. 

such  offence :  and  Mr.  Michael  Thring  Slater  does  also 

agree  and  undertake  to  see  the  rent  paid  quarterly  by 
the  said  David  Thomson,  or  otherwise  does  agree  to  pay 
the  said  rent  quarterly  for  the  said  David  Thomson. 
David  Thomson.  M.  Slater.'^  Averment,  that  the  said 
person  in  the  said  agreement  mentioned  and  described 
as  Madame  Mary  Ann  Caballero  was  and  is  the  plain- 
tiff, and  the  said  person  therein  mentioned  and  described 
as  Michael  Thring  Slater  and  M.  Slater  was  and  is  the 
defendant ;  that  the  plaintiff  let  the  said  house  and  pre- 
mises, furniture,  and  other  chattels  and  things,  to  the 
said  David  Thomson,  and  he  became  tenant  to  the  plain- 
tiff of  the  same,  on  the  terms  of  the  said  agreement ; 
that  the  said  David  Thomson  entered  into  and  became 
and  was  possessed  of  the  same ;  and  that  afterwards,  and 
during  the  said  tenancy,  on  the  15th  of  July,  1853,  the 
sum  of  52/.  10«.  became  and  was  due  and  payable  from 
the  said  David  Thomson  to  the  plaintiff  for  the  said 
rent,  for  three  quarters  of  a  year  of  the  said  rent :  yet 
that  neither  the  said  David  Thomson  nor  the  defendant 
had  paid  the  plaintiff  the  said  52/.  10^.,  and  the  same 
remained  wholly  due  and  unpaid:  and  the  plaintiff 
claimed  60/. 

Demurrer,  and  joinder. 

G.  O,  Edwards,  in  support  of  the  demurrer.  The 
declaration  discloses  no  consideration  for  the  defendant's 
promise  to  pay  the  debt  of  Thomson.  If  a  consideration 
were  set  out,  the  defendant  might  deny  it :  Gull  v.  Lind- 
say, 4  Exch.  45.  [Cresswell,  J.  Could  the  plaintiff  at 
the  trial  prove  any  consideration  which  does  not  appear 
on  the  face  of  the  guarantie  ?]  Clearly  not.  Raikes  v. 
Todd,  8  Ad.  &  E.  846,  1  P.  &  D.  188,  must  govern  this 

VOL.  XIV. — C.  B.  X 
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1854.        case.    Lord  Denman  there  aays :  ''We  are  to  aee  that 

~cIbvluko~  ^'^^  contract  entered  into  by  the  two  parties  ia  plaMd  on 

^  ^'  the  record.     I  adhere  to  what  the  court  said  in  Mamm 

Slateb. 

V.  PrUchard,  12  East,  227 :  but  I  also  agree  in  the  re- 
marka  of  my  Brother  Fatteson  in  Jame9  v.  fFilliam$,  5 
B.  &  Ad.  1109, — '  The  consideration  need  not  be  stated 
in  express  words  on  the  face  of  the  instrument ;  it  may 
be  collected  or  implied  from  the  instrument  itself]  but 
then  it  must  be  collected^  not  as  matter  of  conjecture, 
but  with  certainty.^  In  a  late  case, — Hawea  v.  Arm- 
strong,  1  N.  C.  761,  1  Soott,  661,— the  Lord  Chief 
Justice  of  the  Common  Fleas  said,  '  It  is  not,  howeverj 
uccessary  that  such  consideration  should  appear  ift 
express  terms :  it  would  undoubtedly  be  sufficient  in  any 
case,  if  the  memorandum  is  so  framed  that  any  penon 
of  ordinary  capacity  must  infer  from  the  perusal  of  it, 
that  such,  and  no  other,  was  the  eoosideration  upon 
which  the  undertaking  was  given.  Not  that  a  mere 
conjecture,  however  plausible,  that  the  consideration 
stated  in  tlie  declaration  was  that  intended  by  the 
memorandum,  would  be  sufficient  to  satisfy  the  atatate ; 
but  there  must  be  a  welUgronnded  inference  to  be 
necessarily  collected  from  the  terms  of  the  memovan« 
dum,  that  the  consideration  stated  in  the  declaration, 
and  no  other  than  such  consideration,  was  intended  by 
the  parties  to  be  the  ground  of  the  promise.' "  Raikes  v. 
Todd  has  uniformly  been  followed  since.  [Cresswell^  J. 
It  is  extremely  difficult  to  apply  that  to  any  other  case. 
The  pleader  there  undertook  to  give  the  legal  effect  of 
the  instrument.  The  court,  however,  said  that  they 
were  not  sure  that  he  had  put  the  true  construction  upon 
it ;  and  therefore  held  that  the  plaintiff  was  not  entitled 
to  succeed.]  No  consideration  is  stated  here,  and  none 
can  be  reasonably  implied  &om  the  instrument.  It  docs 
not  appear  that  the  plaintiff  had  anything  to  do  with  the 
defendant's  becoming  a  party  to  the  agreement,  which. 
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upon  th«  face  of  it^  purports  to  be  made  between  himself        l«8i8$. 

and  Thomson  only  :  and,  if  so,  there  was  no  consideration     CABittHBo 

at  all.  (a)    [JervU,  C.  J.   The  consideration  plainly  is,  the  *• 

letting  the  premises  to  Thomson.]    In  Bushellv.  Beavan, 

1  N.  C.  103,  4  M.  &  Scott>  623,  the  undertaking  d^ 

dared  upon  was  as  foUows,— "  Whereas,  H.  C.  Sempill 

has  hired  your  ship  for  six  months  from  the  12th  of  July, 

1880,  and  such  longer  time  as  his  intended  voyage  may 

require,  and  has  paid  or  secured  the  freight  for  six 

months,  from  tlie  20th  of  August,  1880,  and  is  about  to 

leave  England,  I  guarantee  the  payment  of  freight  which 

shall  accrue  for  any  portion  of  the  voyage  after  the  said 

igix  months  -J'  and  it  was  held,  that  this  guarantee  was 

insufficient,  for  want  of  a  consideration  appearing  on  the 

£EU%ofit. 

«/.  A,  RtuseU,  ccmtrit,  was  not  called  upon. 

Jbrvis,  C.  J.  The  agreement  shews  thai;  Slater  was 
a  party,  and  the  consideration  for,  his  undertaking  was 
the  letting  of  the  premises  to  Thomson.  I  think  this 
ia  a  very  judiciously  drawn  declaration.  The  plaiutifi' 
must  have  judgment. 

The  rest  of  the  court  concurring. 

Judgment  fur  the  plaiutiff. 
(a)  See  Wharton  v.  Walton,  7  Q.  B.  474,  cited  post,  p.  318. 
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27. 


Doe,  on  the  aefenJ  Demises  of  Aschee  James  Ceoft 
and  Samtel  Seixxee,  r.  Solomox  Tidbcet. 

Bj  an  indm-  X  HIS  was  an  action  of  ejectment  for  lands  in  the  dia- 
S<  tS^  pebry  of  Greenham,  in  the  parish  of  Thatcham,  in  the 
tieto/theSnt   cooDtT  of  Berks.     The  declaration  contained  four  de- 

DBrt  bad  IS'  «        '«        • 

cTMcfaed  upon  mises.  In  the  first  and  third,  the  date  of  the  demise 
t^n!^"^  ▼«»>   the   1st   of  Janoarv,  1832;    in  the  second  and 


irelj  in  |Ma-       foorth.  the  date  of  the  demise  was,  the  20th  oi  ^Iby, 

wemantk  of  their 

■cnenl  in-  1847. 


tnSi^t^aej  On  the  trial,  before  Wightman,  J.,  at  the 
bad  agrnd  to  Spring  Assizes,  1852,  a  verdict  was  found  for  the  plain- 
leatt,  anl  ooo.  tiff,  subject  to  a  special  case  for  the  q^nion  of  the  court. 
i^Kidar  tbeir  Archer  James  Croft,  the  lessor  of  the  plaintiff  in  the 
KTml  and  re-  fiyg^  ^j^  third  demises,  was  and  is  the  lord  of  the  manor 

•pectire  ertatei 

and  intcmta      of  Grecnham,  and  the  son  and  heir  of  James  Croft,  de- 
p„^i„  of  tbe     oeased,  wlio,  in  1806,  and  until  his  death  on  the  17A  c^ 


third  p«t,-it    January,  1829,  was  k»d  <A  the  said  manor. 

waa  witneaKdy  * '  ' 

thi^inoria-  Samuel  Skinner,  the  lessor  of  the  plaintiff  in  the 

io».  to  each  of  second  and  fourth  demises,  is  the  eldest  son  and  heir-at- 

tbTntr^  of  ^^  ^  Samuel  Skinner,  who  was  the  person  named  by 

the  third  part,  that  name  in  certain  deeds  of  the  22nd  and  SSrd  of  Atnil, 

and  every  of  1806,  and  who  died  on  the  20lh  of  October,  i8S4,liaring 

|*J°i^^  survived  James  Croft,  Thomas  Clark,  Joseph  Mosa,  and 

kc.,  and  each  John  Blav,  also  mentioned  therein. 

of  them  did 

f^nnt,  kc,  to 

the  puties  of  the  third  party  the  teyeral  premises,  deambiiig  them.    The  deed  oootaiDed  ft 

prrmso  that  each  of  them  the  parties  of  the  first  [lart^  and  th^  wires,  should  haTe  the 

liberty  and  priTilege  of  holding  their  respectiTc  messuages,  &c.,  during  tbdr  VBBpeellTt  UmI. 

Held, — first,  Uuit,  there  bong  a  conmmnity  of  interest  in  the  sat^ect-matter  of  the  oon- 
Tcrance  in  adl  tlie  ooirreying  partaes,  one  stamp  only  was  neeesaary, — secondly,  that  the 
pivmso  for  the  occupation  of  the  premises  by  the  grantors  and  thdr  wires  ibr  li£^  did  iMii 
ofjerate  as  a  re-grant,  so  as  to  require  a  stamp. 

After  the  date  of  the  oonTeyanoe^  and  whilst  in  possesnon  mider  the  proriaoi,  one  of  tlie 
grantors  inclosed  other  Uod  from  the  waste  adjoining : — Held,  that,  in  the  aha^ioe  of 
cUsir  cridenoe  thai  he  intendeil  the  ineroachment  for  himself  at  the  time  be  made  it^  H 
most  U;  awomed  to  be  part  «f  the  holding  at  the  termioation  of  the  lifid-interest. 
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land^  marked  respectively,  A.,  B.,  and  C,  in  the  an- 
aLed  plan. 
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^^  pt  before  the  year  1800j  John  Preston  inclosed 

^^oxxi  the  waste  of  Greenham  Common,  within  the  manor 

^^  Greenham,  the  land  marked  D.  on  the  plan,  and  built 

**^reoii  a  cottage,  in  which  he  lived  with  his  wife  Phoebe 

^i^ftton  until  his  death  in  1801 ;  and  she  thence  con- 

^^ued  in  possession  of  that  land. 

In  180i,  Phoebe  Preston,  the  widow  of  John  Preston, 

^^cing  still  in  possession,  married  James  Tidbury,  who 

hereupon  entered  upon  the  land  marked  D.,  and  con- 

toued  to  live  with  his  wife  in  the  cottage  thereon  erected 

\sj  the  said  John  Preston,  and  to  occupy  the  same  until 

Uideath  in  1846. 

On  the  22nd  and  23rd  of  April,  1806,  indentures  of 
Icwe  and  release  (of  which  copies  were  annexed  to  the 
CMC,  and  were  to  be  taken  as  part  thereof)  were  exe- 
^^  by  the  said  James  Tidbury  and  Phoebe  his  wife, 
and  the  severid  other  persons  whose  names  and  seals  are 


1854. 


Dob 

d. 

Cboft 

V, 
TiDBURT. 


IN  THE  COlfMON   FLBAS^ 


1854. 


1)0K 

CaoPT 

TiDBUBT. 


described  as  being  thereto  subseribed.  snd  affixed,  (a) 
The  se^'eral  other  persons  whose  names  sons  mentioned 
as  parties  thereto  of  the  first  part,  were  persons  >w)io  held 


(d)  The  release  was  made  be- 
tween Joseph  Hazell,  William 
Giles,  Richard  Giles,  John 
Withers,  John  Collins,  Ann 
House,  William  Parr,  Joseph 
Hatt  and  Elizabeth  his  wife, 
Wilham  Drayton,  James  Titl- 
bury,  who  intermarried  with 
Pkcebe,  heretofore  the  wife  and 
late  the  widow  of  John  Preston, 
deceased,  and  the  said  Pkcebe, 
the  wife  of  the  said  James  Tid- 
hnry,  of  the  first  part,— James 
Crofl,  Esq.,  lord  of  the  manor 
of  Greenham,  of  the  second 
part,  —  and  the  said  James 
Croft,  and  Thomas  Clark,  a 
principal  owner  or  proprietor 
of  lands,  tithes,  tenements,  and 
other  hereditaments  in  G^reen- 
ham,  and  Samuel  Skinner, 
chapelwarden,  and  Joseph 
Moss  and  John  Blaj,  oror- 
seers  of  the  poor  of  Greenham, 
of  the  third  part. 

It  recited  that  "Whereas, 
divers  incroachments  have  been 
made  in  or  upon  a  certain  com- 
mon or  heath  called  Greenham 
Common  or  Heath,  situate 
within  the  manor  of  Greonham 
aforesaid,  by  building,  erect- 
ing, or  settiniif  up  certain  cot- 
tages, tenements,  hoyels,  or 
other  houses,  erections,  or 
buildings,  and  hedging,  fencing* 
or  inclosing  certain  parcels, 
pieces,  strips,  or  plots  of  ground 
or  land  upon  or  from  the  same 
common  or  heath;  and  such 
incroachments  were  presented 


by  the  jury  and  homfeige  at  a 
court-leet  and  oomi-baion  of 
the  said  James  Oroft  holden  in 
and  for  the  said  mtann  on  the 
26th  of  April,  1802,  as  appears 
by  the  presentments  of  tha  said 
court;  and  at  the  same  court 
certain  amerciaments  or  fines 
were  then  charged  or  set  on 
the  seyeral  persons  by  whom 
such  IncroaohnMnts  were  then 
found  or  presented  to  hare 
been  made :  And  whereas,  the 
several  persons  parties  hereto 
of  the  fust  psrt  are  now  tb- 
speotiyely  in  the  possession  or 
occupation  of  the  sevefal  and 
respective  messuages,  ooiftsgcs, 
tenements,  buildings,  hod, 
ground,  and  other  heredit*- 
ments  hereinafter  expeessed  to 
be  in  their  respcctiTe  passes 
sions  or  ooeapatioDi»  and  to  be 
hereby  released  and  eomrejed, 
which  sro  or  were  s<Hne  of  the 
incroachments  presented  sttfae 
ssid  oonrfe;.  and  all  aseb  of 
them  the  said  sereral  persoas 
who  are  parties  hereto  of  the 
first  part  as  do  hereto  sab- 
scribe  and  set  tiieir  hands  and 
seals,  hare  consented  and 
agreed  to  lelinqnish*.  release, 
and  oanvcy  the  premises  heieiki- 
after  mentioned  to  be  in  thfir 
respectiye  occupations  or  pes- 
lessi^ms,  and  all  ami  nngnlmt 
their  several  and  respeHUt 
estates,  rights,  iiUos,  mmd  £S- 
teretis  therein,  tmd  ik^rwk 
nnto   the  said    James  OoA 
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indenture  of  release  as  being  in  their  occupation  in  their 
own  right,  or  in  right  of  their  wives,  where  their  wives 
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Thomas  Clark,  Samuel  Skinner, 
Joseph  Moes,  and  John  Blay, 
to  the  use  and  upon  and  for 
the  trust  and  purpose  herein- 
after limited,  declared,  or  ex- 
pressed." 

The  indenture  then  wit- 
nessed, that,  in  oonsideration  of 
the  premises,  and  o£  10^.  "  to 
each  of  them  the  said  several 
persons  parties  hereto  of  the 
first  port  who  sign  and  seal 
these  presents"  paid  by  the 
parties  of  the  third  part,  and 
for  divers  other  good  oaoses 
and  considerations,  "  thej  the 
said  several  persons  parties 
hereto  of  the  first  part  who 
sign  and  sdal  these  presents, 
according  to,  and  to  the  full 
and  utmost  extent  of  their 
several  and  respective  estates, 
rights,  and  interests  in  and  to 
the  several  and  respective  here- 
ditaments and  premises  herein- 
after mentioned,  and  in  order 
to  comprise,  pass,  and  convey 
all  and  nngular  the  same  here- 
ditaments and  premises,  and 
all  their  said  several  and  re- 
speetite  estates^  rights,  amd  in- 
terests therein  and  thereto. 
Have,  and  each  and  every  of 
them  hath,  as  far  as  they  re- 
spectively lawMly  may  or  can, 
granted,  bargained,  sold,  alien- 
ed, released, and  confirmed,  sur- 
rendered, and  yielded  up,  and 
by  these  presents  do,  and  each 
and  every  of  them  doth,  grant, 
bargaiBy  sell,  alien,  release,  and 


confirm,  surrender,  and  yield 
up  unto  the  said  James  Croft, 
Thomas  Clark,  Samuelfikiuner, 
Joseph  Moss,  and  John  Blay, 
in  their  actual  possession  now 
being  by  virtue  of  a  bargain 
and  sale  to  them  thereof  made 
by  the  said  several  persons  who 
are  parties  hereto  of  the  first 
part,  by  indenture  bearing  date 
the  day  next  before  the  day  of 
the^  date  of  these  presents,  for 
the  term  of  one  year,  com- 
mencing from  the  day  next  bo- 
fore  the  day  of  the  date  of  the 
same  indenture  of  bargain  and 
sale,  and  by  force  of  the  statute 
for  transferring  uses  into  pos- 
session, and  to  their  heirs  and 
assigns.  All  that  messuage," 
&c.  [describing  the  several  in- 
croachments  intended  to  bo 
conveyed,  and,  amongst  othetcs, 
"all  that  messuage,  cottage, 
tenement,  or  other  building 
erected  and  built  by  the  said 
John  Preston^  deceased,  and 
now  in  ^e  possession  or  occu- 
pation of  \ho  said  James  Tid- 
bury  and  FhoBbe  his  wife,  and 
the  garden  ot  other  ground 
and  land  laid  thereto,  or  In- 
closed, held,  or  occupied  there- 
with"], all  which  messuages, 
cottages,  tenements*  or  other 
buildings,  ground,  land,  and 
premisesi  are  situate  and  being 
in  the  manor  of  Greenham 
aforesaid,  and  in  or  upon  the 
said  common  or  heath  called 
Greenham  Couunoa  or  Heath, 
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are  mentioned ;  and  neither  the  said  Jaoaes  Tidbuiy^  nolr 
Phoebe  his  wife,  had  any  right,  title)^  or  interest  ia  any 
other  of  the  tenements  therein  mentioned  and  conveyed 


Together  with  all  hoaaes,  Ac, 
Btrips  and  pieces  of  land,  See., 
ways.  Sic,,  to  the  said  several 
and  respective  messuages*  Ac, 
belongiDg,  &c^  and  all  other 
messuages,  &c,,  which  have  at 
any  time  or  times  heretofore 
been  erected,  built,  set  up,  in- 
closed, hedged,  feaced,  or  taken 
in,  upon  or  from  the  said  com- 
mon or  heath  called  Greenham 
Common  or  Heath,  and  which 
are  now  in  the  tenure,  holding, 
ocpnpation,  or  possession  of  the 
said  several  and  respective 
persons  who  are  parties  hereto 
of  the  Brsfi  part>  or  any  or  either 
of  them  i^spectivdy,  or  their 
respective  families,  assignees, 
or  assigns ;  and  the  reversion 
and  reversions,  &c., — Haben- 
dnm  to  James  Croft,  Thomas 
dark,  Samuel  Skinner,  Joseph 
Moss,  and  John  Blay,  their 
heirs  and  assigns  for  ever,  **  In 
trust,  nevertheless,  for  them 
the  said  James  Crofts  Thomas 
Clark,  Samuel  Skinner,  Joseph 
Moss,  and  John  Blay,  their 
heirs  and  assigns  respectively, 
and  all  other  the  inhabitants 
and  owners  and  occupiers  of 
lands  or  hereditaments  of  and 
in  the  manor  of  Greenham 
aforesaid  for  the  time  being, 
according  to  their  several  and 
respective  estates,  rights,  and 
interests  of,  in,  to,  and  over  the 
said  common  or  heath  called 
Greenham  Common  or  Ilcath, 
and  to  and  for  no  other  use, 


intent,    or    purppse  .  whatso- 
ever." 

The  indenture  then  contain^ 
the  fhllowiog  proviso  :<**<     • 

"  Provided  always,,  and,  it  is 
hereby  declared  and  agreed,  by 
and  between  all  the  said  parties 
hereto,  that  all  such  of  the  iaid 
several  and.  respedivi^  persons 
who  are  parties  hereto  of  the 
first  part  as  do  or  shall  sign^ 
seal,  and  execute  these  pre^ 
sents,  and  the  mow  wives  of 
them  the  .said  sav/si^  and-  rf- 
spective  persons,  shall  and  maj 
have  the  liberty  and  privilege 
of  holding,  occupying,  and  en« 
joying,  during  their  lespsotive 
natural  lives,  the  reapeoti^^ 
messuages,  cottages^  ten^tne^ts, 
or  other  buildings  hereby  by 
them  respectively  releasecl  and 
conveyed,  and  so. much  .<of  tho 
garden  or  other  grpund.  and 
land  to  and  now  held  or 
occupied  with  the  same  re- 
spectively, and  also  teraby  as* 
leased  and  conveyed,  as  shall 
not  exceed  in  the  whole,  lUr 
eluding  the  site  thereof,  one 
quarter  of  an  acre  by  statute 
measure  for  or  to  each  of  the 
said  several  and  respective 
messuages,  cottages,  or' tene- 
ments, or  other  buildings, 
hereditaments,  and  premises 
hereby  by  them  respectively 
released  and  conveyed,— each 
of  them  the  said  respective  per- 
sons now  being  or  coming  int9 
the  possession  or  occupation 
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besides  tlkMie  mentioned  and  described  as  being  in  his        1854. 
posacBBion ;  nor  had  any  of  the  said  other  parties  thereto  ^^ 

of  -the  first  part  any  right,  title,  or  interest  in  the  tene-        ^j^* 
m  exits  described  as  in  his  occupation :  and  each  of  the  v- 

said  several  parties  of  the  first  i)art  had  no  right,  title,  or 
ui^dest  whatever  in  any  of  the  other  tenements  therein 
<lesoribed  and  conveyed,  besides  those  which  arc  described 
As  l^eing  in  his  or  her  occupation,  but  each  had  a  distinct 
"^tlo  and  right. 

IThe  said  indenture  of  bargain  and  sale,  or  lease  for  a      Stamp. 

*,  when  produced  at  the  trial,  was  only  stamped  with 

stamp,  which  denoted  a  duty  of  SOs,  to  have  been 

paid  thereon:  and  the  said  indenture  of  release,  when  so 

prodnoed  at  the  said  trial,  was  only  stamped  with  two 

ixcps.  which  respectively  denoted  a  duty  of  30^.  on  the 

skin,  and  20s.  on  the  second  skin,  to  have  been  paid 

tl&ereon ;  and  neither  of  the  said  indentures  bore  any 

^"ther  stamp;  nor  did  it  appear  that  any  other  duty  had 

"^en  paid  in  respect  thereof. 

It  was  thereupon  objected  by  the  counsel  for  the  de- 
fendant^ that  the  said  indentures,  or  one  of  them,  ought 
^ot  to  be  admitted  in  evidence,  the  same  being  insuffi- 
^ently  or  improperly  stamped :  but  the  learned  judge 
admitted  them  in  evidence,  subject  to  the  said  objection, 
^1^  to  the  opinion  of  the  court  thereupon. 

^li«Teof,  rendering  and  paying  Uvcs    as  aforesaid;    but  tlio 

*o  ike  said  James  Crq/f,   his  liberty  and  privilege    hereby 

^Vi  or  assigns,   as  lord  or  given  to  the  wives  of  the  said 

^^  of  the  manor  qf  Green-  several  and  respective  persons 

W  aforesaid,  the  yearly  rent  parties  hereto  of  the  first  part, 

or  lom  of  Is,,  on  the  feast  day  are    to  cease    and    determine 

of  St.  Michael  the  Archangel  with  their  widowhood,  or  in 

Jttrly  daring  such  their  re-  case     of     their     respectively 

•Ptttire  lives,  cts  a  quit-rent  or  marrying  to  any  other  person 

octnoKledffmejitfor  and  on  ac-  or  persons." 

f^i^of  such  liberty  and privi-  The  deed  was  executed  by 

^  of  occupying  and  enjoying  all  the  parties  with  the  excep- 

*h  said   respective   premi/tes  tion  of  Joseph  Hatt,  one  of  the 

*uring  such    their    respective  incroachers. 
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1854.  In  the  year  1808,  the  siid  James  Tidbary 

from  the  waste  of  Greenham  Common,  within  the  manor 
of  Grreenham,  the  pieces  of  land  marked  B.  and  C.  in  the 
plan  (then  in  one  piece,  but  afterwards  subdivided),  and 
continued  to  hold  and  occupy  the  same  until  hia  death 
in  184C.  At  the  time  (and  ever  since)  this  indoBore 
was  made,  there  was,  and  haa  been,  a  fence  between  the 
land  marked  D.  on  the  plan,  and  that  marked  B.  and  C^ 
which  fence  divided  the  one  firom  the  other;  but  there 
was  at  first  a  gate  in  the  fenee,  which  remained  there  a 
short  time,  until  the  land  marked  A.  in  the  plan  was 
inclosed,  as  hereinafter  stated. 

By  this  gate  persons  could  pass  firom  D.  to  C.  and  B., 
which  for  some  time  remained  in  one  undivided  indo* 
sure :  but,  at  the  time  the  land  marked  A*  was  incloaed, 
the  said  James  Tidbury  stopped  up  the  gateway ;  and 
thenceforth  the  only  mode  of  access  to  the  land  marfad 
B.  and  C,  was,  by  passing  out  of  the  land  marked  D.  into 
and  along  the  open  common,  and  thenoe  through  the 
land  marked  A. 

The  said  James  Tidbury,  a  few  years  after  the  indo- 
snre  by  him  of  the  land  mariked  B.  and  C,  built  a  Uadc* 
smith's  shop  on  the  land  marked  B.,  and  separated  the 
part  marked  B.  from  that  marked  C,  by  a  laurel  hedge: 
and  thenceforth,  he  and  his  son,  James  Tidbury  the 
younger,  worked  in  the  blacksmith's  shop. 
incioBurc  of  A.       About  the  year  1814,  the  said  James  Tidbury  inclosed 

from  the  waste  of  Greenham  Common,  within  the  manor 
of  Greenham,  the  land  marked  A.  in  the  plan,  which  was 
likewise  separated,  and  has  always  continued  to  be  sqia- 
rated,  by  a  fence,  from  the  parts  marked  B.  and  D. ;  and 
he  continued  either  to  occupy  or  underlet  the  same,  and 
likewise  the  parts  marked  B.  and  C.  and  D.  until  his 
death  in  1846. 

The  land  marked  D.  contains  36  perches.  The  laud 
marked  B.  and  C.  contains  together  1  rood,  82  perches. 
The  land  marked  A.  contains  12  perches. 
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Phcebe  Tidbury  died  before  her  htnband  James  Tid-        X8&4. 
bury.     James  Tidbury  died  in  1846.  '^^^ 

In  1841^  James  Tidbury  conveyed  to  the  defendant^  ^ 

for  a  money  consideration^  the  land  marked  A.  B.  and  C.  n. 

Shortly  after  the  death  of  James  Tidbury,  in  1846,  ^"^^^ 
the  land  marked  D.  was  delivered  up  to  Archer  James 
Croft,  one  of  the  lessors  of  the  plaintiff,  by  John  Pres* 
ton,  who  was  the  son  of  Phmbe  Tidbury  by  her  first 
husband  John  Preston,  be  having  been  permitted  by  his 
father-iu-law,  James  Tidbury,  to  reside  with  him  therein 
until  James  Tidbury's  death ;  and  he  then  took  entire 
possession  of  it. 

There  was  no  evidenoe  of  any  payment  of  any  quit  or 
other  rent  or  acknowledgment  ever  having  been  paid  or 
made  by  the  said  James  Tidbury  or  Solomon  Tidbury  to 
any  onei,  in  respect  of  any  part  (rf  the  before-mentioned 
lauds. 

Solomon  Tidbury,  the  defisudant^  at  the  death  of  James 
Tidbury,  was  in  possession,  and  has  ever  since  retained 
possession,  of  the  lands  marked  A.  B.  and  C. 

In  1846,  shortly  after  James  Tidbury's  death,  Bobert 
Fuller  Graham,  the  authorised  agent  of  Archer  James 
Croft,  one  of  the  lessors  of  the  plaintiff,  demanded  pos- 
session, in  the  name  and  on  behslf  of  Archer  James  Crofl, 
of  the  lands  marked  A.  B.  and  C,  firom  the  defendant 
Solomon  Tidbury,  he  being  in  possession  of  the  same. 
The  defendant  refused  to  deliver  up  possession  of  the 
same,  or  any  part  thereof. 

The  defendant's  counsel  contended,]  that,  upon  these 
facts,  the  plaintiff  had  not  established  his  right  to  re- 
cover in  the  action  the  said  lands  marked  A.  B,  and  C. 
sought  to  be  recovered :  but,  by  consent  and  arrange- 
ment between  the  parties,  the  jury  found  a  verdict  for 
the  lessors  of  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  the  (seta  above  stated. 

The  court  was  to  be  at  liberty  to  drsiw  any  infer 
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1854.        enoe  finom  the  beta  stated,  which  a  jmy  might  have 

drawn. 


^  The  questions  for  the  opinion  of  the  court  were, — 

r.  ^^llether  the  said  indentures  of  lease  and  fdeaae  wer6 

adniissibie  in  evidence,  and 

^niicther  the  plaintiff,  upon  the  facts  above  stated, 
had  established  his  title  to  recover  in  tUs  action^  on  anjr, 
and,  if  any,  on  which  of  the  said  demises,  for  any,  and, 
if  any,  what  part  of  the  said  lands  so  sought  to  be 
recovered. 

If  the  said  indentures  of  lease  and  release,  or  either  of 
them,  were  or  was  inadmissible  in  evidence  under  the 
circumstances  above  mentioned,  a  verdict  was  to  be 
entered  for  the  defendant  upon  the  second  and  fourth 
demises. 

If  the  said  indentures  of  lease  and  release  were  or  was 
inadmissible f  and  the  plaintiff  had  not  without  thetai 
established  his  title  to  recover  any  part  of  the  said  land, 
a  verdict  was  to  be  entered  for  the  defendant :  and  silch 
verdict  was  also  to  be  entered,  if,  with  those  deeds,  tb^ 
being  admissible,  he  had  not  established  such  title. 

If  the  plaintiff  had  established  his  title  to  recover  the 
whole,  or  any  part,  on  all  or  any  of  the  said  demises,  the 
verdict  was  to  be  entered  for  the  plaintiff  accordinjgly, 
for  the  whole,  or  such  part  or  parts,  upon  all  or  such  of 
the  said  demises  in  respect  of  which  he  should  be  en- 
titled to  recover,  and  for  the  defendant  as  to  the  residue, 
if  any. 

The  case  was  argued  in  Michaelmas  Term  last,  before 
Jcrvis,  C.  J.,  Maule,  J.,  Williams,  J.,  and  Talfourd,  J. 

Sel/e  (with  whom  was  Wfiateley),  for  the  lessors  of  the 
Riainp  Ruffi-       ])laintiff.     Tlie  main  question  arises  upon  the  release  of 

the  23rd  of  April,  1806.  It  will  be  said  that  it  contains 
several  grants  to  several  persons,  and  that  consequently 
several  stamps  were  required.    That,  however,  is  a  mis* 
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take.  .  AU  the  purties  of  the  first  part  join,  and  all  con-        1854. 
Yey  all  the  land  to  the  parties  of  the  third  part.     It  is  a  Dob 

ooirx^eyanpe  of  the  whole^  less  the  life-estates ;   not,  as        cboft 
will  be  sogsested  on  the  other  side,  a  re-demise  of  the      ^    *• 
latrfcer.    The  words  of  the  statute  under  which  the  ques- 
tiom^  arises, — 44  O.  3,  c.  98,  Sched.  title  Deed,  impose 
QPL   ^'  eyerj  deed  or  odier  instrument  of  conveyance,  mr* 
rtT^€ier,  leaae,  release,  grant,  appointment,  confirmation, 
assignment^  transfer,  covenant,  or  any  other  deed^  or  any 
obli^tory  instrument  whatever/'  not  otherwise  charged 
in  the  schedule,  a  duty  of  1/.  10^.,  and,  for  every  fiflbecn 
sheets  ^of  seventy-two  words)  over  and  above  the  first 
fifiteeo,  lA  additional.     It  is  not  necessary  that  there 
skoisldbe  a  community  of  interest  in  the  thing  conveyed, 
la  Allen  v.  Morrison,  8  B.  &  C.  565,  8  M.  &  R.  70, 
where  the  members  of  a  mutual  insurance  club  all 
eieouted  the  same  power  of  attorney,  severally  autho- 
liaing  the  persons    therein  named  to  sign  the  club 
policies  for  them, — it  was  held  that  it  required  only  one 
Itamp.    So,  in  Wills  v.  Bridge,  4  Exch.  198,  one  ad 
^^lorem  stamp  was  held  sufficient  on  an    indenture 
whereby  several  persons  jointly  conveyed  their  separate 
interests  in  certain  shares  in  an  incorporated  company. 
[Jerm,  C.  J.   What  would  have  passed  by  this  deed,  if 
it  had  been  executed  by  one  only  of  the  parties  of  the 
^  part?]     Only  his  interest :  Shipton  v.  Thornton,  9 
Ad,  &  E.  314, 1  P.  &  D.  216.     In  Hogarth  v.  Pemiy,  14 
M.  &  W.  494,  in  replevin,  the  defendants  avowed  for  a 
dtttregs  under  an  annuity  deed,  which  recited  that  F., 
vko  was  the  beneficial  lessee  of  certain  salt-works,  in 
order  to  raise  money  for  carrying  them  on,  had  con- 
tracted with  K.  to  grant  him  an  annuity  of  1053/.,  in 
consideration  of  14,500/.,  and  that  K.,  being  unable  to 
provide  the  whole  sum  himself,  had  entered  into  sub- 
contracts with  seven  other  persons  to  take  portions  of 
the  annuity,  each  advancing  a  part  of  the  consideration- 
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money :  ftnd^  after  reciting  all  thesw  >  coDiraots^  andithd^' 
payment  bj  the  different  parties  of  their  icvpeetivepnoP' 
portions  of  the  14f,600l,,  the  deed  ^xmtfi&ned  mtgnaitby-'^ 
F.  to  C*  and  D.  of  eight  scTeral  annaities^  nudciiig'- 
together  an  annuity  of  1050/.^  iii  trust  fbr  tlife  sevvndv* 
peraona  advancing  the  money>  mth  the-  uaoalpowervof'^ 
distress :  and  it  was  held^  that  the  deed  onlj  Beqviitd  ji7 
stamp  in  respect  of  the  aggregate 'suipr^paid  to  ¥i.Sat  Ae.; 
annuity  of  1050/.,  and  that  it  need  not  be  the  agigregiteii 
of  the  stamps  required  on  each  of  the  saTeral  anniiikie8i> 
into  which  it  was  subdivided.  [Jefvis^  C.  J.  AU  tkea^V 
parties  appear  to  have  been  separately  incroaching.  -J¥ii*i  * 
liams,  J,,  referred  to  Thomas  v.  Bird,  ^M.  &  W^'6&}!t 
The  proviso  clearly  did  not  operate  as  B.  re-demiafrf  it' 
was  a  reservation  out  of  the  grant.  [WilKams,  J*.  'Tba^ 
reservation  of  1#.  per  annum  is  not  aAnexed totbe  vo^i 
version  :  it  ia  not  properly  a  rent,  buft  a  metre  acknon^.i 
ledgment    Jervis,  C.  J.  A  sort  of  trespaas-rentJ}  ?  .    •  ■ . 

The  deed  being  properly  stamped,  andtlievefQaro 
missible,  it  shews  that  the  piece  ofland  marked  &. 
held  nnder  the  terms  of  the  deed,  and  was  ]|otrt]|le>fiB«Oi*r 
hold  of  the  incroacher.    The  two  pieces  marked  re^ieo^^  * 
tively  B.  and  C.  were  inclosed  from  the  wisate  in  "thst 
year  1808,  and  the  piece  marked  A.  in  1814>  .by  Jamesf 
Tidbury,  the  person  who  was  in  possessicKQi'  of  thn  land.' 
mariced  D.    These,  it  is  submitted,  upon  Tidbnry'a  inter-'. 
est  ceasing,  became  the  property  of  the  legal  Dwnev  of  B.; 
In  Bryan  d.  ChUdv,  Winwoody  1  Taunt.  20B,  it  -wasi. 
held  that  a  lessee  for  lives  cannot  acquire  a  fee  "bj  iii-^.< 
croachment  upon  the  waste  adjoining  tile  land  demiised^" 
though  accompanied  by  thirty  years'  uninterrupted  poa*  > 
session :  but  that  it  shall  be  intended  that  he  indoaea! 
tlie  waate  in  right  of  the  demised  premises,  for  thr- 
})enefit  of  the  lessor  after  the  term  expired :  more  6ig^- 
cially^  if  hia  lessor  be  seised  in  fee  of  the  waste.     In  Am 
d.  lAoyd  V.  Jones^  15  M.  &  W.  508>  the  leasee  for  lives 
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of  m  farm  inolosed  from  an  extra-parochial  waste,  over  1854. 

wh£ch  there  was  a  right  of  common  in  respect  of  his  dok 

farzKi,  some  small  pieces  of  land  near  but  not  actually  caorr 

OQKa.^igiiaua  to  the  farm.     T7ie  lessor  was  not  lord  of  the  v- 
It  was  held,  that,  in  the  absence  of  evidence 


ste'^iig  a  OQoitrary  intention,  it  was  to  be  presumed  that 

the  lessee  made  the  inclosures  for  the  benefit  of  his  lessor, 

to  Ijeksig  to  him  as  part  of  the  farm  at  the  determination 

of 'tlie  leaae.     [WUliams^  J.    The  subject  was  recently 

diacsiissed  in  the  Queen's  Bench,  in  a  cose  of  Andrews  v. 

Hctiles,  2  EIL  &  B.  849.]     There,  a  tenant  incroached 

on  waste  land,  not  belonging  to  his  landlord,  separated 

fiom  his  holding  only  by  a  road :  he  built  on  the  in« 

croachment,  and  continued  to  occupy  it,  as  a  part  of  his 

boldiDg,  and  ancillary  to  the  occupation  thereof,   for 

move  than  twenty  years :  he  then  gave  up  the  original 

tiolding  to  his  landlord,  but  claimed  to  retain  the  in- 

croachment  as  kis  own.    In  ejectment  by  the  landlord, 

--it  was  held,  that  an  incruachment  made  under  such 

CHcnmstanoes,  is,  as  between  landlord  and  tenant,  to  be 

presumed  to  be  part  of  the  holding ;  that  it  rested  on 

tlie  defiendant  to  shew,  by  other  facts,  that  the  incroach* 

ineiit  was  not  made  as  part  of  the  holding ;  and  that  the 

inere  intervention  of  the  road  did  not  rebut  the  primft 

We  presumption.     Lord  Campljell  tliere  says :  "  I  think 

It  must  be  considered  that  the  incroachmont  in  this  case 

^^  lield  by  the  defendant  as  part  of  the  demised  prc- 

D^;  and,  that  being  so,  I  think  the  defendant  is  not 

atHberty  to  deny  that  it  was  part  of  them.     I  proceed 

on  what  the  civil  law  calls  cxceptio  personalis,  and  the 

^'OBunon  law  an  estoppel,  and  say  that  the  tenant  cannot 

d^J  this.     I  do  not  adopt  the  doctrine  that  the  tenant 

steals  for  his  landlord,  and  that  therefore  the  landlord, 

at  the  end  of  the  demise,  is  entitled  to  claim  the  stolen 

pnjfertf :  but  I  think,  that,  when  the  property  is  taken 

and  used  as  part  of  the  holding,  the  tenant  can  as  little 
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dispute  the  title  to  it  as  he  can  dispute  the  title  to  any 
other  part  of  the  premises.  The  strange  doctrine^  aa  to 
stealing  for  the  benefit  of  the  landlord^  originated  in 
those  cases  where  the  landlord  was  lord  of  the  manor^  and 
the  tenant  incroached  upon  the  waste.  In  such  caaes, 
it  might  well  be  presumed  that  the  tenant  approved  for 
the  benefit  of  the  lord^  who  had  a  right  to  ap{Ht)ye :  but 
the  idea  that  he  could  steal  the  land  of  another  for  his 
landlord,  is  revolting  to  me^  as  it  was  to  my  predecessor. 
Lord  Kenyon/' — see  Doe  d.  Colclough  v.  MuUiner,  1  Esp. 
N.  P.  C.  460.  [miliams,  J.  Here  the  deed  puts  the 
estate  out  of  the  lord :  it  gives  it  to  the  trustees.]  In 
that  case,  the  plaintiff  may  rely  upon  the  demises  of 
Skinner,  the  surviving  trustee. 


stamp  insuffi- 
dent. 


Dowdeswell,  contrtt.  The  indenture  of  the  28rd  of 
April,  1806,  required  several  stamps,  being  a  conveyance 
of  the  interests  of  several  persons  who  had  no  community 
of  interest  in  the  subject-matter  of  the  conveyance.  That 
clearly  appears  firom  the  recital.  The  case,  therefore, 
falls  within  the  rule  laid  down  in  Phillipps  on  Evidence 
445,  and  adopted  in  Tilsley  on  Stamps,  319  (2nd  edit.), 
— that,  ''  if  the  interest  of  the  parties  relates  to  one  thing 
which  is  the  subject-matter  of  the  instrument,  or,  in 
other  words,  if  the  instrument  affects  the  separate  inter- 
ests of  several,  and  there  is  a  community  of  the  same 
subject-matter  as  to  all  the  parties,  there  a  single  stamp 
will  be  sufficient ;  but,  where  the  parties  have  separate 
interests  in  several  subject-matters,  there  ought  to  be  a 
separate  stamp  for  each  party.''  The  question  is,  whe- 
ther this  is  not  in  effect  the  separate  deed  of  each  of  the 
parties  thereto  of  the  first  part.  There  are  many  cases 
which  shew,  that,  under  such  circumstances,  separate 
stamps  are  necessary :  Rex  v.  Reeks,  2  Stra.  716,  2  Ld. 
Raym.  1445,  1  Barnard.  8;  Crooke  y,  Davis,  5  Burr. 
2690;  Gilby  v.  Lockyer,  1  Dougl.  217;  Anonynums,  8 


HILARY   TERM;    17  VICTOEIA.  819 

faunt.  469;  The  King  v.  Carlisle,  1  Chitt.  Rep.  451;        1864. 
Atkins  V.  Reynolds,  2  Chitt.  Rep.  14;  Robsqn  v.  Hall,         SSJiJ 
Peake's  N.  P.  C.  128;  Doe  d.  Copley  v.  Day,,  18  East,        ^^ 
^41.     The  latter  case  seems  to  me  to  be  precisely  in  «. 

point:  there,  an  instrument  contained  a  written  con- 
tiract  of  demise  in  its  general  terms,  with  a  several 
operation  in  respect  to  the  different  tenants  who  signed 
it^  for  different  estates,  at  the  different  rents  set  against 
their  signatures;  and  it  was  held  to  require  several 
stamps.  \Maule,  J.  That  was  the  case  of  a  demise  to 
several ;  this  is  a  grant  by  which  several  people  convey 
to  one.  Jervis,  C.  J.  Would  each  be  bound  by  the 
deed  as  to  the  others?]  Each  had  a  separate  interest. 
It  is  so  stated  and  admitted  in  the  case :  there  was  no 
community  of  interest :  the  deed  was  intended  to  operate 
upon  the  separate  interest  of  each,  [^llfaule,  J.  Suppose 
there  had  been  as  many  deeds  as  there  were  incroachers, 
would  they  have  conferred  collectively  all  the  rights  on 
the  trustees  that  this  deed  confers?]  It  is  submitted 
they  would.  \Matde,  J.  Suppose  there  was  some  failure 
of  title  as  to  one  incrdachment,  could  the  trustees  have 
sued  another  party  for  breach  of  covenant?  On  this 
deed,  all  would  be  liable  for  the  failure  of  title  of  one.] 
In  7%€  Queen  v,  7%^  Provost  and  College  of  Eton,  8  Q.  B. 
526,  copyhold  land  was  devised  to  A.  for  life,  remainder 
to  five  persons  as  tenants  in  common  i  A.  was  admitted  : 
after  his  death,  the  five,  having  contracted  to  sell  to  B., 
severally  surrendered  to  the  use  of  B.  in  fee,  which  sur- 
render was  accepted  by  the  lord :  and  it  was  held,  that 
B.,  on  claiming  admittance,  must  pay  five  fees,  and  that 
the  admittance  would  require  five  stamps.  {Jervis,  C.  J. 
That  proceeds  upon  the  ground  that  there  was  no  com- 
munity of  interest.]  Neither  is  there  here.  [Maule,  J. 
Here,  there  is  something  more  than  a  conveyance  of  the 
separate  estate  of  each.  Each  conveys  the  whole, — what- 
ever interest  he  might  have  in  the  whole.]     In  Wharton 
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1854.        V.  Walton,  7  Q.  B.  474,  A.,  by  written  contract,  agreed 

^^^         to  take  a  public-house  of  S.  a  certain  rent,  and  to  buy 

,,  ^-  of  S.  all  tbe  beer  which  should  be  sold  and  consumed  on 

Croft  •.  i         i 

V.  the  premises,  under  a  penalty  of  30/.  for  every  barrel 

bought  of  any  other  person,  and  to  quit  on  six  months' 
notice,  under  a  penalty  of  30/  per  month  jfbr  holding 
over.  At  the  end  of  the  instrument  was  written, — "  And 
it  is  farther  agreed  by  O.  (who  was  not  previously  made 
party  to  the  contract)  that  he  will  hold  himself  responsi- 
])le  for  any  amoimt  of  money  which  may  become  due  from 
A.  to  S.,  that  is  to  say,  to  the  amount  of  36/."  The  names 
of  S.,  O.,  and  A.,  were  subscribed.  In  an  action  by  S. 
against  O.  on  the  guarantie,  it  was  held  that  a  lease 
stamp  was  not  sufficient,  but  that  an  agreement  stamp 
was  necessary  in  respect  of  O.'s  guarantie  for  the  payment 
of  penalties.  These  authorities,  it  is  submitted,  shew 
that  the  single  stamp  was  not  sufficient,  but  that  there 
ought  to  have  been  separate  stamps  in  respect  of  the 
separate  interests  conveyed.  And  the  case  of  L/weloek 
V.  Franklyn,  8  Q.  B.  371,  shews,  that,  inasmuch  as  the 
deed  was  operative  as  a  re-demise,  as  well  as  a  convey- 
ance, two  stamps  at  all  events  were  necessary.  There^ 
by  writing  not  under  seal,  reciting  that  D.  had  purchased, 
for  the  residue  of  a  terra,  four  messuages,  in  one  of 
which  the  plaintiff  resided,  it  was  agreed  that  the  plain- 
tiff should  continue  to  reside  in  that  messuage  during 
the  residue  of  D.'  s  interest,  if  the  plaintiff  should  so 
long  live,  at  the  yearly  rent  of  1/.,  and  D.  farther  agreed 
to  assign  all  his  interest  in  the  said  premises  purchased 
by  D.  as  aforesaid,  to  the  plaintiff,  on  payment  of  14M. 
within  a  stated  period  :  and  it  was  held,  that  this  was  a 
lease,  and  also  an  agreement,  and  required  an  offreemeni 
as  well  as  a  lease  stamp,  inasmuch  as  the  lease  and  the 
agreement  comprehended  distinct  subject-matters.  [Wit* 
Hams,  J.,  referred  to  Worthington  v.  Warrington,  ant^. 
Vol.  V,  p.  635.]      In  Allen  v.  Morrison  and  Witts  v. 
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Bridge,   there  was   clearly   a  community  of  interest.        1854. 
This  cannot  be  properly  considered^  as  suggested  on  the  doe 

other  side,  as  an  exception  or  reservation  out  of  the        ceoft 
grant :  Doe  d.  Douglas  v.  Lock,  2  Ad.  &  E.  705,  4  N.  &  »• 

M.  807.  In  Wickham  v.  Hawker,  7  M.  &  W.  68.  by 
deed,  A.  and  B.  conveyed  to  D.  and  his  heirs  certain 
lands,  excepting  and  reserving  to  A.,  B  ,  and  C,  their 
heirs  aud  assigns,  liberty  to  come  into  aud  upon  the 
lands,  and  there  to  hawk,  hunt,  fish,  and  fowl :  and  it 
was  held,  that  this  was  not  in  law  a  reservation,  properly 
so  called,  but  a  new  grant  by  D.  (who  executed  the 
deed),  of  the  liberty  therein  mentioned ;  and  therefore 
that  it  might  enure  in  favour  of  C.  aud  his  heirs,  al- 
though he  was  not  a  party  to  the  deed.  [Maule,  J. 
That  case  has  very  little  to  do  with  the  question :  the 
decision  would  have  been  the  same  whether  there  had 
been  one  or  two  stamps.] 

The  next  question  is,  whether  the  lessors  of  the  plain- 
tiff are  entitled  to  recover  the  pieces  of  land  respectively 
marked  A.,  B.,  and  C,  which  were  inclosed  from  the 
common  during  the  time  that  James  Tidbury  occupied 
the  land  marked  D.  It  is  difficult  to  suppose  that  the 
tenant  could  have  intended  these  to  be  treated  as  accre- 
tions made  by  him  for  the  benefit  of  his  landlord.  {Jer- 
vis,  C.  J.  Lord  Campbell,  Andrews  v.  Hailes,  2  Ellis  & 
B.  349,  puts  it  upon  the  ground  of  estoppel.  Maule,  J. 
He  states  as  the  result  of  the  opinion  of  the  court  there, 
that,  "  where  the  incroachment  is  on  soil  not  the  pro- 
perty of  the  landlord,  the  presumption  should  be  stated 
to  be,  that  the  incroachment  is  part  of  the  holding :  not 
that  the  tenant  incroached  for  the  landlord."]  The 
decision  there  may  have  been  correct,  with  reference  to 
the  facts  before  the  court.  In  Doe  d.  Colclough  v.  MtU- 
liner,  1  Esp.  N.  P.  C.  460,  and  Doe  d.  Challnor  v. 
Davies,  1  Esp.  N.  P.  C  461,  incroachments  by  tenants 
on  the  waste  adjoining  the  demised  lands  were  thought 
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1854.        by  Lord  Kenyou^  and  Thompson,  B.^  not  to  belong' to 

^^^         the  landlord.     In  Doe  d.  Earl  Dunraven  ▼.  WilHatmg^? 

^  C.  &  P.  832,  and  in  Bryan  d.  Child  ▼.  Wimoood,  1  Taunt 

Cbopt  ^ 

0.  208,  the  lessor  of  the  plaintifp  was  lord  of  the  manor 

upon  the  waste  of  which  the  incroachment  had  been 
made.  This  differs  from  the  ordinary  case  oi  Landlord 
and  tenant :  the  party  claimed  under  the  deed :  Dae  d. 
Baddeley  v.  Mageey,  17  Q.  B.  373. 

Selfe  was  heard  in  reply. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

Three  points  were  made  in  argument  upon  thia  caaei. 

It  was  first  said  that  the  deeds  of  the  22nd  and  28id 
of  April,  1806,  were  improperly  stamped,  because  tiiey 
convey  separate  estates  from  the  various  parties  of  Ae 
first  part,  and  ought  therefore  to  have  been  impressed 
with  several  stamps.  We  think  there  is  nothing  in  this 
objection. 

The  rule  upon  this  subject  is  thus  correctly  laid  down 
in  Phillipps  on  Evidence,  Vol.  I,  p.  445, — "If  the 
interest  of  the  parties  relates  to  one  thing  which  is  ibe 
subject-matter  of  the  instrument ;  or,  in  other  wordsi 
if  the  instrument  affects  the  separate  interests  of  several, 
and  there  is  a  community  of  the  same  subject-matter  as 
to  all  parties,  there  a  single  stamp  will  be  sufficient :  but, 
where  the  parties  have  separate  interests  in  several 
subject-matters,  there  ought  to  be  a  separate  stamp  for 
each  party .'^ 

By  the  deeds  in  question,  each  of  the  parties  of  the 
first  part,  the  incroachers,  professes  to  convey,  not  only 
his  own  incroachment,  but  the  incroachments  of  all  the 
other  incroachers ;  and  in  this  respect  these  deeds  tare 
larger  in  their  operation  than  if  each  incroacher  had  oon* 
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vtyfiiiyhiB  ownincrolu^liment  by;  a  separate  deed.    The        ISbi. 
imsroadimeiiti  use  the  lubjeclvmatter  of  the  deeds :  all         Doe 
tiici  iraftroaoheni.  ecmvey  all  the  uuffoachmenta ;  and  all        croft 
ihe  iacvoichon^  therefore^  ha^e  a  common  interest  in 
ibe.sulgeet^munfcter.    The  deeds  also  affect  the  separate 
intofists  of  each  incroocher ;  fori  the  subject  of  the  deeds 
ii^  the  extinguishment  of  tibe  rights  which  the  incroachers 
bad  acquired  or  might  acquire  by  their  incroachmenta, 
and  the  permission  for  the  incroachers  and  their  wives 
to  occupy  their  incroachments  during  their  lives. 

la  this  reject,  each  incroacher  possesses  a  several 
interest;  for,  each  abandons  any  right  he  may  have 
Mquired  by  incroachment,  and.  each  obtains  for  himself 
md  his  wife  permission  to  occupy  his  incroachment  during 
^ilMUilivcB.  There  is,  therefore,  a^community  of  the 
■Bie  sobjeGi-matter  as  to  all  the  parties  of  the  first 
l»rt^  the  incroachers ;  and  the  deeds  affect  the  separate 
ntereits  of  each.  Thus,  the  case  comes  distinctly 
vittiii  the  rule  as  laid  down  by  Mr.  Phillipps ;  and  wc 
tlttrefon  think  that  the  first  objection  cannot  be  sus- 
tained. 

The  ieocmd  objection  is  also  in  our  opinion  untenable. 
It  is  said  that  the  latter  part  of  the  release,  which  ecu- 
fan  upon  the  incroachers  and  their  wives  a  liberty  and 
priTil^  of  occupying  their  incroachments  during  tlieir 
iiB^iective  tives,  operates  as  a  conveyance  or  re-grant  to 
^^  of  life-estates,  which,  being  chargeable  with  spe- 
cific duties,  ought  to  be  stamped  accordingly. 

There  is  no  doubt  that  every  instrument  is  liable  to 
■taip.duty  according  to  its  legal  operation;  and,  if 
^heae  deeds  did  contain  a  conveyance  or  re-grant  to  the 
BKroacbers  of  life-estates,  and  thus  embrace  two  subjects, 
®^  of  which  would  be  chargeable  with  a  separate  duty 
if  contained  in  a  separate  deed,  the  question  woidd  be, 
whether,  being  stamped  in  respect  of  one  subject,  the 
other  contents  of  the  deed  so  stamped  are  incidental  or 
Acoenory  to  that  subject  in  respect  of  which  the  stamp 
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IB&4.        is  affixed.    If  they  are  not,  the  fiirther  doty  wiUO:  attadi: 
5oB         ^^  ^'^y  ^^  '^^^  further  duty  will  be  payable.    But  an 
^  examination  of  the  deeds  satiafies  as  that  they  «b  Bifl 

9.  operate  as  a  eonveyance  or  re^grant  of  li&^eitaleB  to  ike 

incroachers.  i  . .       m' 

'  The  common  object  of  the  deeda^  hza,  to  extinguiah 
the  incroachers'  rights  after  the  death  ctf  themaehreaiMBid 
their  wires^  and  in  the  meantime  to  give  them  liberty 
and  permission  to  occupy  their  incroachments.  Th^ 
do  not  take  by  the  deeds  any  interest  which  they  conld 
assign^  but  merely  a  personal  liberty  or  privilege,  ^diich 
may  be  treated  as  part  of  the  consideration  for  their  exe- 
cution of  the  deeds. 

We  have  not  deemed  it  necessary  to  notice  the  caaes 
which  were  cited  in  the  argument  on  the  sufficiency  of 
the  stamp,  became  the  rules  to  whidi  we  have  referred 
are  well  known,  and  the  only  question  is^  the  application 
of  those  rules  to  the  particular  case  under  discussion..  • 

The  deed,  being  properly  stamped,  proves  that  Tid- 
hary  was  the  tenant  of  Skinner,  the  lessor  of  the 
piamtiff,  up  to  the  year  1846,  when  Tidbury  died,  and 
that  he  was  such  tenant  in  the  years  1808  and  1814, 
when  he  inclosed  from  the  common,  and  added  to  the 
incroachmcnt  held  by  him  under  the  deed  the  pieces  of 
land  now  sought  to  be  recovered. 

The  last  question  is,  whether  the  land  so  taken  bom 
the  common  belongs  to  the  incroacher  or  to  the  land- 
lord under  whom  he  held  at  the  time  of  the  incroach- 
mcnt. ' 

Tlie  rule  of  law  upon  this  subject  is  now  clear.  We 
need  not  refer  to  the  different  cases  which  bear  upon  it : 
because  they  are  all  cited  in  the  very  recent  ease  of 
Andrews  v.  Haiies,  2  £11.  &  B.  349.  Where  a  tenant 
who  holds  under  the  lord  of  a  manor  incroaehes  upon 
the  waste,  he  is  presumed  to  have  approved  against  the 
commoners  for  the  benefit  of  the  lord  :  in  other  cases, 
when  the  power  to  incroach  is  derived  jGrom  the  occupa- 
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tion  of  the  premises  held  from  a  landlord,  and  the  in-  1864, 

croaohment  is  occupied  as  if  it  was  a  part  of  the  holding,  i)^ 

then,  at  the  end  of  the  tenancy,  the  presumption,  as  be-  cs!on 
imeeu  the  landlord  and  tenant,  is,  that  it  is  part  of  the  v. 

TiDBVJBT. 

holding,  and  it  belongs  to  the  landlord. 

We  do  not  mean  that  the  incroachment  must  under 
sadi  circumstances  be  taken  to  have  been  included  in 
the  original  letting ;  for,  that  would  conflict  with  the 
rule  that  the  tenant  may  rebut  the  presumption  that  he 
inclosed  for  his  landlord,  by  clear  evidence  that  he  in* 
tended  the  incroachment  for  himself  at  the  time  he 
made  it :  but,  that,  having  been  taken  from  the  waste, 
and  added  to  the  holding,  it  must  be  assumed  to  be  part 
of  tiie  holding  at  the  termination  of  the  tenancy, — in 
&ct,  that  the  tenant  takes  it  for  the  aggrandisement  of 
tho  estate  of  which  he  is  tenant,  and  not  for  an  estate  of 
his  own  I  in  other  words,  for  the  benefit  of  his  landlord, 
and  not  for  himself. 

This  agrees  with  what  was  said  by  Parke,  B.,  in  Dae 
d.  Lewis  v.  Reei,  6  C.  &  P.  610 :— "  It  is  clearly  settled 
that  incroachments  made  by  a  tenant,  are  made  for  the 
benefit  of  his  landlord,  unless  it  appears  clearly  by  some 
evidence  at  the  time  of  the  making  of  the  incroachment, 
that  the  tenant  intended  the  incroachments  for  his  own 
benefit,  and  not  to  hold  them  as  he  held  the  farm  to 
which  the  incroachments  were  adjacent  ;^^  although  it 
does  not  accord  with  the  reason  for  the  rule  as  given  by 
some  eminent  judges.  But,  whatever  may  be  the  rea- 
son of  the  rule,  the  rule  itself  is  clear,  and  manifestly 
applies  to  this  case.  When  the  incroachments  were 
made,  the  incroacher  was  tenant  to  the  lessor  of  the 
plaintiff,  and  the  incroachments  were  added  to,  and 
occupied  with,  the  land  demised,  during  the  remainder  of 
the  term.  It  must,  therefore,  be  assumed  that  the 
tenant  made  the  incroachments  for  the  aggrandisement 
of  the  estate,  and  tliat  therefore  they  were  part  of  the 
holding  when  the  tenancy  expired. 
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Croft 
r. 

TlDBCBT. 


There  is  uothing  in  the  objectiou  that  the  tenants  had 
an  interest  in  the  nature  of  a  life-estate^  becltuaej  in  Doe 
d.  Lloyd  V.  Jones,  15  M.  &  W.  580,  the  incroacher  had 
a  lifc-cstatc,  and  it  was  held^  notwithstanding,  that  the 
presumption  applied. 

For  these  reasons,  we  think  that  judgment  ahoold)  b^ 
for  the  plaintiff  on  the  second  and  fourth  denufies  in  the 
name  of  Skinner. 

Judgment  accordingly,  (a) 


{a)  B}'  the  28th  section  of  the 
Cvvumoci  Law  Procodune  Act»  1854v 
— 17  ^  IS  Met.  c  125,  it  is  enact^ 
that,  *Mii»«^n  the  prvAlui-tion  of  anv 
clivnment  asi  eviiinxv  at  the  trial 
i4'  uiv  caaMv  it  fhtU  Vv  the  duty 
c€  the  offiiXT  01  the  d-'un  whi«e 
A;!\  '.t  i>  :-■  ivaJ  >"ai'h  Jtvaniriit, 
TO  «i!l  the  aUeTiti-^ii  of  the  J^ht^ 
to    anv  ei3i^«aiiii   or  inRxficwncr 

if  v.:;5?ar;".>iv^    re   '••:    s;i5i.oir4ilv 

iftMr.^VHl.    fthfll:    P-TIJ    "hi    !VlCV:ved   ITS 

c^idcvicv-  xa.'l  I  be  vjp.ueor  afrthc 

•  ■  «  • 

tia.v<    KX'T.  TU»)^  ' 

Ap.^.  >  2?  :'T;fi.^--  \\\iC,  -sn;'i.  .iff.- 
M?  of  I'm  Ks:r^  i^^fcTi.  nvtiTi  t«.v. 

111I.V    >».      i:   : lit    ai'n;ni'ii.'\    .c  \in 

^qtfiff  it  AiTil  d'trmner  i  fcnd  ii:*  ilk 
ikiail"^-  r-,u:TVt_  !>•  >iiinn^.  an,".  *i: 

*  ■  ■  • 

:ii:  H.I.:  Ti  iiiu  :^l".u;^^■    r.  1...  47:^1  & 
■y.-s'.-r  f«r  T!if  an  irrnr  .t  Thf  Cixrr< 

a.  U'^-n.Uk    7     :iL   pLvuSiu.  usm.  ios 


:t 


Til     :..  •.:.  ;    'L    "..i.:.".    :.i^i     ^ 


mcfa  officer  Bha]l,atth6eiidof  eadb 
rittinga  or  anfaBes  (as  tbe  OU0  iniqr 
hi-)  duly  make  a  rutum  to  the  coni- 
missiuuLTs  of  the  inland  nnreniie,  of 
the  nKvners,  if  anr,  whieh  he  hiir 
»  meivisd  bf  way  of  dnty  or  pe* 
nain-,  di«tingm5hing  between  auck 
m  jmevss  and  stating  the  name  of  the 
cauvandof  theiiartieafhym  whom 
br  RCieiTed  anch  noiMyB^  and  the 
da:«,  if  any,  and  depciiption  of  the 
di'cssat'nT,  for  the  porpoae  of  iden- 
ttMnc  the  fisne;  and  he  dudl  p»f 
^  er  tlie  aaid  xDooeva  to  the  reodTB^ 
iMiiT^  :i\\»i:  inland  reventie^  or  to 
f^.-rj  7>.-rs:<n  ht  tbe  aud  commiadon- 
err  fClikl!  atifKiint  or  mathoriae  to  r^ 
tx-:^t  liiL  aarnc: ;  and,  in  caae  aneh 
.  i^.t?  ><iukll  niic-li^  ix  reftifie  to  fixr* 
lisV  jrad^-  a:%*:isnt,  cb*  to  pay  over 
ai^T  :€  ihe  manpra  ao  reoehred  bv 

•  •  « 

Lin  u»  iiijnsaid^  he  dull  be  liable 
: .  ':«£  yr  i.»L-ded  against  in  the  man- 
mr  a:r«^ei!  ^y  the  IS  &  14  Vkt. 
r.  ^.  i^  >  :  and  the  said  rfv*""*^ 
^i.oiar^  sifcL,  span  vaqnert,  and 
5r.o».r:i.ii.  .if  the  receipt  heie- 
:t.S:^'  r<t  n>anTiniiftd.  canae  such  do- 
mnwBiii'  Yf-  tir-  ***"*|f'Til  with  tbi 
}i-.);K!:  sujup  ac  sumpa  in  reipaot 
/i:  :b(  >uu%»  «.  paid  as  aforaodd: 
T^.^"iJi?r  a>wcT^  tlia*  the  afljiewM 
enar-ajuTTi:  shaL  'Bot  ***i^^  to  an 
»i  c;:iut;:4:  v  uu*h  oaimot  now  be 
v;.-.!.jv.  u-,-  :iu  {:xMmtion  thew- 
.:    -^  -m 'ii:  .Tf  The  duty  sod  1 


HILART  TBBM J   17  VtOTOBIA.  SS7 

1854. 


Owen  v,  Routh  and  Ogle.  ^     ^ 

Jan,  27. 

X  HIS  waft  an  action  for  slot  retoming  certain  mining  The  cUacharge 

shares^  pursuant  to  the.defendanfe^  contract.  onder  the  i  & 

The  declaration  stated  that  the  plaintiff,  being  law-  5  ^'"^J*  ^^^' 

r  '  D  ^  dogg  uot  oper- 

folly  possessed  of  and  entitled  to  divers  shares  in  a  ate  to  release 

•      /•/•f^Ti^i   Tfc         1  huD  &oxn  a 

mming  company,  to  wit,  mty  St.  John  del  ivey  shares,  clum  for  un. 

of  great  value,  to  wit  of  the  value  of  lOOOi.,  which  ahares  ^^^  ^ 

the  plaintifF,  theretofore,  to  wit,  on  the  11th  of  Septem-  i^^deUvermg 

ber,  1849,  at  the  request  of  the  defendantSi  had  suffered  pursuant  to  a 

and  permitted  the  defendants  to  have  the  loan  of,  and  Zt^X^ 
then  lent  the  same  to  the  defendants,  upon  certain  terms.      The  true 

measure  of  da- 

to  wit,  that  the  defendants  should  return  fifty  St.  John  mages  in  an 
del  Key  shares  to  the  plaintiff  on  the  81st  of  October,  ^^^^ 
1849,  and  that  the  plaintiff  should  return  to  the  defend-  ^^  ipnt 

^  to  the  defend- 

ants the  sum  of  500/.  deposited  by  the  defendants  with  ant  upon  a  oon- 

the  plaintiff  for  such  loan  of  the  said  shares,  and  that  ^^iem  on'a  '^^ 
the  defendants  should  give  to  the  plaintiff  a  certjdn  com-  given  day,  is, 

^^  *^  ^  not  the  market- 

mission,  to  wit,  one  sixteenth  of  a  pound,  that  is  to  say,  price  at  the 

Is.  Sd.  per  share,  for  the  said  loan  of  the  said  shares  in  b^l^h,  but  the 
that  behalf:  that  afterwards,  to  wit,  on  the  last-men-  "^Jet-price 

'  '  '  at  the  ttme  of 

tioned  day,  the  market  price  of  St.  John  del  Rey  shares  the  trial. 
having  increased,  and  the  defendants  not  having  re- 
turned the  said  fifty  St.  John  del  Rey  shares  to  the 
plaintiff,  and  being  then  unable  so  to  do,  or  to  supply 
the  plaintiff  with  fifty  St.  John  del  Bey  shares,  it  was 
thereupon,  afterwards,  to  wit,  on  the  26th  of  November, 
1849,  agreed  by  and  between  the  plaintiff  and  the  de- 
fendants, that  the  terms  of  the  said  deposit  and  loan 
should  be  altered,  and  that,  in  lieu  and  in  stead  thereof, 
the  plaintiff  should  purchase  divers,  to  wit,  forty  other 
St.  John  del  Rey  shares  out  of  the  500/.  deposited  with 
the  plaintiff,  and  that  the  defendants  should  deliver  to  the 
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Dob 
Cboft 

0. 

TlX>BirB7. 


There  is  nothing  in  the  objection  that  the  tenants  had 
an  interest  in  the  nature  of  a  life-estate^  bedtuse^  in  Dot 
d.  Lloyd  V.  Jones,  15  M.  &  W.  580^  the  incroacher  had 
a  life-estate^  and  it  was  held^  notwithstanding^  that  the 
presumption  applied. 
.  For  theae  r^asons^  we  think  that;  judgm^  ahouldiUb 
for  the  plaintiff  on  the  second  and  fourth  demi^i^  in  tb^ 
name  of  Skinner. 

Judgment  «cc<»rdiAgly.  (a)  , 


(o)  By  tbe  28tli  section  of  the 
Conunco  Law  Frocedfoie  Act^  1864^ 
—17  k  18  Vict,  c  12$,  it  is  enacted, 
that,  "  upon  the  production  of  any 
docdment  as  evidence  at  the  trial 
of  any  oanse^  it  shall  bo  the  duty 
of  the  officer  of  the  court  whose 
duty  it  is  to  read  such  document, 
to  call  tbe  attention  of  the  judge 
to  any  omission  or  insufficiency 
of  the  stamp  j  and  the  documents 
if  imstampod,  or  not  sufficiently 
stamped,  shall  not  he  reoeired  in 
evidenoe  until  the  whole  or  (as  the 
case  may  be)  the  deficiency'  of  the 
stamp-duty,  and  the  penalty  re- 
quired by  statute,  together  with 
the  additional  penalty  of  1^.,  shall 
have  been  paid." 

And  s.  29  enacts  that  "  such  offi- 
cer of  the  court  shall,  upon  pay- 
ment of  the  whole  or  (as  the  case 
may  bo)  of  the  deficiency  of  the 
stamp-duty  payable  upon  or  in  re- 
spect  of  such  dooument,  and  of  the 
penalty  required  by  statute,  and  of 
the  adcUtional  penalty  of  l^,give  a 
roeeipt  for  the  amount  of  the  duty 
or  deficiency  which  the  judge  shall 
determine  to  be  payable  and  also 
of  the  penalty,  and  thereupon  such 
document  shall  be  admissible  in 
erideiiee,  saving  all  just  exceptions 
ou  other  grounds ;  and  an  entry  of 
the  fact  of  such  payment,  and  of 
the  amount  thereof,  shall  be  made 
in  a  book  kept  by  such  officer ;  and 


such  officer  shall,  at  tbeend'of  ^lA^ 
sittingB  or  asaixes  (as  the  cnastiiisQ^ 
be)  duly  make  a  return  to  th(^  com- 
missioners of  the  inland  revenne,  of 
the  moneys,  if  any,  which  he  hair 
•0  reoeivBd  by  way  of  daty.  orpef 
nalty,  distinguishing^  between  sucji. 
moneys,  and  stating  the  name  of  thie 
cause  and  of  the  parties  from  wtiotu' 
he  received  such  moneys,  and  tl|t 
date,  if  any,  and.  description  of  thq 
document,  for  the  purpose  of  iden- 
tifying the  same;  and  he  AW  pay 
over  the  said  moneys  to  tlie  jreqeiverf-( 
general  of  the  inland  revenue^  or  to 
such  person  as  the  said  commission- 
ers sliaU  appoint  or  authorise  to  re^- 
oeive  the  same ;  and,  in  case,  sueh 
officer  shall  neglect  or  refuse  to  fur- 
nish such  account,  or  to  pay  over 
any  of  the  moneys  so  received  by 
him  as  aforesaid*  he  shall  be  Uabl^. 
to  be  proceeded  against  in  the  man- 
ner directed  by  the  13  k  14  Vict, 
c.  97,  8. 8 ;  and  the  said  orimini»- 
sioners  shall,  upon  reqaost,  aA^ 
production  of  the  receipt  here- 
inbefore mentioned,  cause  suck  do- 
ouments  to  be  stamped  with  the 
proper  stamp  or  stamps  in  respect 
of  the  sums  so  p^d  as  aforesaid : 
Provided  always,  that  the  afbr^sald 
enactment  shall  not  extend  to  any 
document  which  cannot  now  be 
stamped  after  the  execution  there- 
of on  payment  of  the  duty  and  a 
penalty." 
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Owen  v.  Routh  and  Oole.  ^     ^ 

Jan,  27. 

X  HIS  was  an  action  for  not  returning  certain  mining  The  discharge 

shares^  pursuant  to  the.defendanfe^  contract.  oocier  the  i  & 

The  declaration  stated  that  the  plaintiff,  being  law-  \^^^  ^^^[ 

fully  possessed  of  and  entitled  to  divers  shares  in  a  ate  to  release 

mining  company,  to  wit,  fifty  St.  John  del  Rey  shares,  cUdm  for  un- 

of  great  value,  to  wit  of  the  value  of  1000/.,  which  shares  ^^^^  ^ 

the  plaintifF,  theretofore,  to  wit,  on  the  11th  of  Septem-  re-deUvermg 

ber,  1849,  at  the  request  of  the  defendants,  had  suffered  pursuant  to  a 

and  permitted  the  defendants  to  have  the  loan  of,  and  ^f^^^ 
then  lent  the  same  to  the  defendants,  upon  certain  terms.      The  ^^ 

measure  of  da- 

to  wit,  that  the  defendants  should  return  fifty  St.  John  mages  in  an 
del  Rey  shares  to  the  plaintiflF  on  the  81st  of  October,  Jl^/eri^^ 
1849,  and  that  the  plaintiflF  should  return  to  the  defend-  ^^  if"?^  , 

'  ^  to  the  defend- 

anta  the  sum  of  500/.  deposited  by  the  defendants  with  ant  upon  a  con- 
the  plfldntifiF  for  such  loan  of  the  said  shares,  and  that  ^^^^  ^^  '^^ 
the  defendants  should  give  to  the  plaintiflT  a  certsdn  com-  given  day,  is, 

^^  *^  ^  not  the  market- 

mission,  to  \nt,  one  sixteenth  of  a  pound,  that  is  to  say,  price  at  the 

1*.  3rf.  per  share,  for  the  said  loan  of  the  said  shares  in  breach,  hut  the 
that  behalf:  that  afterwards,  to  wit,  on  the  last-men-  nfr^et-price 

'  '  *  at  the  time  of 

tioned  day,  the  market  price  of  St.  John  del  Rey  shares  the  trial, 
having  increased,  and  the  defendants  not  having  re- 
turned the  said  fifty  St.  John  del  Rey  shares  to  the 
plaintifF,  and  being  then  unable  so  to  do,  or  to  supply 
the  plaintiff  with  fifty  St.  John  del  Rey  shares,  it  was 
thereupon,  afterwards,  to  wit,  on  the  26th  of  November, 
1849,  agreed  by  and  between  the  plaintiff  and  the  de- 
fendants, that  the  terms  of  the  said  deposit  and  loan 
should  be  altered,  and  that,  in  lieu  and  in  stead  thereof, 
the  plaintiff  should  purchase  divers,  to  wit,  forty  other 
St.  John  del  Rey  shares  out  of  the  500/.  deposited  with 
the  plaintiff,  and  that  the  defendants  should  deliver  to  the 
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1854,  plaintiff  ten  iiirther  St  John  del  Bey  shares  within  sis 
Q^^jjj,  months  from  the  said  26th  of  November,  4849,  together 
_  «»•  with  a  certain  commission  in  that  behalf,  to  wit,  at  the 

ROUTH. 

rate  of  Is.  Sd.  per  share  per  month,  for  the  balance  of 
the  said  500/.,  and  that  the  plaintiff  should  reoeive  the 
benefit  oflhe  dividends  on  the  said  ten  shajres,  and  that 
the  said  last-mentioned  agreement,  and  the  s^  twam 
thereof,  should  be  in  lieu,  stead,  and  substitutiotl  of  the 
said  previous  terms  :  That,  although  the  plaintiff  bad 
always  performed  and  fulfilled  the  said  last^mentiooed 
agreement  on  his  part,  and  did  afterwards,  in  piirsuaaiice 
thereof,  to  wit,  on  the  27th  November,  1849,  pufchiise, 
at  a  reasonable  and  proper  price  in  that  behalf,;  tq  witi 
at  the  market  price  of  the  day,  divers,  to  wit,  forty  St. 
John  del  Rey  shares  out  of  the  said  sum  of  500/^  aiud 
then  paid  for  the  same  thereout,  and  after  paying. for  the 
same  the  balance  or  sum  of  money,  remdue  of  the  sMiA 
sum  of  500/.,  was  a  certain  small  sum  of  monoy,  to  witi 
9L  79*  6d. ;  and  although  within  and  during,  imd.  until 
and  at  the  expiration  of,  the  said  period  of  six  Itaontba, 
the  plaintiff  was  always  ready  and  willing  to  have  re-^ 
ceived  from  the  defendants  the  said  tan  farther  St.  Jobu 
del  Rey  shares,  together  with  the  said  last^mentioned 
commission,  and  to  have  paid  tho  said  balance  or  tre- 
sidue  of  the  said  sum  of  500/.  to  the  defendants,— ^where- 
of they  had  due  notice :  and  although  the  plaintiff,  at 
the  expiration  of  the  said  period  of  six  months,  and  be* 
fore  the  commencement  of  this  suit,  to  wit,  on  the  81st 
of  May,  1850,  requested  the  defendants  to  deliver  tcy  him 
the  said  ten  further  St.  John  del  Bey  shares,  and  to  paf  • 
the  said  commission  lastly  mentioned  :  Yet  the  defend-^ 
ants  had  hitherto  wholly  neglected  and  refused  to  d^ 
liver  the  said  ten  shares  to  the  plaintiff,  and  to  pay  the 
said  commission,  and  the  same  were  altogether  whoUy 
undelivered  and  impaid  to  the  plaintiff;  whereby  the 
plaintiff  lost  the  use  and  benefit  of  the  said  sharoSf  and 
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the  commission  amounting  to  20/.,  and  the  dividends  1854. 
which  would  have  been  payable  and  paid  to  him  in  owv^ 
respect  thereof,  &c.  o  ** 

Plea, — that,  by  an  order  and  adjudication  made  by 
the  court  for  relief  of  insolvent  debtors  in  England,  the 
defendant  was  duly  discharged  according  to  the  statute 
made  and  passed  in  the  se^on  of  paHiament  held  in  the 
first  and  second  years  of  the  reign  of  our  lady  the  Queen, 
for,  amongst  other  things,  the  relief  of  insolvent  debtors 
in  England,  of  and  from  the  said  causes  of  action. 

Replication^  traversing  the  plea.     Issue  thereon. 

At  the  trial,  at  the  sittings  after  last  Trinity  Term,  in 
London,  a  verdict  was  taken  for  the  plaintiff  by  consent, 
subject  to  the  opinion  of  the  court  upon  the  following 
case  .^ — 

The  plaintiff,  being  possessed  of  fifty  shares  in  the  St. 
John  dd  Bey  Mining  Company,  on  the  5th  of  July, 
1849,  agreed  to  lend,  and  lent,  the  same  to  the  defend- 
ants, upon  their  undertaking  to  return  them  to  him,  thb 
plaintiff,  on  or  before  the  11th  of  September  in  the  same 
year.  The  defendant  Routh  at  the  same  time  deposited 
with  the  pltdntiff  the  sum  of  500/.  as  a  security  for  the 
return  of  the  said  shares. 

The  defendants  not  having  returned  the  said  shares  on 
or  before  the  said  11th  of  September,  1849,  the  follow- 
ing written  undertaking  was  on  the  11th  of  September, 
1849,  given  by  the  defendants  to  the  plaintiff: — 

^^  St.  John  del  Key  Mining  Company. 
'  ''  We  the  undersigned  agree  to  return  to  Mr.  David 
Owen  fifty  St.  John  del  Rey  shares  on  the  81st  of 
October  next,  on  the  said  Mr.  David  Owen  returning 
to  us  500/.,  which  we  have  deposited  with  him  for  tbe 
loan  of  the  said  fifty  shares.  '  We  also  agree  to  give 
one  sixteenth  commission  per  share  for  the  loan  of  the 
said  fifty  shares.  '*  W.  Routh 

*'  Sept.  11,  1849.  ''  R.  H.  M.  Ogle." 


Boinra* 
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1 864.  The  defendants  not  having  retnmed  the  saiid  shttM  Ic 

Owjnr  ^^  plaintiff^  and  they  having  risen  in-  value  ilbove'  thf 
said  sum  of  500/.^  the  defendants^  on  the  26di  of  Deeeai^ 
ber^  1849,  gave  to  the  plaintiff  an  authority  and  nnder- 
taking  of  which  the  fidlowing  is  a  copy : —  .  ' 

''D.  Owen,  Esq.-  26,  Old  Broad  Street. 
''  We  the  nndersigned  authorise  yon  to  pmehaee  fsrlj 
St.  John  del  Bey  shares  ont  of  the  500/.  deposited  will 
yon ;  and  we  engage  to  deliver  yon  ten  shares  fterthei 
within  six  months  from  this  date^  together  with  ink 
sixteenth  per  month  commission,  for  tlie  balanee  of  the 
500/.  Yon  to  receive  the  benefit  of  the  dividends  ofit  Um 
said  ten  shares.  "W.  Bouth 

'*  London,  26  Nov.  1849.  ''  R.  H.  M.  Ogle.'' 

The  plaintiff,  in  pursuance  of  the  said  authority,  on 
the  27th  of  November,  1849,  bought  ont  of  the  said 
500/.  forty  St.  John  del  Bey  Mining  Shares  at  11|  pei 
share,  that  being  then  the  market  price  of  the  Mad 
shares, — adding  to  which  the  sum  of  one  sixteenth  pei 
month  commission,  the  account  between  the  pbintifl 
and  the  defendants  was  as  follows : — 

"  1840.    July.  £     #.  d. 

"  Deposited  as  Beouriiy  for  fifty  St.  John  del  Bey 
shares  ......  500    0    0 

"  Deduct,— 

"  Nov.  27.  40  St.  John  del  Rey  shares 
bought  at  11{  per  share   .  .  .  475    0    0 

"  Fire  months'  commission  on  fijPtjr  St. 
John  del  Bej  shares,  at  one.  sixteen^  per 
share  per  month    .  .  .  .    15  12    6  490  12    6 

"  Balance  remaining  .£976 

The  remaining  ten  shares  were  not  returned  by  the 
defendants  to  the  plaintiff;  and,  on  the  17tb  of  Jatmarf, 
1852,  an  action  was  commenced  by  the  plaintiff  agaiasl 
the  defendants.  The  said  action  was  not  then  pn^ 
ceeded  with,  in  consequence  of  the  absence  of  Hne  defehd- 
ant  Bouth  from  England :  but,  on  the  14th  of  June, 
1852,  an  appearance  was  entered  by  Messrs  B.  &  D.,  as 
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attorneys  for  the  defendant  Bouth ;  and^  on  the  13th  of  1864. 
N'€>vember  in  the  same  year  judgment  by  defekult  was  owxs 
aigaed  agamst  the  defendant  Ogle.  ^* 

On  the  16th  of  July^  1852^  the  said  ten  shares  having 
further  risen  in  prioe,  and  dividends  having  been  paid  on 
tliem  since  1849>  a  statement^  of  which  the  following  is 
A.  eopy^  was  delivered  by  the  attorney  of  the  plaintiff  to 
thkie  defendant  Ogle,  and  to  Bandolph  Bouth^  who  was 
tlkC  hcother  of  the  defendant  William  Bonth^  but  who 
had  no  authority  to  settle  the  action.  No  settlement 
of 9  or  agreonent  f<Nr  the  payment,  or  assent  to  the 
coTrectnesB.of  the  said  statement  was  made  by  Ogle  or 
Randolph  Bouth : — 

"  Owen  T.  Bouik  and  Offle, 

"1852.    July.  £      9.  d. 

*'  Yahie  often  St  John  del  Bey  Mining  shares,  at 
*B/.  pep  share 280    0    0 

*'  DMdend  on  ten  St.  John  del  Bey  Mine  shares, 
P«id  I>eeend)er,  1840  .... 

*'  Do.  paid  Jnne,  1650   .... 

**Do.  paid  December,  1850 

•'Do.  paid  Jtme,  1861    .... 

•*Do.  paid  December,  1861 

•'Do.  paid  June,  1862     .... 

"  Two  yean  and  eight  months'  commission  on  ditto, 
*t  one-tixteenth  per  share  per  month,  to  Slst  July, 
1^62,  as  per  agreement  .... 

£392  10    0 
•'Deduct 

"Balance  of  600/.  deposited  as  security  for  fifty 
•^ares  lent,  as  per  account  rendered   .  .976 

£383    2    r> 

On  the  4th  of  August^  1852,  the  defendant  Routh 

■^tiag  returned  to  England,  and  being  a  prisoner  for 

4^  upon  an  arrest  made  on  the  20th  of  July,  1852, 

PetHkmed  the  insolvent  debtors  court  for  his  discharge 

^u»dcrthel  &  2  Vict.  c.  1 10. 

The  following  is  an  extract  fix)m  his  schedule  filed  in 
tb  insolyent  debtors  court  on  the  4th  of  August, 
1852:^ 
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No. 


N  me»  and  de 
scriptiona  of  cre- 
ditors and  ol  aim- 
ante,  and  their 
present  or  la^t  re- 
mdences. 


D.  C. 
1 


David  Oweiiy  £  #.  d. 
clerk  at  Messrs. 
Call  &  Co.,  bank- 
ers, No.  25,  Bond 
Street!,  Middle- 
sex, a  detaining 
creditor. 

His  attorney, 
Mr.  Rye,  No.  16, 
Golden    Square, 
Middlesex. 
The  said  David  383 
Owen. 


Amount. 


When 
contracted. 


Admitted 

or 
disputed. 


Nature  and  oonsidawtioii  of  tlM\ 
debt.  And  securities,  if  any;  also.  If 
the  debt  is  disputed,  the  reason 
thereof. 


65    2  10 


and 
2 


1849. 


1849. 


Admitted. 


Admitted. 


£50  for  money  lent,  12. 13«.  4i2. 
for  interest,  and  182.  9*.  6d.  for 
costs  in  an  action  oommenoed  by 
this  creditor  against  me,  wherein 
he  proceeded  to  outlawry,  and  ar- 
rested me  on  a  capias  ntlagatum 
This  creditor  holds  my  cheque 
for  502.,  on  Messrs.  Barday,  Bea- 
van  &  Co.,  dated  about  August, 
1849. 

About  May,  1849,  I  borrowed 
of  this  creditor  60  shares  of  the 
St.  John  del  Rey  Mining  Com- 
pany, to  be  rotumed  or  made 
good  within  three  months,  and 
deposited  with  him  5002.  in  mo- 
ney ;  and  R.  M.  O.  Ogle,  of  Cam- 
berwell  New  Road,  derk  to  the 
said  Mining  company,  mgned  the 
agreement,  and  became  my  surety 
to  this  creditor.  The  shares  were 
not  returned,  and  this  creditor 
laid  out  4902.  12#.  6d,,  part  of 
the  5002.,  in  purchase  of  40  sharesi, 
and  now  claims  3832.  29.  6(2.  ba- 
lance, as  the  value  of  the  remain 
iiig  ten  shares,  and  dividends 
thereof,  and  commission  to  July, 
1852,  as  per  following  state- 
ment :— 
1852.     July.  £      *.  rf. 

10  shares,  at  282.  .  280  0  O 
Dividend,  Dec.  1849  12  10  0 
June,  1850  15  0  O 
Dec.  1850  15  0  O 
June,  1851  15  0  O 
Dec.  1851  15  0  O 
June,  1852  20  0  0 
Two  years  and  eight 
months'  commission 
on  ditto,  at  l-16th 
per  share  per  month, 
to  31st  July,  1852   . 


ff 


»» 


» 


f» 


» 


20    0    0 


Deduct  balance  of 
the  5002.  deposited 
as  security  for  fifty 
shares  lent 


392  10    0 


9    7    6 


Balance  due  July, 
1852  £388 


2    6 


ROITTII. 
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The  defendant  Routh  was  discharged  under  the  in-  1854. 
solvent  debtors  act,  1  &  2  Vict.  c.  110,  on  the  17th  of  '^;^ 
September,  1852 ;  and  the  following  is  a  copy  of  the  ^  ^ 
^judication : — 

'^  Pursuant  to  the  act  for  the  relief  of  insolvent  debtors 
*^  England,  &c. 

"On  the  17th  day  of  September,  1852. 
''In  the  matter  of  William  Routh,  a  prisoner  in  the 
Queen's  prison. 

**  Upon  hearing  the  matters  of  the  schedule  of  the 
^^d  prisoner,  and  upon  examination  made  into  the  same, 
*Xid  upon  the  said  prisoner's  swearing  to  the  truth  of 
^«e  same,  and  executing  a  warrant  of  attorney  in  pur- 
^Uanoe  of  the  said  act.  It  is  adjudged  and  ordered  that 
*w  said  prisoner  shall  be  discharged  from  custody  and 
^^titled  to  the  benefit  of  the  said  act  forthwith  as  to  the 
^^veral  debts  and  sums  of  money  due  or  claimed  to  be 
due  on  the  8rd  day  of  August,  1852,  being  the  time  of 
**iaking  the  order  vesting  the  estate  and  effects  of  the 
^*id  prisoner,  pursuant  to  the  statute  in  that  behalf, 
fi^om  the  said  prisoner  to  the  several  persons  named  in 
^ke  said  schedule  as  creditors,  or  claiming  to  be  cre- 
ditors, for  the  same  respectively,  or  for  which  such  per- 
®^na  gave  credit  to  the  said  prisoner  before  the  said 
''line  of  making  such  vesting  order,  and  which  were  not 
*  wn  payable,  and  as  to  the  claims  of  all  other  persons 
**<>t  now  known  to  the  said  prisoner,  who  may  be  in- 
^oj'sees  or  holders  of  any  negotiable  security  set  forth 
^^  the  said  schedule  so  sworn  to  as  aforesaid.'^ 

On  the  2nd  of  November,  1852,  the  plaintiff  declared 
*^  the  said  action.  The  defendant  Routh  pleaded  his 
^*»charge  under  the  insolvent  act.  The  defendant 
^^8le  suffered  judgment  by  default.  The  pleadings  were 
^^  be  taken  as  part  of  the  case. 

Xf  the  court  is  of  opinion  that  the  defendant  Routh 
discharged  by  the   adjudication   of  the   insolvent 
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debtors  courts  from  the  cause  of  action  disclosed  in  the 
declaration^  the  verdict  is  to  be  entered  for  the  defendant 
Bouth.  If  the  court  is  of  opinion  that  he  was  not  so 
discharged^  the  verdict  is  to  be  entered  for  the  plaintiff 
for  such  sum  as  to  the  court  shall  seem  fit. 

The  damages  recovered  against  the  defendant  Ogle 
are  to  be  entered  for  such  sum  as  to  the  court  shall 
seem  fit. 

The  market  value  of  the  said  shares  at  the  time  of  the 
under-mentioned  dates^  was  as  follows  : — 

On  the  26th  of  July,  1850,  when  by  the  defendants' 
undertaking,  dated  the  26th  of  November,  1849,  the 
shares  were  to  be  returned,  15/.  per  share,^-on  the  16th 
of  July,  1852,  when  the  said  statement  was  delivered^ 
28/.  per  share, — on  the  22nd  of  June,  1853,  the  day  of 
the  trial,  32/.  per  share, — excluding  the  dividends  of  20/. 
and  20/.,  payable  in  December,  1852,  and  June,  1853. 

The  previous  dividends,  amounting  in  all  to  112/.  \0s., 
and  also  the  charge  of  l-16th  commission  to  the  31st 
of  July,  1852,  inclusive,  are  correctly  given  in  the  state- 
ment before  referred  to.  The  subsequent  commission, 
to  the  day  of  trial,  amounts  to  6/.  178,  6d, 


1.  Routh'a 
discharge  no 
answer  to  the 
action. 


Byles,  Seijt.  (with  whom  was  C.  Pollock),  for  the 
plaintiflF.  Two  questions  present  themselves  in  this  case, 
— first,  whether  the  discharge  of  the  defendant  Bouth 
under  his  petition  to  the  insolvent  court  is  an  answer  to 
the  plaintiff's  claim  for  unliquidated  damages  for  not 
re-delivering  the  ten  shares, — secondly,  to  what  dam« 
ages  the  plaintifi*  is  entitled  for  the  breach  of  contract. 

1.  It  is  submitted  that  the  plaintifi^'s  claim  is  not 
afiected  by  the  discharge  of  Bouth  under  the  insolvent 
act.  By  the  75th  section  of  the  1  &  2  Vict.  c.  110,  the 
adjudication  is  to  operate  as  a  discharge  of  the  insolvent 
as  to  the  several  "  debts  and  sums  of  money"  due  or 
claimed  to  be  due  at  the  time  of  making  the  vesting 
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order  from  the  insolvent  to  the  several  persons  named  in  1854. 
his  schedule  as  creditors^  or  claiming  to  be  creditors  for  owen 
the  same,  or  for  which  such  persons  shall  have  given 
credit  to  the  insolvent  before  the  time  of  making  such 
vesting  order  as  aforesaid,  and  which  were  not  then  pay- 
able, and  as  to  the  claims  of  all  other  persons,  not  known 
to  the  insolvent  at  the  time  of  such  adjudication,  who 
may  be  indorsees  or  holders  of  any  negotiable  security 
set  forth  in  his  schedule.  It  differs  from  the  certificate 
of  conformity  under  the  bankrupt  act,  which  operates 
to  discharge  the  bankrupt  ''from  all  debts  due  by  him 
when  he  became  bankrupt,  and  firom  all  claims  and  de^ 
mands  made  proveable  under  the  bankruptcy  :  12  &  13 
Vict.  c.  106,  s.  200.  Green  v.  Bicknell,  8  Ad.  &  E. 
701,  3  N.  &  P.  634,  is  precisely  in  point :  In  a  special 
case,  it  was  stated,  that,  by  contract  between  B.  &  O., 
G.  had  agreed  to  sell  to  B.  all  the  oil  which  should 
arrive  by  a  certain  ship,  which  B.  was  to  receive  within 
fourteen  days  after  the  landing  of  the  cargo,  and  pay 
for,  at  the  expiration  of  that  time,  by  biUs  or  money,  at 
a  specified  price  per  tun,  with  customary  allowances; 
that  the  ship  arrived,  and  the  cargo  was  landed,  and  G. 
tendered  the  oil  to  B.  at  the  end  of  the  fourteen  days  : 
that  the  quantity  of  oil,  after  allowances,  &c.,  was  a 
certain  number  of  tuns  stated  in  the  case ;  that,  at  the 
time  of  the  tender,  the  market  price  of  oil  was  lower 
than  the  contract  price,  by  an  amount  stated ;  that  B., 
on  the  tender  being  made,  refused  to  accept ;  and  that 
the  difference  of  price  was  within  the  knowledge  of  the 
parties  :  and  it  was  held,  that,  B.  ha\dng  become  bank- 
rupt after  the  refusal,  G.  could  not  prove  for  this  breach 
of  contract  under  the  commission :  for  that,  although 
G.'s  claim  would  be  measured  by  the  difference  between 
the  contract  and  market  prices  at  the  time  when  B. 
should  have  fulfilled  his  contract,  yet  the  case  did  not 
shew  that  the  data  on  which  the  calculation  must  pro- 
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cecd  were  so  settled  as  to  admit  of  no  dispute^  and 
render  the  Intervention  of  a  jury  unnecessary,  and,  c»n- 
sequently,  the  claim  of  G.  was  not  for  a  debt,  bat  for 
damages.  \_Maule,  J.  I  do  not  think  the  reason  given 
there  is  a  very  good  one :  the  true  objection  there  was 
that  the  claim  was  not  of  a  liquidated  pecuniary  cha- 
racter.] In  Woolley  v.  Smith,  ante,  Vol.  Ill,  p.  610,  a 
claim  for  damages  for  not  providing  a  cai^o  of  goano 
pursuant  to  a  charterparty,  was  held  not  to  be  ''  a  debt 
or  demand*^  proveable  under  a  fiat.  Ea?  parte  Broad^ 
hurst,  In  re  Broadhurst,  2  De  G.,  M'N.,  &  G.  953,  is 
also  an  authority  to  shew  that  this  is  not  a  debt  or 
demand  that  would  have  been  proveable  under  the  bank- 
rupt act.  The  dividends,  as  accessory,  would  follow  the 
principal.     All  sounds  in  damages. 

2.  The  plaintiflF  claims  to  be  entitled  to  recover 
damages  according  to  the  market  value  of  the  shares  at 
the  time  of  the  trial.  It  may  be  conceded  that  the 
general  rule  is,  that,  in  an  action  for  non-delivery  of 
goods,  or  stock  or  shares,  pursuant  to  a  contract,  the 
measure  of  damages  is,  the  diflFerence  between  the  con- 
tract price  and  the  market-price  at  the  time  of  the 
breacih  :  Gainsford  v.  Carroll,  2  B.  &  C.  624, 4  D.  &  B. 
161 .  But,  in  aU  that  class  of  cases,  the  plaintiff  had  the 
means  of  going  into  the  market  and  obtaining  other  goods. 
Here,  however,  the  plaintiff  is  entitled  to  such  damages 
as  will  place  him  in  statu  quo,  without  compelling  him 
to  lay  out  a  sum  of  money  which  possibly  he  does  not 
possess.  In  Shepherd  v.  Johnson,  2  East,  211,  M'Arthtar 
V.  Lord  Seaforth,  2  Taunt.  257,  Downes  v.  Back,  1  Stark. 
N.  P.  C.  318,  and  Harrison  v.  Harrison,  1  C.  &  P.  412, 
it  was  held,  that,  in  an  action  for  breach  of  a  contract 
to  replace  stock  lent,  the  measure  of  damages  is^  the 
price  at  the  day  when  it  ought  to  have  been  replaced,  or 
the  price  at  the  day  of  the  trial,  at  the  option  of  the 
plaintiff.     Grose,  J.,  in  the  former  case,  said:    "The 
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true  measure  of  damages  in  all  these  cases^  is^  that  which  1854. 
will  completely  indemnify  the  plaintiff  for  the  breach  of  owev 
the  engagement.     If  the  defendant  neglect  to  replace  »• 

the  stock  at  the  day  appointed^  and  the  stock  afterwards 
rise  in  value,  the  plaintiff  can  only  be  indemnified  by 
giving  him  the  price  of  it  at  the  time  of  the  trial.  And 
it  is  no  answer  to  say  that  the  defendant  may  be  pre- 
judiced by  the  plaintiff's  delaying  to  bring  his  action ; 
for,  it  is  his  own  fault  that  he  does  not  perform  his  en- 
gagement at  the  time ;  or  he  may  replace  it  at  any  time 
afterwards,  so  as  to  avail  himself  of  a  rising  market." 
And,  in  Shaw  v.  Holland,  15  M.  &  W.  136,  which  was* 
an  action  for  the  non-delivery  of  shares  on  a  given  day, 
Parke,  B.,  says :  "  With  respect  to  the  amount  of 
damages,  I  was  at  first  disposed  to  think  that  this  was 
like  the  case  of  an  action  for  not  replacing  stock,  in 
which  the  measure  of  damages  is,  the  difference  of  price 
on  the  day  on  which  it  ought  to  have  been  replaced,  and 
on  the  day  of  the  trial :  but,  upon  consideration,  I  think 
it  more  resembles  the  case  of  an  action  for  the  non-de- 
livery of  goods.  In  the  case  of  Gainsford  v.  Carroll, 
which  was  an  action  for  not  delivering  goods  on  a  given 
day,  the  court  held  that  it  was  not  like  the  case  of  a  loan 
of  stock,  where  the  borrower  holds  in  his  hands  the 
money  of  the  lender,  and  thereby  prevents  him  from 
using  it  altogether;  for,  that  the  plaintiff,  having  his 
money  in  his  possession,  might  purchase  the  like  goods 
the  very  day  after  the  contract  was  broken ;  and  there- 
fore that  the  true  measure  of  damages  was,  the  difference 
between  the  price  agreed  upon  and  the  market-price  of 
the  goods  at  the  time  the  contract  was  broken.  Here, 
the  plaintiff  had  his  money  in  his  own  possession,  and 
might  have  gone  into  the  market  and  bought  other 
shares  as  soon  as  the  contract  was  broken."  And  see 
Sedgwick  on  Damages,  2nd  edit.,  p.  260  et.  seq.  [Cress- 
well,  J.  If  the  rule  were  otherwise,  we  should  be  giving 
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2.  Measure  of 
damages. 


1.  Defendant 
diifcliargcd. 


IN    THE    COMMON    PLEAS, 

the  defaulter  a  premium  in  a  rising  market.]  The 
question,  it  is  submitted,  is  settled  by  the  authorities 
referred  to. 

Lush,  contrk.  All  the  authorities,  it  must  be  con- 
ceded, are  in  favour  of  the  plaintiff's  view  as  to  the  last 
point.  It  would  be  vain  to  attempt  to  induce  the  court 
to  come  to  a  different  conclusion, — assuming  that  the 
measure  is  to  be,  not  the  highest  price  at  any  inter* 
mediate  day,  but  the  price  on  the  day  of  the  trial : 
M'Arthur  v.  L(yrd  SeafoHh,  2  Taunt.  257.  [Jervis, 
C.  J.  We  need  not  decide  that :  you  admit  that  the 
second  point  must  be  determined  against  you.] 

1 .  This  is  a  debt  from  which  the  defendant  Routh  is  dis- 
chai^ed.  This  is  not  like  the  case  of  Beavan  v.  Walker, 
ante,  Vol.  XII,  p.  4?80,  where  there  could  be  no  ascer- 
tained debt  until  judgment  was  signed.  So,  Crreen  v. 
Bicknell  and  Woolley  v.  Smith,  were  mere  claims  for 
unascertained  damages.  What  is  the  contract  here? 
The  plaintiff  lends  to  the  defendants  shares  which  have 
a  known  market  value,  like  stock.  [Maule,  J.  Do  they 
differ  in  that  respect  from  com  or  indigo?]  Perhaps 
not.  The  time  stipulated  for  the  re-delivery  of  the 
shares  had  elapsed  long  before  the  filing  of  the  insol- 
vent's petition  and  schedule.  The  claim  no  longer  rested 
in  damages :  the  plaintiff  might  have  brought  debt  for  it, 
as  he  might  for  foreign  coin.  [Maule,  J.  Debt  lies  for 
fish,— TAe  Earl  of  Falmouth  v.  George,  2  M.  &  P.  457, 
5  Bingh.  286, — or  for  a  gown,  and  the  like :  would  such 
a  claim  be  proveable?]  In  Brikhed  v.  WUson,  Dyer, 
24.  b  ,  it  was  ruled  that  debt  lay  upon  an  obligation  to 
deliver  twenty  quarters  of  malt.  The  insolvent  act  is  not 
confined  to  debts  properly  and  strictly  so  called.  If  this 
had  been  the  case  of  a  contract  for  a  loan  of  stock/ there 
is  a  distinct  authority  to  shew  it  proveable,  in  the  case  of 
Utterson  v.  Vernon,  3  T.  R.  539,  (over-ruled  on  another 
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groimd  in  4  T.  R.  570.)  It  was  there  held,  that,  when  1854. 
a  creditor  has  a  demand  on  his  debtor  which  is  capable  owen 
of  l>einff  ascertained  without  the  intervention  of  a  lury,  ^^ 

®  .  J       J>  ROUTH. 

and  the  debtor  becomes  bankrupt,  it  may  be  proved  as  a 
debt  under  the  commission :  therefore,  if  A.  lend  B.  so 
much  stock,  to  be  replaced  as  stock,  without  naming 
any  particular  day,  and  B.  become  a  bankrupt,  A.  may 
come  in  under  the  commission  for  the  price  of  the  stock 
on  the  day  of  the  bankruptcy.    Upon  the  second  occa- 
sion. Lord  Kenyon  states  the  groimd  upon  which  the 
court  had  arrived  at  a  different  conclusion,  to  be, — 
"  Here,  the  stock  was  to  be  replaced  at  the  request  of 
the  plaintiff  who  lent  the  stock,  and,  no  such  requisition 
Slaving  been  made  previous  to  the  bankruptcy,  no  cer- 
tain debt  arose,  but  it  rested  altogether  in  damages,  to 
be  ascertained  by  a  jury."    There  is  a  very  close  analogy 
l^etween  shares  like  these  and  stock  in  the  public  funds  : 
^^h  is  of  fluctuating  value,  and  may  be  turned  into 
^'lEUniey  at  any  time.     [Maule^  J.   Stock  is  treated  as  a 
pecuniary  thing.     In  strictness,  it  is  a  right  to  receive 
'^  annuity.]     This  was,  in  fact,  treated  by  the  parties 
B^ibstantially  as  a  loan  of  money.     In  the  case  of  a  eon- 
^'^act  for  the  sale  of  stock,  in  case  of  default,  the  buyer  is 
^ly  entitled  to  damages  for  the  breach  of  contract: 
"fire,  however,  the  lender  was  entitled  to  the  shares 
^benaaelves.     Debt  might  have  been  brought  for  them. 
'*^e  dividends  would  have  been  recoverable  as  money 
'^  and  received.     It  does  not  appear  that  Routh  re- 
^ived  them :    but  it  is  so  assumed  in  the  account. 
\j^ert)is^  C.  J.   The  facts  do  not  bear  you  out  in  that.] 
•■■^^e  commission  clearly  would  be  recoverable  in  debt. 
l^ervis,  C.  J.   That  wiU  not  be  disputed.] 

^yks,  Serjt.,  was  not  called  upon  to  reply, 

'iRVis,  C.  J.     Mr.  Lush  has  very  properly  conceded 
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that  he  is  bound  by  the  authorities  upon  the  question  as 
to  the  proper  measure  of  damages  in  this  case, — which 
are  to  be  estimated  at  the  market  price  of  the  shares  at 
the  time  of  the  trial.  As  to  the  other  point,  Uiterson 
v.  Venwn  is  distinguishable :  the  stock  there  was  treated 
as  money :  this  was  a  claim  for  damages  at  the  time  of 
the  bankruptcy^  and  nothing  more.  I  think  the  plaintiff 
is  entitled  to  judgment. 

The  rest  of  the  court  concurring^ 

Judgment  for  the  plaintiff. 


Greenaway  and  Others  v.  Habt  and  Others. 

±  HIS  was  an  action  of  ejectment  to  recover  possession 
of  premises  at  Hackney,  in  the  county  of  Middlesex. 

The  plaintiffs  claimed  as  assignees  of  the  reversion 
expectant  on  the  determination  of  a  lease  made  in  1788, 
upon  a  forfeiture  by  reason  of  the  breach  of  a  covenant 
to  repair.     The  lease  was  as  follows  :  — 

'^  This  indenture  tripartite,  made  the  14th  day  of  May, 
in  the  twentj'^-eighth  year  of  the  reign  of  George  8,  &c, 
1788,  between  Thomas  Triquet,  of  &c.,  of  the  first  part, 
Thomas  Fasson,  of  &c.,  of  the  second  part,  Jeremiah 
Clegg  the  elder,  of  &c.,  of  the  third  part :  Whereas,  by 
certain  ai*ticlcs  of  agreement  tripartite,  bearing  date  the 
foe  settles  lands  28th  of  March,  1787,  made  between  Mary  Elizabeth 
on  A.  for  life,      Cookc,  of  &c.,  spiustcr,  of  thc  first  part,  the  said  Tho- 

with  remain-  '  »    r  ^  r     ^ 

ders,  and  ^ivcs 

him  a  leasing  power,  wliich  ho  exercises,  reflerving  rent,  during  ike  term,  to  himself, 

heirs  and  assignsy — those  in  remainder  shall  take  it. 

By  a  di'Oil  to  lead  the  uses  of  a  recovery,  lands  were  limited  to  the  ive  of  such  pen 
ns  A.  should  hy  deed  or  will  ap|x)int,  and,  in  default  of  and  until  i^pointment,  to  the 
o'i  ]).,  in  trust  fur  A.,  his  heirs  and  cutfigns,  reserving  to  A.  a  leasing  power.  A.  (recitiiig 
the  i)ower)  demistnl  for  a  term  to  C,  "  yielding  and  paying  unto  A.,  his  heirs  and  tutiffMMf 
during  the  term"  a  certain  rent,  with  covenants  to  pay  rent,  to  repair,  &c.,  ami  a  proviso 
fi»r  re-entry  hy  A.,  his  heirs  and  assigns,  in  cose  of  hrcach: — Held,  that  tho  covenants 
enured  in  favour  of  thc  assignee  of  thc  reversion. 


Where  one 
seised  in  fee 
settles  lands  on 
himsilf  for  life, 
with  remain- 
ders to  other 
persons,  re- 
serving a  leas- 
ing power, 
which  he  ofter- 
wards  exercises, 
reserving  rent 
to  himself,  his 
heirs  and 
assigns, — 
those  in  re- 
mainder shall 
have  the  rent. 
So,  where 
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mas  Fasson  of  the  second  part,  and  the  said  Jeremiah        1854. 
Clegg  of  the  third  part,  the  said  M.  E.  Cooke  and  Tho-    obeenaway 

mas  Fasson  did  covenant  with  the  said  Jeremiah  Clegg,  v- 

SLast. 
that,  when  Elizabeth  Ann,'' the  wife  of  the  said  Thomas 

Fasson  should  attain  her  age  of  twenty-one  years,  they.  Recital  of 
the  said  M.  E.  Cooke,  and  Thomas  Fasson  and  Elizabeth  $^[^^^7^. 
Ann  his  wife,  would  make  an  effectual  demise  or  lease 
unto  the  said  Jeremiah  Clegg  of  the  piece  or  parcel  of 
ground,  messuages  or  tenements  and  hereditaments 
hereinafter  described,  and  intended  to  be  demised,  with 
the  appurtenances,  to  hold  unto  the  said  Jeremiah 
Clegg,  his  executors,  administrators,  and  assigns,  from 
the  25th  of  December  then  last  past,  for  the  term  of 
sixty-eight  years  and  one  half  of  a  year,  at  the  clear 
yearly  rent  of  51/.,  payable  half-yearly,  on  the  days 
therein  and  hereinafter  mentioned ;  in  which  demise  .it 
should  be  made  lawful  for  him  and  them  to  build  upon 
the  vacant  ground,  and,  afler  having  covered  the  same 
with  buildings  reserving  suitable  conveniences,  to  pull 
down  the  old  buildings  upon  the  other  part  of  the  said 
premises,  and  to  convert  the  materials  thereof  to  his  and 
their  own  use,  and  to  erect  upon  the  site  thereof  such 
and  so  many  buildings  as  he  or  they  might  think  pro- 
per ;  and  it  was  agreed,  that,  in  such  demise  should  be 
contained  the  usual  clauses  and  covenants  in  leases  of 
the  like  nature,  and  a  covenant  on  the  part  of  Jeremiah 
Clegg  to  lay  out  the  sum  of  1500/.  at  the  least  in  build- 
ing substantial  new  brick  dwelling-houses,  with  suitable 
conveniences  and  outbuildings,  upon  the  said  premises, 
or  some  part  thereof,  before  the  24th  day  of  Jime,  1795  : 
And  whereas  the  said  Elizabeth  Ann  Fasson  attained 
her  age  of  twenty-one  years  on  the  21st  day  of  Novem- 
ber last ,-  and  the  said  Mary  Elizabeth  Cooke  intermar- 
ried with  the  said  Thomas  Triquet :  And  whereas,  by  Leaao  and  re- 
indenture^s  of  lease  and  release  bearing  date  the  23rd  and 
24th  days  of  January,  1788,— the  release  being  of  five 
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Limitation  of 
a  moiety  to 
the  use  of  ap- 
pointees, by 
deed  or  will  of 
Thomas  Tri. 
qnct;  remain- 
der to  the  use 
of  John  Fos- 
8on,  in  trust  for 
Thomas  Tri- 
quct  iu  fee. 


As  to  second 
moiety,  like 
uses  for  Tho- 
mas Fasson. 


Testatam. 


parts,  and  made  between  the  said  Thomas  Triqnet  and 
Mary  Elizabeth  his  wife  of  the  first  part,  the  said  Tho- 
mas Fasson  and  Elizabeth  Ann  his  wife  of  the  second 
part,  Benjamin  Godfrey  of  the  third  part,  Thomas  Dorey 
of  the  fourth  part,  and  John  Fasson  of  the  fifth  part ; 
and  by  a  common  recovery  suffered  pursuant  to  the  said 
release,  in  the  court  of  Common  Pleas  at  Westminster, 
as  of  Hilary  Term  last,  wherein  the  said  Thomas  Dorey 
was  demandant,  the  said  Benjamin  Godfrey  tenant,  and 
the  said  Thomas  Triquet  and  Mary  Elizabeth  his  wife, 
and  Thomas  Fasson  and  Elizabeth  Ann  his  wife,  were 
vouchees,  the  said  hereditaments  and  premises  were 
limited  and  assured  to  the  uses  hereinafter  mentioned, 
that  is  to  say,  as  to  one  undivided  moiety  or  half  part 
thereof,  to  the  use  of  such  person  and  persons,  and  for 
such  estate  and  estates,  as  the  said  Thomas  Triquet,  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing, 
to  be  scaled  and  delivered  by  him  in  the  presence  of,  and 
to  be  attested  by,  two  or  more  credible  witnesses,  or  by 
such  last  will  and  testament  as  is  therein  mentioned, 
should  direct,  limit,  or  appoint,  and,  in  default  of  and 
until  such  direction,  limitation,  or  appointment,  to 
the  use  of  the  said  John  Fasson,  his  heirs  and  assigns, 
in  trust  for  the  said  Thomas  Triquet,  his  heirs  and 
assigns;  and,  as  to  the  other  undivided  moiety  or 
half  part  of  the  said  premises,  to  the  use  of  such  person 
and  persons,  and  for  such  estate  and  estates,  as  the  said 
Tliomas  Fasson,  by  any  deed  or  deeds,  instniment  or 
instruments  in  writing,  to  be  sealed  and  delivered  by 
him  in  the  presence  of,  and  to  be  attested  by,  two  or 
more  credible  witnesses,  or  by  such  last  will  and  testa- 
ment as  is  therein  mentioned,  should  direct,  limit,  or 
appoint,  and,  in  default  of  and  until  such  direction,  limita- 
tion, or  appointment,  to  the  use  of  the  said  John  Fasson, 
his  heirs  and  assigns,  in  trust  for  the  said  Thomas  Fas- 
son, his  heirs  and  assigns:  Now  this  indenture  witnesseth. 
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that,  in  pursuance  of  the  said  recited  articles,  aud  in        1854. 
consideration  of  the  yearly  rents,  covenants,  and  agree-    gkbbnawat" 

ment  hereinafter  reserved  and  contained  by  and  on  the        „^' 

^  Habt. 

part  and  behalf  of  the  said  Jeremiah  Clegg,  his  executors, 
administrators,  and  assigns,  to  be  paid  and  performed, 
the  said  Thomas  Triquet  and  Thomas  Fasson,  in  pursu- 
ance and  by  force  and  virtue  of  the  said  several  recited 
powers  or  authorities  to  them  respectively  reserved  and 
given  in  and  by  the  said  indenture  of  five  parts,  and  of 
all  and  every  power  and  powers,  authority  and  authorities, 
them  or  either  of  them  enabling  in  this  behalf,  have,  and 
each  of  them  hath,  directed,  limited,  appointed,  and 
granted  and  demised,  and  by  these  presents  do,  and  each 
of  them  doth,  direct,  limit,  appoint,  and  grant  and 
demise,  unto  and  to  the  use  of  the  said  Jeremiah  Clegg, 
his  executors,  administrators,  and  assigns.  All  that  piece  Parcels. 
or  parcel  of  ground,  &c.  &c.,  and  all  those  eight  mes- 
suages or  tenements,  &c.,  together  with  all  ways,  &c.,  to 
the  said  piece  or  parcel  of  ground,  messuages  or  tene- 
ments and  premises  belonging  or  appertaining,  or  to  or 
with  the  same  commonly  or  usually  demised,  used,  held, 
enjoyed,  or  occupied,  or  accepted,  reputed,  deemed, 
taken,  or  known  as  part,  parcel,  or  member  thereof, 
together  with  full  and  free  liberty,  power,  and  authority 
to  and  for  the  said  Jeremiah  Clegg,  his  executors,  ad- 
ministrators, and  assigns,  and  his  and  their  agents, 
servants,  and  workmen,  to  erect  and  build  upon  the 
vacant  ground  hereby  demised,  such  and  so  many  build- 
ings as  he  or  they  shall  think  fit,  and,  after  having 
covered  the  same  with  buildings,  reserving  suitable  con- 
veniencies,  to  pull  down  the  old  buildings  upon  the  other 
part  of  the  said  hereby  demised  premises,  and  to  convert 
the  materials  thereof  to  the  use  of  him  the  said  Jeremiah 
Clegg,  his  executors,  administrators,  and  assigns,  and  to 
erect  upon  the  site  thereof  such  and  so  many  buildings 
as  he  or  they  may  think  proper :     To  have  and  to  hold  Habendum. 
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1854.  the  said  piece  or  parcel  of  ground^  messuages  or  tene- 
ments^ and  all  and  singular  other  the  premises  hereinbe- 
fore appointed  and  demised^  or  expressed  or  intended  ao 
to  be^  with  the  appurtenances  thereto  belongings  unto 
and  to  the  use  of  the  said  Jeremiah  Clegg^  his  execu- 
tors^  administrators^  and  assigns^  from  the  25th  day  oi 
December  which  was  in  the  year  1786,  for  and  during 
and  imto  the  full  end  and  term  of  sixty-eight  years  and 
half  a  year  from  thence  next  ensuing,  and  fully  to  be 
complete  and  ended  :  Yielding  and  paying  therefore 
yearly  and  every  year  during  the  said  term  of  sixty- 
eight  years  and  a  half,  unto  the  said  ITiomas  Triquei, 
his  heirs  and  assigns,  the  clear  yearly  rent  or  sum  of 
25/.  lOs,  of  lawful  money  of  Great  Britain  (being  a 
moiety  of  the  said  yearly  rent  of  51/.),  and  unto  the  said 
nomas  Fasson,  his  heirs  and  assigns,  the  like  yearly 
rent  or  sum  of  25/.  10^;  of  like  lawful  money  (being  the 
other  moiety  of  the  said  yearly  rent  of  51/.), — the  said 
several  yearly  rents  of  25/.  10s,  and  25/.  10s.  to  be  paid 
pay  ttuTseveral  ^7  cqual  half-yearly  payments,  &c. :  And  the  said 
rents.  Jeremiah  Clegg,  for  himself,  his  heirs,  executors,  and 

administrators,  doth  covenant,  promise,  and  agree,  to 
and  with  the  said  Thomas  Triquet,  his  heirs  and  assigns, 
and  also  to  and  with  the  said  Thomas  Fasson,  his  heirs 
and  assigns,  by  these  presents,  in  manner  following,  that 
is  to  say,  that  he  said  Jeremiah  Clegg,  his  executorsiy 
administrators,  or  assigns,  shall  and  will  yearly  and 
every  year  during  the  said  term  hereby  demised,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  Thomas 
Triquet, .  his  heirs  or  assigns,  the  said  yearly  rent  of 
25/.  10s.  hereinbefore  reserved  to  him  and  them,  and  to 
the  said  Thomas  Fasson,  his  heirs  or  assigns,  the  said 
yearly  rent  of  25/.  10*.  reserved  to  him  and  them,  at 
the  respective  days  and  times  and  in  manner  herein- 
before appointed  for  the  payment  thereof  respectively, 
according  to  the  true  intent  and  meaning  of  these  pre- 
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sents,  without  any  deduction  or  abatement  whatsoever ;        1854. 
and  also  that  the  said  Jeremiah  Clegg,  his  executors,    Greenawat 
administrators^  or  assigns,  shall  and  will  from  time  to  **• 

time,  and  at  all  times  during  the  said  term,  bear,  pay, 
and  discharge  all  taxes,  charges,  assessments,  and  im-  to  pay  taxes, 
positions  whatsoever  imposed  or  to  be  imposed  on  the 
premises  hereby  demised,  or  any  part  thereof,  by  autho- 
rity of  parliament  or  otherwise  howsoever;  and  also  that  to  lay  out  a  cer- 
he  the  said  Jeremiah  Clegg,  his  executors,  administra-  building, 
tors,  or  assigns,  shall  and  will  before  the  said  24th  of 
June,  1795,  lay  out  and  expend,  or  cause  or  procure  to 
be  laid  out  and  expended,  so  much  money  in  erecting, 
finishing,  and  completing  good  and  substantial  new 
brick  messuages  or  dwelling-houses,  with  suitable  out- 
buildings, upon  the  said  piece  of  ground  hereby  demised, 
or  some  part  thereof,  as,  with  the  money  which  he  the 
said  Jeremiah  Clegg  or  his  undertenants  hath  or  have 
already  laid  out  in  buildings  and  preparing  the  founda- 
tions of  buildings  thereon,  in  pursuance  of  the  said 
articles,  will  make  the  sum  of  1500/.  of  lawful  money  of 
Great  Britain  at  the  least ;  and  also  that  he  said  to  repair,  &c. 
Jeremiah  Clegg,  his  executors,  administrators,  or  as- 
signs, shall  and  will,  at  his  or  their  own  proper  costs  and 
charges,  well  and  suflScicntly  uphold,  support,  sustain, 
maintain,  and  keep  all  and  singular  such  new  intended 
messuages  or  dwelling-houses  and  buildings  with  all 
needful  reparations  and  amendments,  and  in  good  and 
tenantable  order  and  repair,  during  the  said  term,  and 
the  same,  being  so  upheld,  supported,  sustained,  main* 
tained,  and  kept,  shall  and  will,  at  the  expiration  or 
other  sooner  determination  of  the  said  term,  peaceably 
and  quietly  surrender  and  yield  up  unto  the  said  Thomas 
Triquet  and  Thomas  Fassoji,  their  respective  heirs  and 
assigns,  in  such  order  and  repair;  and  also  that  it  shall 
and  may  be  lawful  to  and  for  the  said  Thomas  Triquet 
and  Thomas  Fasson,  or  either  of  them,  or  their  respec- 
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1854.        tive  heirs  or  assigns,  and  their,  either  or  any  of  th&r, 
Qbeskawat    servants  or  agents,  with  workmen  or  without,  at  any 
^'  convenient  time  in  the  day  time,  not  exceeding  four 

times  in  the  year,  during  the  said  term,  into  and  upon 
the  said  demised  premises,  or  any  part  thereof,  to  enter, 
then  and  there  to  view,  search,  and  see  the  state  and 
condition,  and  the  defects  and  wants  of  reparation  of 
such  new  intended  messuages  or  dwelling-houses  and 
buildings  as  aforesaid,  and  of  such  defects  and  wants  of 
reparation  as  shall  from  time  to  time  be  found,  to  give 
or  leave  at  the  said  demised  premises  notice  in  writing 
to  or  for  the  said  Jeremiah  Clegg,  his  executors,  ad- 
ministrators, or  assigns,  to  repair  and  amend  the  same 
within  the  space  of  six  calendar  months  from  and  after 
such  notice  so  given  or  left,  within  which  said  space  of 
six  calendar  months  he  the  said  Jeremiah  Clegg  doth 
hereby,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant,  promise,  and  agree  to  and  with 
the  said  Thomas  Triquet,  his  heirs  and  assigns,  and  to 
and  with  the  said  Thomas  Fasson,  his  heirs  and  assigns, 
well  and  su£B[ciently  to  repair  and  amend  the  same  ac- 
Proviso  for  ro-  cordingly  :  Provided  always,  that,  if  the  said  yearly  rents 
entry.  hereby  reserved,  or  either  of  them,  or  any  part  thereof 

respectively,  shall  be  behind  or  unpaid  by  the  space  of 
thirty  days  next  after  either  of  the  days  or  times  herein- 
before mentioned  or  appointed  for  the  payment  thereof 
(being  lawfully  demanded),  or  if  the  said  Jeremiah 
Clegg,  liis  executors,  administrators,  or  assigns,  do  not 
or  shall  not  at  all  times  hereafter  well  and  truly  observe, 
perform,  fulfil,  and  keep  all  and  singular  the  covenants 
and  agreements  herein  contained  which  on  his  and  their 
part  and  behalf  are  and  ought  to  be  observed,  performed, 
fulfilled,  and  kept,  then,  and  in  either  of  such  cases,  it 
shall  be  lawful  to  and  for  the  said  T7iomas  TYiquet  and 
T/iomas  Fasson  respectively,  and  their  respective  heirs 
and  assigns,  into  and  upon  the  said  demised  premises  to 
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re-enter,  and  the  same  to  have  again,  re-possess,  and       1854. 
enjoy  as  in  their  respective  former  estate,  and  the  said  "gbeenaway 
Jeremiah  Clegg,  his  executors,  administrators,  and  as-        ^^ 
signs^  and  all  other  occupiers  of  the  said  premises^  there- 
out to  expel  and  amove,   anything  hereinbefore  con- 
tained to  the  contrary  notwithstanding :     And  the  said  Covenant  for 

quiet  ciijoy- 

Thomas  Triquet,  for  himself,  his  heirs,  executors,  and  ment. 
administrators,  and  for  and  against  his  and  their  acts 
and  deeds,  and  the  acts  and  deeds  of  the  said  Mary 
Elizabeth  his  wife,  and  of  Nahum  Crossley,  her  grand- 
father, deceased,  and  in  respect  of  one  undivided  moiety 
of  the  said  hereby  demised  premises  only,  and  uot  fur- 
ther or  otherwise, — and  the  said  Thomas  Fasson,  for 
himself,  his  heirs,  executors,  and  administrators,  and  for 
and  against  his  and  their  acts  and  deeds,  and  the  acts 
and  deeds  of  the  said  Elizabeth  Ann  his  wife,  and  of  the 
said  Nahum  Crossley,   and   in    respect  of  the  other 
moiety  of  the  said  premises  only,  and  not  further  or 
otherwise, — do  hereby  severally  covenant,  promise,  and 
agree  to  and  with  the  said  Jeremiah  Clegg,  his  executors, 
administrators,  and  assigns,  that  he  and  they,  paying  the 
said  yearly  rents  hereinbefore  reserved,  and  observing 
and  performing  aU  the  covenants  and  agreements  herein- 
before contained,  which  by  him  or  them  are  or  ought  to 
be  observed  and  performed,  according  to  the  true  intent 
and  meaning  of  these  presents,  shall  and  may  peaceably 
and  quietly  hold,  occupy,  and  enjoy  the  said  hereby 
demised  premises,  with  the  appurtenances,  during  the 
said  term  of  sixty-eight  years  and  one  half  a  year,  with- 
out any  let,  suit,  or  molestation  of,  from,  or  by  the  said 
Thomas  Triquet    and  Mary   Elizabeth   his   wife,   and 
Thomas  Fasson  and  Elizabeth  Ann  his  wife,  or  any  of 
them,  or  any  of  their  respective  heirs  or  assigns,  or  any 
person  or  persons  claiming  or  to  claim  by,  from,  through, 
or  imder  or  in  trust  for  them,  or  any  of  them,  or  under 
the  said  Nahum  Crossley,  deceased.     In  witness,  &c.'^ 
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1854.  In  the  year  1805^  Thomas  Fasson  became  bankrupt, 

Oekenaway    ^^^  ^®  ^^^  ^^®  assignees,  in  June  in  that  year,  conveyed 
^'  his  interest  in  the  moiety  to  Thomas  Triquet,  who  thus 

became  entitled  to  the  whole.     The  plaintiffs  were  as- 
signees of  Thomas  Triquet. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit- 
tings at  Westminster  after  last  Michaelmas  Term. 

On  the  part  of  the  defendants,  it  was  insisted,  that, 
inasmuch  as  there  was  no  assignment  of  the  legal  estate 
of  John  Fasson,  Thomas  Triquet  and  Thomas  Fasson, 
the  lessors,  had  only  an  equitable  estate,  and  were  there- 
fore strangers  to  the  title,  and  that  a  right  of  re-entry 
cannot  by  law  be  reserved  to  a  stranger. 

For  the  plaintiffs,  it  was  submitted,  that,  as  the  lease 
in  question  was  made  in  execution  of  the  power  con- 
tained in  the  deed  to  lead  the  uses,  the  lease  was  to  be 
read  as  if  it  were  inserted  before  the  limitations  in  that 
deed,  and  therefore  to  be  considered  as  granted  out  of 
the  legal  estate. 

A  verdict  was  taken  for  the  plaintiffs,  with  leave  re- 
served to  the  defendants  to  move  to  enter  the  verdict  for 
them,  if  the  court  should  think  the  objections  urged  at 
the  trial  well  founded. 

Watson,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  accordingly.  He  referred  to  Doe  d.  Barker  v.  Gold-- 
smith,  2  C.  &  J.  674,  Doe  d.  Barney  v.  Adams,  2  C.  & 
J.  232,  Doe  d.  Barber  v.  Latvrence,  4  Taunt.  23,  and 
Dumpor^s  Case,  4  Co.  Rep.  119.  b. 

Byles,  Serjt.,  Piggott,  and  Hannen,  on  a  subsequent 
day,  shewed  cause.  They  cited  Dumpor^s  Case,  4  Co.  Rep. 
119.  b.,  Whitlocies  Case,  8  Co.  Rep.  69.  h,,\Gloverv.  Cope, 
1  Show.  262  [284],  Hotley  v.  Scot,  Lofft,  316,  Sacheve- 
rell  V.  Froggait,  2  Wms.  Saund.  361,  Berry  v.  Whiter 
Sir  O.  Bridgman,  82,  Isherwood  v.  Oldknow,  3  M.  & 
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Selw.  382,  Rogers  v.  Humphreys,  4  Ad.  &  E.  299,  3  N.        1854. 
&  M.  511,  Co.  Litt.  213.  b.  note  (1),  Sugden  on  Powers,     gbeknaway 
6th  edit.  p.  452,  and  the  32  H.  8.  c.  34. 

Watson  and  G.  Hayes,  in  support  of  the  rule,  referred 

to  Litt.  §  347,  and  the  commentary  thereon,  Webb  v. 

Russell,  3  T.  R.  393,  Doe  d.  Barker  v.  Goldsmith,  2  C. 

&  J.  674,  Doe  d.  Barney  v.  Adams,  2  C.  &  J.  232,  Doe 

d.  Barber  v.  Lawrence,  4  Taunt.  23,  and  Com.  Dig. 

Condition  (O.  1.). 

Cur.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the 
court: — 

This  was  an  action  of  ejectment  founded  on  a  forfeiture 
for  the  breach  of  a  covenant  to  repair  contained  in  a 
lease  granted  in  1788 — The  plaintiffs  are  assignees  of  the 
reversion ;  and  it  was  contended  at  the  trial,  that  they 
could  not  take  advantage  of  the  condition  for  re-entry. 
A  verdict  was  taken  for  the  plaintiff,  subject  to  a  motion 
to  enter  it  for  the  defendants,  and,  a  rule  for  that  pur- 
pose having  been  granted,  the  matter  was  very  fully  and 
ably  argued  on  Wednesday  last. 

The  lease  in  question,  which  was  granted  on  the  14th 
oi  May,  1788,  recited  [ut  ante,  p.  341].  The  point  to 
be  determined,  is,  whether  the  plaintiffs,  as  assignees  of 
the  reversion,  can  take  advantage  of  the  proviso  for  re- 
entry. 

For  the  defendants,  it  was  contended  that  they  could 
not  j  for,  that  the  lessors,  Thomas  Triquet  and  Thomas 
Fasson,  having  only  an  equitable  estate,  must  be  con- 
sidered as  strangers,  and  that  no  right  of  re-entry  can  be 
reserved  to  a  stranger ;  for  which  Doe  d.  Barker  v.  Gold- 
smith, 2  C.  &  J.  674,  was  cited  as  an  authority.  It  is 
certainly  a  direct  authority  on  that  point ;  and  also  that 
no  question  of  estoppel  arises  in  this  case,  inasmuch  as 
the  title  of  the  lessors  was  disclosed  by  the  lease. 

VOL.  XIV. — c.  B.  A  A 
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1854.  ^^^  ^^  ^^  argued  on  the  other  side,  that  the  lease 

also  shewed  that  the  lessors  did  not  affect  to  grant  the 

r.  lease  out  of  their  equitable  estate,  but  m  execution  of 

^^^'  the  power  contained  in  the  deed  to  lead  the  uses  of  the 
recovery ;  that  the  term  created  by  that  execution  of 
the  power  must  be  considered  as  inserted  in  the  original 
settlement,  and  therefore  granted  out  of  the  legal  estate; 
and  that,  consequently,  the  rent  resen'cd,  and  the  cove- 
nants and  conditions,  would  go  with  the  reversion ;  and 
for  this  U'hitlock^s  Case,  8  Co.  Rep.  69.  b..  Clovers.  Ccpe, 
1  Show.  284,  Hotley  v.  Scot,  Lofft,  316,  and  Isherwood 
V.  OldknoWy  3  M.  &  Selw.  382,  were  relied  on :  and  it 
is  necessary  to  examine  those  cases  with  much  care,  to 
ascertain  how  far  they  are  applicable  to  the  present. 

In  the  fii'st  of  those  cases,  W.  Whitlock,  being  seised 
in  fee,  levied  a  fine,  and  settled  his  estate  (in  substance) 
to  the  use  of  himself  for  life,  and  afterwards  to  the  use 
of  W.  Whitlock  the  younger,  and  the  heirs  of  his  body, 
and  afterwards  to  the  use  of  J.  Whitlock,  and  his  heirs, 
reserving  to  himself  a  power  to  grant  leases.  W.  Whit- 
lock the  elder  afterwards  granted  a  lease  to  C.  Heame^ 
yielding  and  paying  annually  to  the  said  W.  Whitlock 
the  elder,  his  heirs  and  assigns,  and  to  the  person  to 
whom  the  inheritance  should  of  right  belong,  during  the 
term,  a  certain  rent ;  and,  after  the  death  of  W.  'Whit- 
lock the  elder,  W.  Whitlock  the  younger  distrained  for 
rent  arrcar.  It  was  resolved,  that  the  reservation  was 
good,  "  for,  the  said  lease  hath  not  its  essence  from  the 
estate  of  the  lessor  which  he  hath  for  life,  but  the  lease 
hath  its  essence  out  of  the  said  fine,  and  in  construction 
of  law  precedes  the  estate  for  life,  and  all  the  remainders ; 
for,  after  the  lease  made,  it  is  as  much  as  if  the  use  had 
been  limited  originally  to  the  lessee  for  the  said  term, 
and  then  the  other  limitations  in  construction  of  law 
foUow  it,  &c.  So  that  the  lessee,  in  the  case  at  bar, 
derives  his  estate  out  of  the  estate  which  passed  by  the 
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fine.    Then,  when  the  lessor  reserves  rent  to  him  and        1854«. 
his  heirs  and  assigns,  it  is  good ;  for,  that,  by  construe-    gbbekaway 
tion  of  law,  precedes  the  limitation  of  the  uses :  and  ''• 

then,  it  being  well  reserved,  it  is  well  transferred  to  every 
one  to  whom  any  use  is  limited.  So,  if  the  reservation 
be  to  the  lessor  and  to  every  person  to  whom  the  inheri- 
tance or  reversion  of  the  premises  shall  appertain  during 
the  term,  that  is  likewise  good ;  for,  the  law  will  distri- 
bute it  to  every  one  to  whom  any  limitation  of  the  use 
shall  be  made."  This  case,  then,  determines,  that,  if  A., 
seised  in  fee,  makes  a  lease  reserving  rent  to  himself  and 
his  heirs,  or  to  himself  and  all  persons  to  whom  the  in- 
heritance or  reversion  shall  come,  and  afterwards  as- 
signs the  reversion,  the  reservation  of  rent  is  good,  and 
the  assignee  of  the  reversion  shall  have  it. 

Glover  v.  Cope,  1  Show.  284,  does  not  appear  to  have 
any  material  bearing  on  the  present  case.  The  question 
was,  whether  the  assignee  of  the  reversion  of  a  copyhold 
could  sue  the  lessee  by  virtue  of  the  statute  32  H.  8,  c. 
34.  But  Sacheverell  v.  Froggatt,  2  Wms.  Saund.  is  an 
instance  where  a  covenant  to  repair  made  with  the  lessor 
and  his  executors,  was  held  to  operate  in  favour  of 
the  heir,  because  the  parties  must  have  so  intended  it. 

Before  we  proceed  to  examine  the  case  of  Isherwood 
V.  Oldknow,  it  may  be  as  well  to  notice  the  judgment  of 
Sir  Orlando  Bridgman,  in  Berry  v.  White,  Sir  O.  Bridg- 
man^s  Judgments,  82.  In  that  case,  it  appeared  that  Sir 
C.  Howard,  seised  in  fee,  levied  a  fine  to  the  use  of  him- 
self for  life,  &c.,  remainder  to  the  use  of  Sir  B*.  Howard 
for  life,  &c.,  remainder  to  the  use  of  Sir  W.  Howard, 
&c.,  with  a  power  to  any  tenant  for  life  to  grant  leases 
upon  certain  terms,  and  amongst  others,  reserving  the 
antient  yearly  rent.  After  Sir  C.  Howard's  death.  Sir 
R.  Howard,  being  seised  of  the  freehold,  granted  a  lease 
of  ninety-nine  years,  reserving  rent  during  the  term  to 
Sir  R.  Howard,  his  heirs  and  assigns.     It  was  objected 
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1854.        to  this  lease,  that  the  rent  was  not  reserved  aeoording  to 
Obebnaway    *^®  power ;  for,  that  Sir  Robert's  heir-at-law  could  not 
/*•  have  it ;  he  in  remainder  must  have  it,  though  he  is  not 

heir.  And  Sir  O.  Bridgman  observed,  that  "  the  very 
ground  assigned  for  the  decision  in  WhitlocVs  Case  made 
the  great  doubt  in  this;  for,  there,  as  the  lease  was 
held  to  precede  the  other  limitations  to  uses,  it  waa 
limited  by  the  owner  of  the  fee,  and  so  the  rent  well  re- 
served to  him,  his  heirs  and  assigns,  and  is  well  trans- 
ferred to  every  one  to  whom  any  use  is  limited.'*  Never- 
theless, he  held,  that,  in  that  case,  the  reservation  by 
the  words  "reddendo  post  inceptionem  termini,  et 
durante  continuatione  inde,  26«.  Scf.  annuatim,''  was 
good.  "  These  words  alone,''  he  says,  "  had  been  clearly 
a  good  reservation ;  then,  the  addition  of  these  words, 
*  to  him,  his  heirs  and  assigns,'  being  void  in  themselves, 
shall  not  vitiate  the  reservation  which  is  good  without 
them."  He  afterwards  adds, — ''  I  hold,  that,  if  Sir 
Robert  had  reserved  the  rent  to  him,  his  executors  and 
assigns,  during  the  term,  or,  to  him  and  hU  wife  during 
the  term,  or,  to  him  during  the  term,  the  law  would 
have  rejected  that  which  is  void ;  and,  there  being 
enough  in  the  reservation  to  satisfy  the  words  of  the 
power,  the  law  will  construe  such  a  reservation  to  be 
good."  Thus  far  the  judgment  in  Berry  v.  JVhite  pro- 
ceeds on  the  idea  of  rejecting  altogether  the  words  *'  to 
him,  his  heirs  and  assigns,"  and  not  upon  their  being 
capable  of  receiving  a  construction  consistent  with  the 
due  execution  of  the  power.  But  he  afterwards  pro- 
ceeds,— "Another  reason  which  may  be  given  why  this 
reservation  to  Sir  Robert,  his  heirs  and  assigns,  may  be 
•  good,  is, — the  words  heirs  and  assigns  do  not  denote  any 
person  certain,  as,  if  he  had  reserved  it  to  his  wife  or 
daughter,  or  the  like,  but  properly  intend  only  the 
duration  of  the  estate  in  the  rent,  that  is,  so  long  as  the 
estate  lasts  :"  and  he  cited  a  case  where  they  had  been 
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80   treated :  bat,  in  conclusion,  he  relies  principally  on        1854.  ' 
tlie  ground  that  the  words  might  be  rejected.  "geebnawIy" 

The  report  of  Hotley  v.  Scot,  in  Lofft,  is  not  very         ^' 
clear :  but  the  decision  seems  to  have  proceeded  on  the 
S^round  of  the  construction  that  might  be  put  on  the 
^words,  rather  than  on  their  rejection :  and  that  was  a 
condition  for   re-entry;   and   the   condition    enabling 
Sir  J.  A.,  his  heirs  and  assigns,  to  re-enter,  was  con- 
strued to  mean,  the  heirs  and  assigns  of  the  grantor  of 
tlic  power,  and  not  of  the  party  making  the  leases  under 
"tliat  power.    This  case  was  recognised  by  Ashhurst,  J., 
m  GoodtUle  d.  Clarges  v.  Funucan,  2  Dough  565,  572. 

The  last  case  which  it  is  material  to  notice,  is  that  of 
^•^herwood  v.  Oldknow.     There  J.  B.  Isherwood,  being 
®^iaed  in  fee,  devised  to  H.  B.  Isherwood  for  life,  with 
■^veral  remainders,  with  a  power  to  grant  leases  for  cer- 
^^in  terms  at  the  best  rent  to  be  incident  and  belong  to, 
And  from  time  to  time  to  go  along  with,  the  several  uses 
tlierdnbefore  mentioned,  and  so  as  there  were  a  condition 
ft>r  re-entry.     J.  B.  Isherwood  died,  and  H.  B.  Isher- 
wood became  seised  for  life,  and,  by  virtue  of  the  power, 
K^'anted  a  lease  '*  under  a  yearly  rent  of  100/.,  payable 
to  the  said  H.  B,  Ishemood,  and  to  such  other  person  as 
for  the  time  being  should  be  entitled  to  the  freehold  and 
inleritance ;  and  the  defendant  covenanted  with  II.  B. 
Islierwood,  his  heirs  and  assignsy  for  payment  of  the 
^^^i  to  H.  B.  Isherwood,  and  to  such  other  person  as 
■hould  be  entitled  to  the  freehold,  &c.,  and  for  keeping 
^^^  yielding  up  the  premises  in  repair.     In  covenant  for 
^^^-payment  of  rent,  and  non-repair,  the  plaintiff  averred 
^e  death  of  H.  B.  Isherwood,  whereupon  he  took  the 
P'^Daises  in  remainder  under  the  will  of  J.  B.  Isherwood  j 
^^t  two  years'  rent  after  that  became  due,  and  the  pre- 
^^ses  were  out  of  repair.     On  motion  in  arrest  of  jiidg- 
^t,  it  was  contended,  that,  the  covenant  made  with  H. 
•  Isherwood,  his  heirs  and  assigns,  the  plaintiff  could 
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1854.       not  sue  upon  it^  as  he  was  neither  heir  or  assign  of  H. 
Qbebnaway    ■^-  Isherwood.    After  hearing  the  case  very  elaborately 
^-  argued,  the  court  held,  that,  according  to  the  principle 

'  laid  down  in  JVhitlock's  Case,  the  lease  must  be  con- 
sidered as  emanating  from  the  party  who  created  the 
power ;  and  that  the  plaintiff,  coming  in  in  remainder, 
was  assignee  of  J.  B.  Isherwood,  the  devisor,  although 
not  of  the  person  executing  the  lease:  and  that  the 
covenant  must  be  construed  to  be  made  with  him  as 
such  assignee. 

By  these  cases  it  may  be  taken  as  established,  that,  if 
a  person  seised  in  fee  settle  his  estate  on  himself  for  life, 
with  remainders  to  other  persons,  reserving  a  leasing 
power,  which  he  afterwards  exercises,  reserving  rent  to 
himself,  his  heirs  and  assigns,  those  in  remainder  shall 
have  the  rent.  So  also,  where  a  person  seised  in  fee 
settles  his  estate  on  A.  for  life,  with  remainders,  and  gives 
him  a  leasing  power,  which  he  exercises,  reserving  rent, 
during  the  term,  to  himself,  his  heirs  and  assigns,  the  re- 
mainder-man shall  take  it,  although  neither  heir  nor 
assign  of  A., — according  to  some  authorities,  because  the 
reservation  of  rent  during  the  term  would  give  it  to 
him,  and  that  which  follows  shall  not  prejudice ;  accord* 
ing  to  others,  because  aangns  shall  be  construed  assigns 
of  the  party  creating  the  power,  out  of  whose  estate  the 
term  is  supposed  to  emanate. 

Let  us  see  how  these  principles  affect  the  present  case. 

The  lease  is  granted  to  the  lessee,  yielding  and  paying 
yearly  and  every  year  during  the  term  (a  certain  siun), 
— that,  by  itself,  would  enure  to  give  the  rent  to  the 
party  having  the  reversion, — ^^unto  Thomas  Triquet, 
his  heirs  and  assigns.^^  Those  words  would  not  alter 
the  case ;  for  they  may  be  rejected.  But,  then  comes 
the  covenant  to  pay  rent  during  the  term,  and  to  repair 
during  the  term,  &c.  This  covenant,  however,  is  not 
made  generally,  to  pay  rent,  and  repair,  &c.,  during  the 
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temi^  bat  is  expressed  to  be  a  covenant  with  Thomas        1854. 
Triqnet,  his  heirs  and  assigns.     But,  as  far  as  payment    gbkenaway 
of  rent  is  concerned,  it  would  seem  that  this  covenant  ^' 

Hast 

must  be  construed  in  the  same  manner  as  that  which  is 
implied  in  the  words  yielding  and  paying,  \dz.  as  a  gene- 
ral covenant  in  favour  of  the  parties  entitled  to  the  re- 
version, and  not  prejudiced  by  the  introduction  of  the 
words  "  Thomas  Triquet,  his  heirs  and  assigns.^'  If  that 
be  so,  here  is  a  good  general  covenant  to  pay  rent,  and 
available  by  the  assignee  of  the  reversion;  and  then 
<X)me8  the  clause  for  re-entry  on  breach  of  any  of  these 

covenants, — in  general  terms,  that  the  lease  shall  be  sub- 

• 

ject  to  a  proviso  for  re-entry  for  breach  of  covenant,  but 
that  it  shall  be  lawful  to  and  for  the  said  Thomas  Tri- 
9^et,  his  heirs  and  assigns,  to  re-enter,  &c.  If  these 
^ords  are  rejected  it  may  be  said  that  no  general  power 
of  re-entry  would  remain ;  and  therefore  the  rule  as  to 
^e  reservation  of  rent,  viz.  that  the  description  of  the 
Parties  may  be  rejected,  can  hardly  be  applied.  But,  if 
^at  were  clearly  so,  it  would  remain  to  be  considered 
^tether  the  words  can  be  construed  to  mean  the  parties 
entitled  to  the  reversion. 

If  Thomas  Triquet  had  been  tenant  for  life  of  the  legal 

^tate,  with  remainders,  there  would  have  been  abundant 

authority  for  holding  that  the  word  "  assigns  "   meant 

assigns  of  the  settlor;"    and  tliat  a  remainder-man 

^*'^Hild  have  the  benefit  of  the  proviso,  although  neither 

**^ir  nor  assign  of  Thomas  Triquet.     The  difficulty  arises 

^'oi-fcr.  ^jjg  circumstance  of  his  having  no  legal  estate,  and 


*^^refore  the  right  of  re-entry  could  not  for  any  time  be 
reserved  to  him.     If,  however,  the  reservation  of 
is  to  be  treated  as  general,  and  the  covenants  to  pay 
and  repair,  such  as  the  persons  entitled  to  the  re- 
don  may  take  advantage  of,  there  can  be  no  doubt  that 
•^^  right  to  re-enter  for  breach  of  them  was  intended  to 
^^   givei\  to  the  same  persons ;  and,  it  having  been  held 
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1854.       that  the  word  assigns,  may  be  construed  to  mean  the 

Gbeekawat    P*"^y  entitled  to  the  reversion,  the  power  of  re-entry 

«•  may  be  considered  as  given  to  Triquet,  who  could  not 

avail  himself  of  it,  and  to  the  owner  of  the  reversion, 

who  could:  and  the  plaintiffs,  now  filling  that  character^ 

are  entitled  to  recover. 

This  is  consistent  with  what  is  said  by  Lord  Chancellor 
Hardwicke,  in  Basset  v.  Basset,  in  Mr.  Blunt's  edition 
of  Ambler,  p.  843,  that,  *'  whatsoever  arises  upon  the  lease 
by  way  of  reservation,  condition,  or  power,  until  exe- 
cuted, goes  along  with,  and  is  attendant  upon,  the  rever- 
sion ;  and  that  the  word  heirs,  wheresoever  made  use  of^ 
must  mean  the  remainderman  or  reversioner,  and  not 
the  heir  general  of  the  tenant  for  life/' 

For  these  reasons,  we  are  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  in  this  action;  and  the  rule 
must  be  dischai^ed. 

Rule  discharged. 
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1854. 


Mattison  v.  Hart  and  Another. 

Jan.  27. 

IHIS  was   an   action   of  replevin.     The  declaration  The7lBt8ec. 

stated  that  the  defendant,  on  the  7th  of  May,  1853,  in  RyeandlXir- 

the  parish  of  Hovingham,  in  the  county  of  York,  in  cer-  YT*Q^i!?f^ 

tain  closes  there  numbered  respectively  15,  9,  and  8,  Vict.  c.  cxxviii, 

took  the  cattle,  goods,  and  chattels,  and  com,  of  the  cominissioncrg 

plaintiflF,  that  is  to  say,  fifteen  sheep,  twenty-two  lambs,  ^^^^^eg. 

four  calves,  five  heifers,  one  hundred  acres  of  growing  timate  the 

barley,  and  one  hundred  acres  of  other  growing  corn,  of  nefit  derived, 

the  plaintiflF,  of  the  value,  to  wit,  of  500/.,  and  unjustly  ^^$^^e 

lands  in  the 
varioos  town- 
ships embraced  hy  the  act,  from  the  works  thereby  contemplated,  and  to  fix  a  rate  thereon 
acojrdingly, — sabjcct  to  objections  (s.  74),  and  with  power  to  appeal,  s.  75. 

By  8.  81,  the  commissioners  are  to  "  charge  and  assess  all  such  lands  within  the  said 
parishes  and  townships  as  shall  have  been  included  in  such  statement  of  the  said  valuers, 
and  rated  by  them  as  aforesaid,  and  the  respective  occvfiers  of  such  l/mds,  with  an  acre 
tax,  according  to  the  several  prices  and  sums  at  which  the  sud  lands  shall  have  been  classed 
and  taxed  by  the  said  valuers." 

S.  84  provides,  that,  in  case  any  rates  shall  not  be  duly  paid  within  twenty-eight  days 
after  the  time  ap])ointcd  for  that  purpose,  every  person  failing  to  pay  the  same  shall  also 
pay  interest  for  the  same,  at  5  per  cent,  per  annimi  from  the  day  whereon  the  same  ought 
to  be  paid. 

S.  85  enacts  that  all  the  occupiers  of  lands  so  rated  shall  pay  all  such  sums  of  money  as 
shall  be  so  assessed,  taxed,  or  charged  in  respect  of  the  several  lands  in  their  respective  occu- 
pations, and  may  retain  the  same  out  of  the  rents ;  and  every  such  occupier  shall  be  dis- 
charged of  so  much  money  as  the  said  rate  so  paid  by  him  shall  amount  to,  as  if  the  same 
had  been  actually  paid  to  his  landlord,  hut  not  of  any  interest  which  may  have  been  incurred 
by  such  occupier  for  non-payment  thereof:  provided  that  no  occupier  shall  be  compelled 
to  pay  more  than  the  rent  which  shall  from  time  to  time  become  due  from  him  to  his 
landlord. 

S.  89  enacts,  that,  if  any  person  being  the  occupier  of  any  of  the  lands  rated  or  taxed  by 
virtue  of  the  act,  shall  refuse  or  neglect  to  pay  the  money  so  rated  or  taxed  on  such  lands, 
within  thirty  days  after  the  respective  times  of  payment,  the  same  and  all  arrears  thereof 
may  be  enforced  by  difltrcss  and  sale  of  the  goods  and  chattels  of  the  person  so  neglecting  or 
refusing  to  iwy, — or  tlie  commissioners  may  enter  upon  the  lands,  and  take  the  rents  and 
profits  till  tiic  same  be  satisfied. 

And  by  s.  90,  untx^cupitni  lands  are  to  remain  a  security  for  the  payment  of  the  tax,  and 
all  goods  and  cliattels  wliich  shall  at  any  time  thereafter  be  found  thereon,  may  be  dis- 
trained, &c. 

Held, — first,  that  one  who  comes  into  the  occupation  of  lands  subject  to  the  tax,  after  the 
expiration  of  thirty  days  titter  the  time  appointed  for  payment  thereof,  is  liable  to  be  dis- 
trained ui)on,  tlicre  l)eing  a  continuing  default : 

SecontUy,  that  his  liability  extends  to  rent  accruing  due,  as  well  as  rent  actually  due  to 
liis  landlord : 

Thinlly,  that  his  liability  for  interest  commences  only  from  the  time  of  his  own  defiiult. 

Ileld  oLm),  tliut  the  seizure  of  growing  crops  could  not  be  justified. 
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1854.        detained  the  same^  against  sureties  and  pledges,  until 

Mattwon      ^'  >  wherefore  the  plaintiff  said  he  was  injured,  and  had 

^'  sustained  damage  to  the  amount  of  500/.,  which  amount 

he  claimed. 

Cognisance.  Cognisance, — that,  by  a  certain  act  of  parliament  made 

9  &  10  Vict.      and  passed  in  the  10  Vict,  intituled  ''  An  act  for  im- 

c  cxxviii 

proving  the  drainage  of  the  valleys  of  the  Rye  and 
Sections  3, 13.    Dcrwcnt,  in  the  North  and  East  Ridings  of  the  county 

of  York,^'  certain  persons  therein  named  were  appointed 
commissioners  for  carrying  the  said  act  into  execution, 
and  certain  provisions  were  by  the  said  act  made  for 
supplying  vacancies  which  might  from  time  to  time 
occur  in  the  requisite  number  of  such  commissioners  : 
Section  71.        And,  in  order  to  enable  the  said  commissioners  under 

the  said  act  to  assess  the  rates  to  be  charged  and  raised 
under  the  said  act,  it  was  thereby  enacted  that  the  said 
commissioners  should,  at  their  first  meeting  to  be  held 
under  that  act,  or  at  some  adjournment  thereof,  or  some 
subsequent  meeting  to  be  held  within  three  months  after 
the  passing  of  that  act,  nominate  and  appoint  two  per- 
sons as  valuers,  having  experience  in  the  execution  of 
works  of  drainage,  and  should  also  appoint  one  or  more 
surveyor  or  surveyors ;  and  such  two  valuers  should, 
within  six  months  after  their  appointment,  proceed  to 
view  in  their  then  present  state  such  parts  of  the  several 
lands  comprised  in  the  said  several  townships  as  in  their 
opinion  should  be  likely  to  be  affected  by  that  act,  and 
should  cause  such  parts  of  the  said  lands  of  which  no 
existing  survey  should  have  been  given  to  them  by  the 
said  commissioners,  to  be  surveyed  by  the  said  surveyors, 
or  some  or  one  of  them,  and  should  affix  numbers  to  the 
said  lands,  and  should  cause  a  field-book  to  be  made 
thereof,  and  delivered  to  the  commissioners ;  and  such 
two  valuers  should,  at  some  future  time  after  the  works 
contemplated  by  that  act  were  in  operation,  and  within 
six  months  after  notice  given  to  them  by  the  said  com- 
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missioners,  or  their  clerk^  proceed  to  re-yiew  such  lands^       1854. 
and  should  estimate  the  benefit  they  had  received,  or     mattkoh"" 
might  receive,  and  their  improvement  in  annual  value,  •• 

from  the  works  then  executed,  or  to  be  executed  under 
the  provisions  of  that  act,  and  should  fix  a  rate  on  the 
said  lands  graduated  accordingly  to  the  different  degrees 
of  benefit  which  in  their  judgment  the  said  lands  have 
derived,  or  might  derive,  from  the  said  works ;  and  the 
valuers  should  determine  what  part  of  the  said  lands,  if 
any,  should  be  exempt,  by  reason  of  no  benefit  being 
likely  to  arise  from  the  said  works,  on  account  of  drains 
already  made,  from  the  peculiarity  of  situation,  and  from 
other  causes :  And  it  was  by  the  said  act  further  enacted  Section  72. 
that  the  said  valuers  should  prepare  a  statement  in 
writing  under  their  hands  of  the  said  several  lands  so  to 
be  charged  as  aforesaid,  with  a  reference  to  the  said  sur- 
vey, and  a  classification  of  the  said  lands,  and  the  re* 
lative  amount  of  the  rates  to  be  respectively  charged 
thereon,  and  should  deliver  the  same,  with  the  said 
survey,  to  the  clerk  of  the  commissioners,  within  six 
months  from  the  time  when  they  should  have  been 
directed  to  re- view  the  said  lands,  or  within  such  further 
time  as  the  commissioners  might  appoint;  and  such 
clerk  should,  within  fourteen  days  after  the  receipt  of 
the  same,  cause  notice  to  be  given  by  advertisement  in 
some  newspaper  circulating  in  the  said  North  and  East 
Kidings,  and  by  such  other  means  as  the  commissioners 
might  think  fit,  that  the  said  statement  had  been  so 
deposited,  and  would  remain  with  him  for  thirty  days, 
for  the  inspection  of  all  persons  intended  to  be  rated 
under  the  same;  and  the  commissioners  should  also 
cause  a  notice  that  such  statement  had  been  so  de- 
posited as  aforesaid,  to  be  posted  on  the  church  doors 
of  the  several  parishes  within  the  limits  of  that  act: 
And  it  was  by  the  said  act  further  enacted,  that  the  clerk  Section  73. 
should  cause  copies  of  the  said  statement  and  survey,  so 
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1854. 


Mattibon 

V, 

Habt. 


Section  77. 


Section  78. 


far  as  related  to  each  parish^  to  be  deposited  for  inspec*- 
tion  by  the  proprietors  of  land  and  parties  interested^ 
with  the  parish  clerk  of  each  of  the  parishes  within  the 
limits  of  that  act ;  and  the  clerk  should  give  similar 
notice  of  such  deposits  as  in  the  case  of  deposits  with 
him  of  the  statements  lastly  hereinbefore  mentioned: 
And  it  was  by  the  said  act  enacted^  that  the  commis- 
sioners should^  at  the  time  of  appointing  the  said  valuers^ 
nominate  some  fit  person  who  should  have  had  experience 
in  works  of  drainage^  to  accompany  the  said  Taluers  as 
an  umpire^  who  should  hear  and  determine  all  points  in 
difference  which  might  arise  upon  such  valuation  between 
the  said  valuers^  and  the  determination  of  such  umpire  on 
such  points  in  difference^  when  reduced  into  writing  and 
signed  by  him^  and  delivered  to  the  clerk  to  the  com- 
missioners^ should  be  binding  and  conclusive^  and  should 
form  part  of,  and  be  incorporated  with,  the  statement  of 
the  said,  valuers:  And  it  was  by  the  said  act  also 
enacted,  that,  in  case  the  said  valuers  or  umpire,  or 
either  of  them,  or  any  person  thereafter  appointed  a 
valuer  or  umpire,  should  die,  or  neglect  or  refuse  or  be- 
come incapable  to  act  as  a  valuer  or  umpire,  before  the 
said  valuation  should  have  been  completed,  or  the  duties 
of  the  said  valuer  or  umpire  fully  performed,  then  and 
in  such  case  it  should  be  lawful  for  the  commissioners, 
at  any  of  their  meetings,  to  appoint  some  other  person 
who  should  have  had  experience  in  works  of  drainage, 
to  be  a  valuer  or  umpire  in  the  room  and  stead  of  the 
valuer  or  umpire  so  dying,  neglecting,  refusing,  or 
becoming  incapable  to  act  as  aforesaid ;  and  it  was  also 
provided  that  notice  of  the  intention  to  elect  and  appoint 
a  valuer  or  umpire  should  at  all  times  be  given  in  the 
advertisement  of  the  meeting  at  which  the  election  and 
appointment  was  to  take  place :  Averment,  that  the 
said  commissioners  acting  under  and  by  virtue  of  the 
said  act,  in  execution  of  the  said  act,  at  a  meeting  of  the 


V. 

Habt. 
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said  commissioners  convened  and  held  within  three  1854. 
mouths  after  the  passing  of  the  act,  to  wit,  on  the  3rd  MattisoiT" 
of  August,  18-i6,  nominate  and  appoint  one  D.  Seaton 
and  one  C.  Power  as  valuers,  and  one  R.  Rayson  as 
umpire,  and  afterwards,  to  wit,  on  the  7th  of  September, 
1817,  and  before  the  said  taxation  had  been  completed, 
and  before  the  duties  of  the  said  valuers  had  been  fully 
performed,  the  said  C.  Power  refused  to  act  as  a  valuer 
under  the  said  act ;  whereupon,  afterwards,  to  wit,  on 
the  22nd  of  September,  1847,  at  a  meeting  of  the  said 
commissioners,  duly  convened  pursuant  to  the  said  act, 
one  S.  Vessey  was  duly  appointed  a  valuer ;  and  the  said 
valuers  and  umpire  aft;erwards ;  and  within  six  months 
after  their  several  and  respective  appointments  as  afore- 
said, having  first  duly  made  and  subscribed  the  declara- 
tion in  that  behalf  required  by  the  said  act,  proceeded  to 
view  in  their  then  present  state  such  parts  of  the  said 
several  lands  comprised  in  the  said  several  townships 
within  the  limits  of  the  said  act,  and,  amongst  others, 
the  lands  in  the  said  township  of  Hovingham,  as  in  their 
opinion  were  likely  to  be  aflTected  by  the  said  act,  and 
affixed  numbers  to  the  said  last-mentioned  lands  in  the 
survey  adopted  by  the  said  valuers,  pursuant  to  the 
directions  of  the  said  act,  and  the  said  valuers  did  after- 
wards, and  after  the  works  contemplated  by  the  said  act 
were  in  operation,  and  within  six  months  after  notice 
given  to  them  by  the  said  commissioners,  proceed  to  re- 
view the  said  last- mentioned  lands,  and  did  estimate  the 
benefit  they  had  received  or  might  receive,  and  their  im- 
provement in  annual  value,  from  the  works  then  exe- 
cuted, or  to  be  executed,  under  the  provisions  of  the 
said  act,  and  did  fix  a  rate  on  the  said  lands  graduated 
according  to  the  different  degrees  of  benefit  which  in 
their  judgment  the  said  lands  had  derived  or  might 
derive  from  the  said  works,  and  did  then  also  deter- 
mine what  part  of  the  said  lands  should  be  exempt, 
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^854.        by  reason  of  no  benefit  being  likely  to  arifle  fronoi  the 
Mattison      said  works^  on  account  of  drains  already  made,  from 

Habt.        peculiarity  of  situation,  and  from  other  causes,  and  in 
particular  did  fix  a  rate  on  a  large  portion  of  the  lands  in 
the  said  township  of  Hovingham,  and  (amongst  others) 
on  the  said  closes  in  the  declaration  mentioned,  the  same 
being  in  the  said  township  of  Hovingham,  and  within 
the  limits  of  the  said  act,  and  within  the  operation  and 
subject  to  all  the  provisions  thereof;  and  the  said  valuers 
did  afterwards  prepare  a  statement  in  writing  under  their 
hands,  of  the  several  lands  so  to  be  charged  as  aforesaid, 
with  a  reference  to  the  said  .survey,  and  a  classification 
of  the  said  lands,  and  the  relative  amounts  of  the  rates 
to  be  respectively  charged  thereon ;  and  the  said  valuers 
afterwards,  and  within  six  months  after  they  had  been 
directed  to  re- view  the  said  lands,  to  wit,  on  the  13th  of 
October,  1849,  delivered  the  said  statement  in  writing, 
and  classification,  with  the  said  survey,  to  the  defendant 
Dunn,  who  then  was,  and  still  is,  the  clerk  of  the  said 
commissioners ;   and  the  said   defendant,   being  such 
clerk,  afterwards,  and  within  fourteen  days  of  the  receipt 
by  him  of  the  said  statement  as  aforesaid,  to  wit,  on  the 
20th  of  October,  in  the  year  last  aforesaid,  caused  notice 
to  be  given  by  advertisement  in  a  certain  newspaper  cir- 
culating in  the  said  North  and  East  Ridings,  to  wit,  in  a 
newspaper  called  The  York  Herald,  that  the  said  state- 
ment had  been  so  deposited,  and  would  remain  with  him 
for  thirty  days  for  the  inspection  of  all  persons  intended 
to  be  rated  under  the  same ;  and  the  said  commissioners 
did  also,  to  wit,  on  the  25th  of  October,  in  the  year  last 
aforesaid,  cause  the  said  notice  to  be  posted   on  the 
church  door  of  the  said  parish  of  Hovingham,  the  same 
being  a  parish  within  the  limits  of  the  said  act ;  and  the 
said  defendant  (Dunn),  being  such  clerk  as  aforesaid,  did 
cause  a  copy  of  the  said  statement  and  survey,  so  far  as 
related  to  the  said  parish  of  Hovingham,  to  be  de^)Osited 
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for  inspection  by  proprietors  of  land  and  parties  inter-  1854. 
ested^  with  the  parish-clerk  of  the  parish  of  Hovingham  ~mattison~ 
aforesaid^  on  a  certain  day  and  year,  to  wit,  the  26th  of  ^- 
November,  in  the  year  last  aforesaid,  and  did  give  similar 
notice  of  such  deposits  as  in  the  case  of  deposits  with 
him  of  the  statement  lastly  hereinbefore  mentioned,  and 
did  cause  to  be  affixed  a  notice  thereof  on  the  church 
door  of  the  said  parish  church  of  Hovingham :  Aver-  Section  81. 
ment  that  it  was  by  the  said  act  further  enacted,  that 
the  commissioners  should,  for  the  purposes  in  the  said 
act  mentioned,  charge  and  assess  all  such  lands  within  the 
said  parishes  and  townships  as  should  have  been  included 
in  such  statement  of  the  said  valuers,  and  rated  by  them 
as  aforesaid,  and  the  respective  occupiers  of  such  lands, 
with  an  acre  tax  according  to  the  several  prices  and 
sums  at  which  the  said  lands  should  have  been  classed 
and  taxed  by  the  said  valuers ;  and  that  public  notice  of  Section  83. 
the  time  and  place  appointed  for  the  payment  of  the 
several  rates  thereby  authorised  to  be  charged  by  the 
commissioners,  should  be  given,  by  advertising  the  same, 
at  least  twenty-one  days  before  the  time  appointed  for 
payment  thereof,  in  some  newspaper  printed  or  usually 
circulated  in  the  said  North  and  East  Ridings,  and  such 
notice  should  also  be  affixed  once  in  a  conspicuous  place 
on  the  church  doors  of  the  parishes  within  the  limits  of 
that  act :  And  it  was  further  enacted,  that,  ^  in  case  any  Section  84. 
rates  authorised  by  that  act  to  be  charged  by  the  com- 
missioners should  not  be  duly  paid  to  the  persons  autho- 
rised to  receive  the  same,  within  twenty-eight  days  after 
the  several  times  appointed  by  the  said  commissioners 
for  that  purpose,  in  manner  prescribed  by  that  act,  every 
person  failing  to  pay  the  same  should  also  pay  to  the 
said  commissioners  the  interest  for  the  same,  after  the 
rate  of  5/.  per  centum  per  annum,  from  the  day  whereon 
the  same  ought  to  be  paid,  which  interest  should  be  re- 
covered  in  the  same  manner  as  the  several  rates  or 
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Section  85. 


Section  89. 
Power  of  dis- 


taxes  were  thereby  directed  to  be  recovered:  And  it 
was  enacted^  that  all  the  occupiers  of  the  said  lands 
which  should  be  so  rated  and  chained  by  virtue  of  that 
act^  should  pay  all  such  sums  of  money  as  should  be  so 
assessed^  taxed^  or  charged  in  respect  of  the  several 
lands  in  their  respective  occupations^  and  might  retain 
the  same  out  of  the  rents^  and  the  landlords  of  such  lands 
should  allow  the  same  to  be  retained  out  of  the  rents, 
and  every  such  occupier  should  be  discharged  of  so  much 
money  as  the  rate  so  paid  by  him  should  amount  to,  as 
if  the  same  had  been  actually  paid  to  his  landlord,  but 
not  of  any  interest  which  might  have  been  incurred  by 
such  occupier  for  non-payment  thereof:  And  it  was 
enacted,  that,  if  any  person,  being  the  occupier  of  any 
of  the  lands  rated  or  taxed  or  assessed  by  the  commis- 
sioners by  virtue  of  the  act,  should  refuse  or  neglect  to 
pay  the  money  so  rated,  taxed,  or  assessed  on  such  lands, 
within  thirty  days  after  the  respective  times  of  payment, 
to  be  appointed  by  notice  as  aforesaid,  in  pursuance  of 
the  act,  at  such  place  as  should  be  specified  in  such  notice, 
it  should  be  lawful  for  such  collector  or  receiver,  or  such 
other  person  authorised  by  virtue  of  any  warrant  or  pre- 
cept under  the  hands  and  seals  of  the  said  commissioners, 
or  any  two  of  them  (which  warrant  or  precept  such  com- 
missioners are  thereby  required  from  time  to  time  to 
grant  as  occasion  should  require) ,  to  enter  into  every  or 
any  of  the  lands  and  grounds  thereby  authorised  to  be 
taxed  and  charged  as  aforesaid,  for  which  rates,  taxes, 
and  interest  should  be  due  and  owing,  and  levy  such 
sum  of  money  so  rated,  taxed,  or  assessed,  and  all  arrears 
thereof,  by  distress  and  sale  of  the  goods  and  chattels  of 
the  person  so  neglecting  or  refusing  to  pay  the  same, 
rendering  the  overplus,  if  any,  on  demand,  to  the  owner 
of  such  goods  and  chattels,  after  deducting  the  costs  and 
charges  of  taking  or  making  such  distress  and  sale: 
Averment,  that,  in  pursuance  of  the  said  act,  and  for  the 
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purposes  thereof,   the  comraissioncrs   did   charge  and        1854. 

assess  (amongst  other  lands  witliin  tlic  said  parishes  and      MATTTBoif 

townships)  the  said  closes  in  the  declaration  mentioned,         „  "• 

.  .  .  .    .  Haht. 

being  in  the  parish  of  Hovingham^  and  included  in  the 

said  statement  of  the  said  valuers^  and  rated  by  them  as 
aforesaid^  and  the  respective  occupiers  of  the  same,  with 
an  acre  tax,  according  to  the  prices  and  sums  at  which 
the  same  had  been  respectively  charged  and  taxed  by 
the  said  valuers  :  That  public  notice  that  such  rate  was 
appointed  to  be  paid  at  the  bank  of  Messrs.  Bower  &  Co., 
in  New  Malton,  in  the  county  of  York,  on  Saturday,  the 
23rd  of  March,  1850,  was  given  at  least  twenty-one 
days  before  the  time  appointed  for  payment  thereof,  by 
advertising  the  same  in  The  York  Herald  on  the  23rd 
of  February,  1850,  the  same  being  a  newspajier  usually 
circulated  in  the  North  and  East  Ridings ;  and  the  said 
notice  was  affixed  once  on  a  conspicuous  place  on  the 
church  doors  of  the  said  parishes,  and,  amongst  others, 
of  the  said  parish  church  of  Hovingham^  to  wit,  on  the 
27th  of  February,  1850 :  That  the  rate  charged  by  the 
said  commissioners  upon  the  said  closes  in  the  declaration 
mentioned,  at  the  time  when  the  same  ought  to  have  been 
paid  as  aforesaid,  amounted  to  the  sum  of  91  /.  0*.  2rf., 
which  said  sum  of  911.  Os.  2d,  was  not  paid  to  the  said 
persons  authorised  to  receive  the  same,  within  thirty  days 
after  the  time  so  appointed  for  payment  thereof  as  afore- 
said:  That  the  plaintiff  had,  since  the  expiration  of  the 
said  thirty  days,  become,  and  before  and  ai  tJie  time  of 
the  taking  of  the  said  cattle^  goods,  and  chattels,  and 
com,  was,  the  occupier  of  the  said  closes  as  tenant  to  one 
Sir  William  Worsley ;  and  that,  before  and  at  the  time 
of  the  taking  of  the  said  cattle,  goods,  and  chattels,  and 
com,  a  large  sum  of  money  ^  exceeding,  to  wit,  the  said 
sum  of  911.  Os.  2d.,  as  and  for  rent  in  respect  of  a  certain 
time,  to  untf  one  half  year  ending,  to  wit,  on  the  244h  of 
June,  1853,  was  then  growing,  acanUng,  and  becoming 
VOL.  xiv, —  c.  B.  B  B 
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dnejrom  the  plaintiff  as  tenant  of  the  said  closes,  to  his 
landlord^  the  said  Sir  William  fVorsley,  whereby  the 
plaintiff  became  liable  to  pay,  and  ought  to  have  paid,  as 
well  the  said  rate  of  911.  Os,  2d.,  as  also  interest  thereom 
after  the  rate  of  61.  per  centum  per  annum  from  the  day 
whereon  the  same  ought  to  have  been  paid  as  aforesaid 
according  to  the  provisions  of  the  said  act :  Thai  the 
said  sum  of  911.  Os,  2d.y  and  interest  thereon  as  aforesaid, 
having  remained  wholly  due  and  unpaid  for  more  than 
thirty  days  after  the  time  of  payment  so  app(nnted  as 
aforesaid,  and  the  plaintiff  having  neglected  to  pay  the 
same  {a),  three  of  the  said  commissioners  did,  by  virtue 
of  a  warrant  under  their  hands  and  seals,  in  manner  and 
form  directed  by  the  said  act,  and  addressed  to  the  de- 
fendant Hart,  authorise  and  require  the  defendant  Hart 
to  distrain  the  goods  and  chattels  upon  the  said  closes 
for  the  said  sum  due  from  the  plaintiff  as  occupier  as 
aforesaid,  for  the  said  rate,  and  for  the  amount  of  interest 
also  due  as  aforesaid :  wherefore  the  defendant  Hart,  as 
the  servant  of  the  said  commissioners,  and  under  the 
authority  of  the  said  warrant,  and  the  defendant  Dunn, 


(a)  The  part  in  italia  was 
inserted  in  the  cognisance  dur- 
ing the  argument,  in  lien  of 
the  following : — "  And  the  de- 
fendants say  that  the  rate 
charged  by  the  said  commis- 
sioners upon  the  said  closes  in 
the  said  declaration  mentioned, 
at  the  time  when  the  same 
ought  to  have  been  paid  as 
aforesaid,  amounted  to  the  sum 
of  90^.  Os.  2d, ;  and  that  the 
plaintiff,  then  hcing  the  occu- 
pier of  the  said  closes,  ought  to 
hayo  paid  the  same  on  the  day 
on  which  the  same  was  so  ap- 
pointed to  be  paid  as  aforesaid, 
but  that  the  plaintiff  did  not 


pay  the  same,  or  any  part 
thereof,  to  the  said  persons  au- 
thorised to  receive  the  same, 
within  twenty-eight  days  after 
the  time  so  appointed  for  pay- 
ment as  aforesaid;  whereby 
the  plaintiff  became  liable  to 
pay  to  the  said  commissioners 
the  interest  for  the  same,  ac- 
cording to  the  provisions  of  the 
said  act:  And  the  defendants 
say  that  the  plaintiff  did  not 
pay  the  said  money,  or  any 
part  thereof,  within  thirty  days 
after  the  time  of  payment  so 
appointed  for  payment  as  afore- 
said; whereupon." 
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l;lie  derk  of  the  said  oommissioners,  and  in  aid  and        1854. 
of  the  said  defendant  Hart,  acting  under  the      MATnaow 


avttlxcrify  aforesaid,  did  take  the  said  cattle,  goods,  and  <'• 

<^&^tel8,  and  com  of  the  plaintiff,  as  in  the  declaration 
mentioned,  as  they  lawfully  might,  under  and  by 
of  the  said  warrant  and  in  pursuance  of  the  said 
of  parliament. 
^B^ifUi  plea, — that  no  umpire  accompanied  the   said  Picas  in  imr. 
nor  was  present  at  their  valuation,  to  hear  and  pj^*nt"at'the 
rmine  the  points  in  difference  which  might  arise  vuimitioii. 

such  valuation  between  the  said  valuers,  in  man- 
and  form  prescribed  by  the  act. 

plea, — that  it  was  in  and  by  the  said  act  [s.  1]  e.  Part  of  the 
that  the  said  act  should  be  put  in  force  for  im-  ^^^^^S^*^^*!^ 
the  drainage  of  the  low  lands  within  the  several  oeiving  bem?fit 

,  1.        .         ^  .-I  ./•    1  1    from  the drain- 

and  townships  m  the  said  act  specified,  and  age. 
^i^xioniggt  others  the  township  of  Hovingham,  and  that 
*^^  valuers  should  fix  a  rate  on  the  said  lands  in  the 


several  townships  as  in  the  cognisance  mentioned, 
that  the  commissioners  should  charge  and  assess  all 
^^^ch  lands  as  should  have  been  included  in  the  state- 
^^^Ut  of  the  valuers,  and  rated  by  them,  as  in  the  cog- 
ce  mentioned ;  and  that,  at  all  the  respective  times 
the  township  of  Stonegrave  had  been  and  was 
excluded  firom  the  operation  and  provisions  of 
^  said  act,  and  the  lands  in  the  said  township  were 
are  high  lands,  and  not  capable  of  being  improved 
drainage  to  be  performed  under  the  provisions  of  the 
act :  and  that  part  of  the  said  lands,  being  a  ])art 
^lie  said  closes  in  the  declaration  mentioned,  whereon 
^  said  valuers  fixed  a  rate  as  in  the  cognisance 
^^tioned,  and  which  the  commissioners  assessed  and 
as  therein  mentioned,  was,  and  was  situate  and 
g,  in  and  within  the  said  township  of  Stonegrave, 
was  such  high  land,  and  not  capable  of  l)eing  im- 
**^^ved  as  aforesaid,  and  out  of  the  limits  of  the  said  act, 

B  b2 


368 


IN   THE   COMMON   PLEAS, 


1854. 

Mattison 

V. 

Habt. 

9.  Pliiintiffnot 
assessed  as  oc- 
cnpicr. 

11.  Pliuntiff 
not  a  leasee 
within  the 
meaning  of 
<i.  8G. 


12.  No  demand 
on  plaintiff 
after  he  became 
occnpier. 


and  not  within  the  operation  or  subject  to  the  provisions 
of  the  said  act. 

Ninth  plea,— that  the  said  commissioners  did  not 
charge  and  assess  the  plaintiff  as  occupier  of  the  said 
closes. 

Eleventh  pica, — that  the  plaintiff  was  not  a  lessee 
within  the  meaning  and  provisions  of  the  86th  section 
of  the  said  act,  and  that,  from  the  time  of  his  becoming 
occupier  as  tenant  to  Sir  William  fVorsley,  as  in  the 
cognisance  mentioned,  until  and  at  the  time  of  the  dis^ 
tress,  no  rent  had  become  due,  nor  was  any  rent  then 
due  from  the  plaintiff  to  his  landlord.  Sir  William 
Worsley.  (a) 

Twelfth  plea, — that  the  plaintiff  was  not  the  occupier 
or  tenant  of  the  said  closes,  or  either  of  them,  at  the 
time  appointed  for  payment  of  the  said  rate,  or  at  any 
time  thereafter,  until  (*)  the  6th  of  November,  1852 ; 


(a)  Before  amendment,  the 
eleventh  plea  stood  thus: — 
"That  it  was  in  and  by  the 
said  act  in  the  co^isance  men- 
tioned further  provided  and 
enacted,  with  respect  to  the 
payment  by  occupiers  of  the 
said  lands  to  be  rated  and 
charged  by  virtue  of  the  said 
act,  of  such  sums  of  money  as 
should  be  assessed,  taxed,  or 
charged  in  respect  of  the  seve- 
ral lands  in  their  respective  oc- 
cupations, that  no  occupier 
should  be  compelled  to  pay 
more  than  the  rent  which 
should  from  time  to  time  be- 
come due  from  him  to  his  land- 
lord; and  the  plaintiff  says, 
that,  at  the  time  of  the  making 
of  the  said  warrant  and  the 
said  distress,  as  in  the  cogni- 
sance mentioned,  the  plaintiff 


was  occupier  of  the  said  closes 
as  tenant  thereof  to  one  Sir 
William  Worsley,  and  that  he 
was  not  a  lessee  within  the 
meaning  and  provisions  of  the 
86th  section  of  the  said  act; 
and  that  there  was  not  at  the 
time  so  appointed  as  in  the  cog- 
nisance mentioned  for  the  pay- 
ment of  the  said  rates  charged 
upon  the  said  closes,  or  either 
of  them,  nor  at  any  time  dur- 
ing the  respective  spaces  of 
twenty-eight  or  thirty  days 
afler  the  time  so  appointed,  or 
at  the  time  when  the  said  war- 
rant and  distress  were  respect- 
ively made,  any  rent  due  from 
the  plaintiff  to  his  landlord. 
Sir  WiUiam  Worsley." 

(b)  "  to  wit "  struck  out  on 
amendment. 
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^"^^  that  neither  before  nor  after  he  became  such  tenant        1854. 
'^'^^i  occupier^  nor  until  the  making  of  the  said  distress^      Mattiscw 
any  demand  made  upon  him  for  payment  of  the  said         w^'  i 
or  had  he  any  notice  that  the  said  closes^  or  either 
^^  tlcm,  had  been  rated,  taxed,  or  assessed  by  virtue  of 
*1»C5  said  act. 

-Aaid  for  a  second  replication  to  the  plaintiflT's  sixth  RcpUcatiou  to 

in  bar,  the  defendants  say,  that  the  said  valuers, 
^viewing  the  said  lands  pursuant  to  the  directions  of  the 
act,  as  in  the  said  cognisance  mentioned,  accidental- 
ly   ctnd  by  mistake  included  in  such  view  certain  small 

of  land,  amounting  in  the  whole  to  la.  3r.  S9p. 
Lg  respectively  parts  of  the  said  closes  in  the  said 
mentioned,  but  which  were  situate  in  the  parish  of 
^negrave,  and  not  within  the  limits  or  subject  to  the 
pv-ovinons  of  the  said  act :  And  the  defendants  say,  that, 
the  review  of  the  said  lands  by  the  said  valuers  as 
^he  said  cognisance  mentioned,  it  was  estimated  by 
^o.ein  that  each  and  every  part  of  the  several  closes  in 
plea  mentioned  which  was  so  situate  in  the  said 
of  Stonegrave,  and  out  of  the  limits  of  the  said 
'9  did  and  would  receive  and  derive  in  all  respects  an 
^SlUal  and  the  like  amount  of  the  benefit  and  improve- 
firom  the  works  then  executed,  or  iuteudcd  to  be 
under  the  provisions  of  the  said  act,  with  each 
^^■^d  every  the  other  parts  of  the  said  closes  respectively 
^^iich  were  within  the  limits  and  operation  of  the  said 
and  thereupon  the  said  valuers  proceeded  to  fix, 
did  fix  a  uniform  amount  of  rate  to  be  charged  upon 
and  every  part  of  the  said  closes  respectively,  and 
^*^pared  the  said  statement  and  classification  accordingly, 
^uch  manner  and  so  as  that  it  could  be  clearly  siscer- 
and  known  what  was  the  amount  of  benefit  by 
^^  said  valuers  estimated  to  be  derived  from  the  provi- 
^^^Uh  of  the  said  act  by  the  said  small  portions  of  land  in 
^■^Q  said  parish  of  Stonegrave,  and  the  exact  amount  of 
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flevezai  doaei  in  die  wd 


diermf  ^riiick  -voe  maaSB  in  die  sid  pKnfa.  of 
grave,  and  wfaiciL  had  beoi.  br  aick  nriwnhp 
denia  aa  jfiinaaid  Tnrinded  in  die  mad  ^■fwiifiife  of  tke 
sud  vainexa.  aoid  rased  bjr  diem,  aa  afinEond),  widi  m 
nnifbrm  acre  tax,  auouniiiie  to  die  •several,  prion 
at  which  die  and  dama  had  been  imnxilf  cli  d—cd 
taxed  by  die  aid  ▼ainexs :  And  die  deftndaBto  aaj  tint 
the  whole  amoimr  of  acre  cax  dO  charssed  aad  aaaeand 
hy  die  aaid  canxmiaBoiieza  as  afinreaaid  upon.  Ae  aaid 
doaes  in  die  aid  piea  mentiuned,  aounmted  to  &e  aom 
of  IXy.  I^^.  <3d: :  And  die  de&ndanfii  finr^er  aaj  Aat 
the  aoid  conuniaBonas  did  anmediatelT  npon  diaoofering 
the  said  error  and  mistake,  and  faefixetheginngQf  aodi 
pablic  notice  &)r  payment  of  the  said  rates  as  in  the  aaid 
cognisance  mentioned,  and  before  the  taking  of  die  aaid 
cattle^  g'oodsy  chattels,  and  com  of  the  plaintiff,  or  any 
of  them,  or  any  part  thereof,  as  in  the  declaration  men- 
tioned,  deduct  firom  the  said  sum  of  93/.  ISt.  64L,  tiie 
snm  of  2/.  18#.  W.,  being  the  som  chained  and  iiwcaacd 
bj  the  said  commisaioners  npon  the  said  doaea  in  reqpect 
of  the  said  qoantitr  of  la.  3  r.  39p.  sitiiate  in  the  aaid 
parish  of  StonegraTe,  which  had  been  by  soch  error  and 
mistake  as  aforesaid  included  in  soch  Yiew  and  statement 
of  the  said  yaluers  as  hereinbefore  mentioned, — o£  all 
which  scTcral  premises  the  plaintiff  has  always  had  no- 
tice: And  the  defendants  say  that  the  said  catUe^ 
goods,  and  chattels,  and  com  of  the  plaintiff  were  taken 
as,  for,  and  in  the  name  of  a  distress  for  the  som  of  Olil 
Om,  2d.,  and  for  the  amount  of  interest  due  thereon,  as 
in  the  said  cognisance  mentioned,  and  not  otherwise  or 
for  any  other  or  larger  sum,  or  in  respect  of  any  part  of 


HILARY   TERM^    17  VICTORIA.  871 

the  said  portions  of  land  sitoate  in  the  said  parish  of       1854. 
Stonegraye.  Mattisov 

Demurrer  to  the  fifth  plea  in  bar^ — for  that  the  act        jj^ 
only  required  the  umpire  to  accompany  the  valuers^  or  Demurrers, 
to  be  present  at  their  valuation^  in  case  of  any  points  of  '^®  *^  ^^ 
difference  arising  between  them,  and  that  the  plea  did 
not  allege  that  any  such  points  of  difference  did  arise. 

Demurrer  to  the  ninth  plea, — for  that  the  act  only  re«  To  the  ninth 
quires  the  commissioners  to  charge  and  assess  the  lands,  ^^' 
and  the  respective  occupiers  of  such  lands  at  the  time  of 
such  assessment,  and  that  the  lands  remain  ever  after 
charged  with  the  rates  in  the  hands  of  the  then  and  all 
subsequent  occupiers. 

Demurrer  to  the  eleventh  plea, — for  that,  according  To  the  eleventh 
to  the  true  construction,  the  85th  section  of  the  act  only  ^ 
authorises  the  occupiers  of  the  lands  to  pay  the  rates  to 
the  commissioners  out  of  any  rents  which  may  happen 
at  the  time  to  be  due  from  them  to  their  landlords,  but 
docs  not  exonerate  the  lands  themselves  from  liability  to 
distress,  in  case  of  there  being  no  rents  then  due  from 
the  occupiers  of  such  lands  to  their  landlords. 

Demurrer  to  the  twelfth  plea, — for  that  the  act  does  To  the  tweiilh 
not  require  any  demand  to  be  made  upon  the  respective  ^  ^*' 
occupiers  of  the  lands  for  payment  of  the  rates,  nor  any 
such  notice  as  in  the  said  plea  mentioned,  to  be  given 
to  them  of  such  lands  having  been  rated,  taxed,  or  as- 
sessed by  virtue  of  the  said  act. 

The  plaintiff  demurred  to  the  second  replication  to  Demurrer  to 
the  sixth  plea,— on  the  ground  that,  the  valuers  having  to^the^sUth**"* 
assessed  land  to  which  the  act  did  not  extend,  and  which  P'^* 
formed  part  of  the  close  in  which  the  distress  replevied 
was  levied,  the  whole  assessment  was  bad,  and  that  the 
subsequent   deduction   by  the  commissioners  did  not 
render  the  distress  for  the  smaller  amount  legal. 

Joindci's  in  demurrer. 

The  case  was  argued  on  a  former  day  in  this  term. 
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1.  As  to  the 
fifth  plea. 


S.  Temple,  in  support  of  the  demurrers,  (a)  1.  The 
fifth  plea  in  bar  is  clearly  bad.  The  77th  section  of  the 
act  enacts  "  that  the  commissioners  shall,  at  the  time  of 


(a)  Tho  points  marked  for 
argument  on  tho  part  of  tho 
defendants,  were  as  follows  :-— 

As  to  the  fifth  plea,— «  That 
the  said  fifth  plea  is  bad  in 
substance,  because,  under  the 
act,  the  attendance  of  tho  um- 
pire at  the  valuation  was  not  ab- 
solutely required  in  any  event, 
but,  at  all  events,  was  only  re- 
quired in  ease  of  any  point  of 
difference  arising  thereon  be- 
tween the  valuers;  and  the 
plea  does  not  state  that  any 
point  of  difference  did  arise." 

As  to  the  ninth  plea, — "That 
the  said  ninth  plea  in  bar  is 
bad  in  substance,  because,  al- 
though the  rates  assessed  by 
the  commissioners  arc  by  the 
act  constituted  a  charge  upon 
the  lands,  and  the  respective 
occupiers  of  tho  said  lands  at 
the  time  of  such  assessment, 
the  lands  themselves  remain 
charged  with  the  rates  in  the 
hands  of  all  subsequent  occu- 
piers, and  it  is  therefore  quite 
immaterial  whether  the  plain- 
tiff was  by  name  assessed  by 
the  commissioners  as  occupier 
or  not." 

As  to  the  eleventh  plea,— 
*'  That  the  said  eleventh  plea  in 
bar  is  bad  in  substance,  because 
the  plea  merely  states  that  there 
was  not,  at  tlie  time  appointed 
for  the  payment  of  the  rates 
charged  upon  the  said  closes, 
nor  at  any  time  during  the  re- 
spective spaces  of  twenty-eight 


or  thirty  days  after  the  time  so 
appointed,  or  at  the  time  when 
the  said  warrant  and  distress 
were  respectively  made^  any 
rent  due  from  the  plaintiff  to 
his  landlord,  which  is  quite 
consistent  with  the  fact  of  there 
being  rent  during  all  that  time 
growing  due  from  the  plaintiff 
to  his  landlord,  in  which  ease 
the  plaintiff  would  be  equally 
liable  to  the  payment  of  the 
said  rates:  that,  although  no 
rent  was  either  actuaUy  due  or 
accruing  due  from  the  plaintiff 
to  his  landlord  at  the  time  of 
the  distress,  the  plaintiff  was 
nevertheless  liable  to  the  pay- 
ment  of  the  said  rates,  to  the 
extent  of  any  future  rents 
which  might  from  time  to  time 
become  due  from  him  to  his 
landlord ;  and  that  the  plea,  in 
order  to  be  good,  should  have 
stated  that  no  rent  became  due 
from  him  subsequently:  that^ 
according  to  the  true  constroc- 
tion  of  the  act,  the  85th  sec- 
tion only  authorises  the  occu- 
piers of  the  lands  to  pay  the 
rates  out  of  any  rents  which 
may  happen  at  the  time  to  be 
due  from  them  to  their  land- 
lords, but  does  not  exonerate 
the  lands  themselTcs  from  lia* 
bility  to  distress,  in  case  of 
there  being  no  rent  then  due 
from  the  occupiers." 

As  to  the  twelfth  plea^-— 
"  That  the  said  twelfth  plea  in 
bar  is  bad  in  substance,  bo- 
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appointing  [under  s.  71]  the  valuers^  nominate  some  iSt  1854. 
person  who  shall  have  had  experience  in  works  of 
drainage^  to  accompany  the  said  valuers  as  an  umpire^ 
who  shall  hear  and  determine  all  points  in  difference 
which  may  arise  upon  such  valuation  between  the  said 
valuers ;  and  the  determination  of  such  umpire  on  such 
points  in  difference,  when  reduced  into  writing  and 
signed  by  him,  and  delivered  to  the  derk  to  the  com- 
missioners, shall  be  binding  and  conclusive,  and  shaU 
form  part  of,  and  be  incorporated  with,  the  statement 
[s.  72.]  of  said  valuers.^'  All  that  the  act  requires,  is, 
that,  in  case  of  difference  between  the  valuers,  the 
umpire  shall  decide :  it  never  could  have  been  contem- 
plated that  he  should  accompany  them  throughout: 
until  a  difference  arose,  he  had  no  duty  to  perform. 

The  ninth  plea  i^  also  bad.  It  was  not  necessary  that  2.  As  to  th 
the  name  of  the  plaintiff  as  occupier  should  appear  in  °*"^*^  ^^^' 
the  assessment.  All  that  is  required,  is,  an  identifica- 
tion of  the  land.  The  81st  section  of  the  act  imposes 
the  rate  upon  the  land,  and  upon  the  occupier  for  the 
time  being  in  respect  thereof.  It  enacts,  ''  that,  when 
the  said  relative  amoimt  of  rates  shall  have  been  fixed 
by  the  said  valuers  or  umpire,  the  commissioners  shall 
ascertain  the  sum  of  money  required  to  pay  the  interest 
and  repay  the  principal  moneys  borrowed  by  virtue  of 
the  act,  and  also  the  costs,  charges,  and  expenses  of 


cause  there  is  nothing  in  the 
act  requiring  any  such  demand 
or  notice  as  in  the  said  plea 
mentioned,  to  be  made  upon  or 
given  to  the  plaintiff." 

As  to  the  demurrer  to  the 
replication  to  the  sixth  plea, — 
••  That  the  defendants'  replica- 
tion shews  the  distress  to  haye 
been  legal,  because  it  appears 
from  the  facts  there  stated  that 


the  amount  of  rate  erroneously 
charged  by  the  commissioners 
in  respect  of  the  lands  situate 
in  the  parish  of  Stonegrave, 
and  not  within  the  limits  of 
the  act,  was  easily  distinguish- 
able from  the  rest  of  rate 
which  was  lawfully  imposed, 
and  therefore  did  not  render 
the  whole  rate  invalid." 
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1854i.       preparing,  obtaining,  and  passing  the  act,  and  canying 
MATTi8av~~  ^^^  same  in  all  respects  into  execution,  wbeUier  the 
,,^  same  shall  hare  been  already  incurred  or  shall  be  thoe- 

after  required  to  be  paid  by  the  oommissionerB,  ftc.; 
and  the  commissioners  shall  then  charge  and  assess  all 
such  lands  within  the  said  parishes  and  townahipa  as 
shall  have  been  included  in  such  statemoit  of  the  said 
valuers,  and  rated  by  them  as  aforesaid,  and  the  re- 
spective occupiers  of  such  knds,  with  an  acre  tax,  ao- 
cording  to  the  several  prices  and  sums  at  which  the  said 
lands  shall  have  been  classed  and  taxed  by  the  said 
valuers ;  and  the  sum  to  be  raised  by  such  rate  or  rates 
shall  be  sufficient  to  defiray  all  the  expenses  so  ascer- 
tained, and  also  the  expense  of  making  and  collecting 
such  rate  or  rates ;  and  the  comnussioners  may,  if  they 
think  JBt,  order  the  same  rate  or  rates  to  be  paid  by  in- 
stalments,  in  such  manner  as  they  may  think  proper ; 
and  such  taxes  shall  be  paid  to  such  person,  and  at  such 
times  and  place,  as  the  commissioners  shall  from  time 
to  time  direct/'  Sections  71  and  72  shew  that  it  is  the 
lands  that  are  assessed.  Sections  74  and  75  give  the 
right  of  objecting  and  appealing,  to  the  land-owner  only. 
[JerviSj  C.  J.  That  is  as  to  the  relative  advantage  to 
the  lands  assessed,  from  the  drainage  scheme.]  The 
commissioners  have  only  power  to  make  one  rate  or  as- 
sessment, except  in  the  event  pointed  out  in  s.  82.  The 
90th  section  enacts,  'Hhat,  in  case  any  of  the  lands 
authorised  to  be  rated,  taxed,  and  assessed  by  the  com- 
missioners by  virtue  of  this  act,  shall  at  any  time  here- 
after be  unoccupied,  so  that  no  sufficient  distress  can  be 
found  for  levying  the  said  rates,  taxes,  and  assessments, 
then  the  lands  and  groimds  chargeable  therewith  shall 
always  remain  a  security  for  payment  thereof,  and  aU 
goods  and  chattels  which  shall  at  any  time  thereafter  be 
found  thereon,  may  be  distrained  and  sold  in  manner 
aforesaid,  until  all  arrears  of  the  said  rates,  taxes,  and 


HILARY  TEEM,   17  VICTORIA.  875 

lentB,  and  the  charges  of  such  distress^  shall  be        1854. 
AsXIf  paid  and  satisfied/'    That  shews  that  the  lands  are      MattmojT" 

[^Oresswett,  J.  That  applies  where  there  is  no  ^- 

ner  at  the  time  the  rate  is  made^  or  is  payable.] 
i«  lands  being  the  security,  it  is  immaterial  who  may 
die  occupier.    There  are,  no  doubt,  inconsistencies  in 
Tsrions  provisions  of  the  act :   but  the  court  will 
•^^cmggle  to  reconcile  them,  so  as  to  carry  out  if  possible 
mtention  of  the  legislature. 


9.  The  next  question,  which  arises  upon  the  eleventh  3.  As  to  tho 

•    ^.         ^,  .  ,  .    .  dcvcnth  plea. 

IS,  whether  the  occupier  who  comes  mto  posses- 


n  after  the  rate  has  become  payable,  is  liable  to  a 

^'i  stress  where  no  rent  is  actually  due  at  the  time.    This 

"^^^^-^niB  upon  the  proviso  in  the  85th  section, — that  "  no 

^^^^«c;upier  shall  be  compeUed  to  pay  more  than  the  rent 

"^^l^Ridi  shall  from  time  to  time  become  due  from  him  to 

•^"■^  landlord.^'     It  is  submitted  that  that  includes  rent 

^^^^caruing  due, — rent  for  the  current  quarter  or  half-year. 

-*^  "^  this  were  not  so,  payment  of  the  rate  might  be  easily 

^^wlecL    And  there  is  no  hardship  on  the  tenant  in  so 

^^O'Ristruing  the  act :  he  gets  the  present  advantage  of  the 

inage.     [^Oresswell,  J.     How  much  is  the  tenant  to 

?    The  whole  rate,  deducting  the  amount  from  the 

t  as  it  may  from  time  to  time  become  due  ?]     It  is 

^^tmitted  that  that  is  the  true  construction  of  the  act. 

y^^esswell,  J.     The  words  must  be  very  clear  indeed,  to 

induce  me  to  come  to  that  conclusion.     The  rate  may 

^***oant  to  several  years*  rent.]     The  only  limit  is  that 

^'''escribed  by  s.  86,  which  enacts    "that  no  occupier 

*  ^y  lands  charged  with  any  such  rates  or  taxes  imposed 

y  this  act,  who  shall  be  the  lessee  thereof  under  a  lease 

^^^^  any  corporation  sole  or  aggregate,  or  under  any 

^^^eficial  lease  for  lives,  or  under  any  lease  or  agreement 

^^  ^hich  at  the  time  appointed  by  the  said  commissioners 

^'f  the  payment  of  the  said  rates  or  taxes  in  any  year 

**^eTe  shall  be  ten  years  unexpired,  shall  be  entitled  to 
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1854.       deduct  the  amount  of  the  said  rates  or  taxes  out  of  the 


Mattisov      ^^^^^  reserved  by  any  such  lease  or  agreement/'     It  can- 
^'  not  be  necessary  that  rent  should  be  actually  due  at  the 

time  the  rate  is  levyable.  Siubbs  v.  Parsons,  8  B.  & 
Aid.  516^  is  very  much  in  point.  There,  a  plea  in  bar 
in  replevin  stated^  that  divers  sums  of  money  amounting 
to  a  certain  sum,  had  been  from  time  to  time  duly 
assessed  and  rated  upon  the  premises^  for  land-tax^  and 
from  time  to  time  paid  by  the  plaintiff,  wherefore  he 
deducted  the  said  sum,  being  the  amount  of  the  tax 
which  the  defendant,  as  la&dlord,  was  to  bear  in  respect 
of  the  rent :  and  it  was  held  a  bad  plea,  for  not  stating 
the  specific  periods  for  which  the  respective  sums  were 
assessed  or  paid,  and  not  stating  that  the  payment  was 
made  after  the  rent  distrained  for  had  accrued,  or  wa» 
accruing.  Bayley^  J.,  says :  **  The  claim  here  is,  to  de- 
duct money  paid  at  a  period  before  the  rent  distrained 
for  began  to  grow  due.  The  words  of  the  statute  (a)  are^ 
*  that  the  several  and  respective  tenants  are  required  to 
pay  such  sum  or  sums  of  money  as  shall  be  rated  upon 
such  houses,  &c.,  and  to  deduct  out  of  the  rent  so  much 
of  the  rates  as  in  respect  of  the  said  rents  of  any  such 
houses,  &c.,  the  landlord  should  and  ought  to  bear;  and 
the  landlords  are  required  to  allow  such  deduction  out 
of  the  rent/  Now,  one  plain  objection  to  this  plea,  is, 
that  it  does  not  state  that  the  sum  claimed  to  be  deduct- 
ed is  that  proportion  of  the  sum  paid,  which,  in  respect 
of  the  rent  reserved,  the  landlord  ought  to  bear ;  for, 
it  is  not  stated  that  the  amount  at  which  the  premises 
are  rated  for  the  land-tax,  is  the  same  as  the  rent  re- 
served. Suppose  the  premises  are  rated  to  the  land- 
tax  at  100/.,  upon  which  the  laud-tax  would  be  20/.,  if 
the  premises  are  let  for  100/.,  then  the  tenant  wOiildhave 
a  right  to  deduct  the  whole  land-tax,  or  5/.  quarterly ; 

(a)  38  G.  3,  c.  6,  b.  17. 


HILARY   TERM«    17  VICTORIA. 


877 


Mattiboit 

V, 

Habt. 


but^  if  the  rent  reserved  were  more  or  less  than  that  1854. 
sum^  then  the  quarterly  deduction  would  not  remain 
the  same,  but  would  vary  in  a  proportionate  degpree. 
The  true  construction^  however^  of  this  clause^  upon 
which  my  judgment  proceeds^  is^  that  a  payment  to  the 
land-tax,  can  only  be  deducted  out  of  the  rent  which  has 
then  accrued,  or  is  then  accruing  due ;  for,  the  law  con- 
siders the  payment  of  the  land-tax  as  a  payment  of  so 
much  of  the  rent  then  due  or  growing  due  to  the  land- 
lord j  and  if  afterwards  he  [the  tenant]  pays  the  rent  in 
full,  he  cannot  at  a  subsequent  time  deduct  that  over 
payment  from  the  rent :  he  may,  indeed,  recover  it  back 
as  money  paid  to  the  landlord's  use.''  [Williams,  J. 
Suppose  the  tenant  has  been  compelled  to  pay  the  rate 
to  the  extent  of  rent  accruing  due,  and  before  the  rent  is 
actually  due  the  tenant  is  evicted  for  condition  broken, 
is  he  to  lose  what  he  has  paid  ?  Or,  suppose  he  has  a 
lease  for  thirty  years,  determinable  on  the  death  of  A., 
and  A.  dies  the  day  after  the  rate  is  paid,  what  remedy 
has  he  ?  Jervis^  C.  J.  The  effect  is  to  make  the  tenant 
pay  a  forehand  rent,  which  certainly  may  operate  hardly 
against  him.]  Extreme  cases,  of  hardly  possible  occur- 
rence, cannot  afford  true  tests  for  the  construction  of 
the  statute.  ^Williams,  J.  By  s.  85,  the  tenant  is  only 
authorised  to  deduct  a  rate  which  he  has  paid,]  That 
evidently  means  to  include  accruing  rent. 

4.  As  to  the  twelfth  plea, — it  is  not  necessary  that  4.  As  to  the 
the  party  distrained  upon  should  have  been  tenant  at  the  ^ 

time  appointed  for  the  payment  of  the  rate,  or  that  he 
should  have  notice  of  the  assessment.  There  is  no  pro- 
vision in  the  act  for  any  notice  other  than  that  referred 
to  in  s.  83, — public  notice  in  the  local  newspaper,  of  the 
time  and  place  appointed  for  the  payment  of  the  rate. 
In  all  cases  where  there  is  a  duty,  an  action  at  law  is  a 
sufficient  demand.  The  remedy  would  be  ftitile  in  many 
cases,  if  notice  were  required.     By  s.  85,  all  the  occu-     . 


870 


IN   THE   COMMON    PLEAS, 


1854. 


M^TTIBOir 
V, 

Habt. 


of  the  rate  charged  under  the  said  act  in  respect  thereof ; 
And  the  defendants  further  say  that  the  said  com- 
missioners afterwards  charged  and  assessed  each  of  the 
several  closes  in  the  said  place  mentioned,  and  each  and 
every  part  thereof  respectively  (including  the  said  parts 
thereof  which  were  situate  in  the  said  parish  of  Stone- 
grave,  and  which  bad  been  by  such  mistake  and  acci- 
dents as  aforesaid  included  iii  the  said  statement  of  the 
said  valuers,  and  rated  by  them  as  aforesaid),  with  a 
uniform  acre  tax,  according  to  the  several  prices  and  sums 
at  which  the  said  closes  had  been  respectively  classed  and 
taxed  by  the  said  valuers :  And  the  defendants  say  that 
the  whole  amount  of  acre  tax  so  charged  and  assessed 
by  the  said  conmiissioners  as  aforesaid  upon  the  said 
closes  in  the  said  plea  mentioned,  amounted  to  the  sum 
of  93/.  18«.  6d. :  And  the  defendants  further  say  that 
the  said  commissioners  did  immediately  upon  discovering 
the  said  error  and  mistake,  and  before  the  giving  of  such 
public  notice  for  payment  of  the  said  rates  as  in  the  said 
cognisance  mentioned,  and  before  the  taking  of  the  said 
cattle,  goods,  chattels,  and  com  of  the  plaintiff,  or  any 
of  them,  or  any  part  thereof,  as  in  the  declaration  men- 
tioned, deduct  from  the  said  sum  of  93/.  18*.  6rf.,  the 
sum  of  21.  18*.  4df.,  being  the  sum  charged  and  assessed 
by  the  said  commissioners  upon  the  said  closes  in  respect 
of  the  said  quantity  of  la.  3r.  39^.  situate  in  the  said 
parish  of  Stonegrave,  which  had  been  by  such  error  and 
mistake  as  aforesaid  included  in  such  view  and  statement 
of  the  said  valuers  as  hereinbefore  mentioned, — of  all 
which  several  premises  the  plaintiff  has  always  had  no- 
tice: And  the  defendants  say  that  the  said  cattlet, 
goods,  and  chattels,  and  com  of  the  plaintiff  were  taken 
as,  for,  and  in  the  name  of  a  distress  for  the  sum  of  91/. 
0*.  2d,,  and  for  the  amount  of  interest  due  thereon,  as 
in  the  said  cognisance  mentioned,  and  not  otherwise,  or 
for  any  other  or  larger  sum,  or  in  respect  of  any  part  of 
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rbtaatial  question  is,  whether  the  plaintiff  is  liable,        1854. 


the  facts  appearing  in  the  cognisance  and  the  mattibok 
tnw  ^fth  plea,  to  have  his  goods  distrained  for  the  rate  in  ^• 
qvR.«stion.  That  he  was  not  liable  for  the  interest,  is 
ol^sflur;  far,  it  appears  hy  the  twelfth  plea  that  he  was  not 
t  occnpier  of  the  land  at  the  time  the  rate  was  ap- 
uted  to  be  paid,  and  did  not  become  so  until  the 
of  November,  1852.  The  89th  section  confers  a 
limited  power  of  distress  upon  persons  refusing  or  neg- 
to  pay  the  rate  at  the  time  pointed  out  by  the 
The  plaintiff  was  not  a  person  in  that  situation, 
duty  imposed  upon  the  occupier  by  s.  81,  may  give 
nght  of  action, — see  Mavrice  v.  Marsden^  19  Law 
,  C.  P.,  N.  S.,  152, — but  it  requires  very  clear 
>irds  to  confer  a  right  to  distrain.  The  proviso  in  s.  85 
inserted  for  the  protection  of  the  tenant,  and  never 
have  been  meant  to  impose  upon  him  the  liability 
jMy  an  impost  which  the  law  casts  upon  the  landlord, 
l^cn  no  rent  was  due.  The  87th  section  applies  where 
owner  of  the  land  is  likewise  the  occupier.  It  cer- 
y  is  difficult  to  reconcile  all  the  provisions  of  the 
[Jervis,  C.  J.  It  is  impossible.']  Enough, 
^^'^ever,  may  be  gleaned  from  its  various  parts,  to  shew 
t  there  was  no  intention  to  throw  any  additional 
en  on  the  tenant.    With  regard  to  the  mode  of 

them,   should   Lave   been  \vouId  not  discharge  the  lands ; 

'^n  to  the  plaintiff  before  the  and  that  it  does  not  shew  a 

'^ress  was  levied."  legal  justification  of  the  taking 

to  the  demurrer  to  the  complained  of  in  the  dcclara* 


d  replication  to  the  sixth  tion." 

, — "  lliat  the  said  replica-  "  The  plaintiff  will  further 
is  bad  in  substance ;  that  contend  that  the  cognisance  is 
rate  is  admitted  thereby  to  bad  in  substance,  for  not  shew- 
bad  in  toto ;  that  it  does  ing  a  compliance  with  the  pro- 
disclose  any  statutable  or  visions  and  restrictions  of  the 
er  authority  in  the  commis-  special  act,  and  that  the  dis- 
to  remit  any  part  of  the  tress  replevied  is  justifiable." 
;    that  the   remitting  it 
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1.  As  to  the 
fifth  plea. 


8.  Temple,  in  support  of  the  demurrers,  (a)  1,  The 
fifth  plea  in  bar  is  clearly  bad.  The  77th  section  of  the 
act  enacts  ^^  that  the  commissioners  shall,  at  the  time  of 


(a)  The  points  marlced  for 
argument  on  the  part  of  the 
defendants,  were  as  follows  :— 

As  to  the  fifth  plea,—"  That 
the  said  fifth  plea  is  bad  in 
substance,  because,  under  the 
act,  the  attendance  of  the  um- 
pire at  the  valuation  was  not  ab- 
solutely required  in  any  event, 
but,  at  all  events,  was  only  re- 
quired in  case  of  any  point  of 
difference  arising  thereon  be- 
tween the  valuers;  and  the 
plea  does  not  state  that  any 
point  of  difference  did  arise." 

As  to  the  ninth  plea, — "That 
the  said  ninth  plea  in  bar  is 
bad  in  substance,  because,  al- 
though the  rates  assessed  by 
the  commissioners  are  by  the 
act  constituted  a  charge  upon 
the  lands,  and  the  respective 
occupiers  of  the  said  lands  at 
the  time  of  such  assessment, 
the  lands  themselves  remain 
charged  with  the  rates  in  the 
hands  of  all  subsequent  occu- 
piers, and  it  is  therefore  quite 
immaterial  whether  the  plain- 
tiff was  by  name  assessed  by 
the  commissioners  as  occupier 
or  not." 

As  to  the  eleventh  plea, — 
"  That  the  said  eleventh  plea  in 
bar  is  bad  in  substance,  because 
the  plea  merely  states  that  there 
was  not,  at  the  time  appointed 
for  the  payment  of  the  rates 
charged  upon  the  said  closes, 
nor  at  any  time  during  the  re- 
spective spaces  of  twenty -eight 


or  thirty  days  after  the  time  so 
appointed,  or  at  the  time  when 
the  said  warrant  and  distress 
were  respectively  made*  any 
rent  due  from  the  plaintiff  to 
his  landlord,  which  is  quite 
consistent  with  the  fact  of  there 
being  rent  during  all  that  time 
growing  due  from  the  plaintiff 
to  his  landlord,  in  which  case 
the  plaintiff  would  be  equally 
liable  to  the  payment  of  the 
said  rates:  that,  although  no 
rent  was  either  actually  due  or 
accruing  due  from  the  plaintiff 
to  his  landlord  at  the  time  of 
the  distress,  the  plaintiff  was 
nevertheless  liable  to  the  pay- 
ment of  the  said  rates,  to  the 
extent  of  any  future  rents 
which  might  from  time  to  time 
become  due  from  him  to  his 
landlord ;  and  that  the  plea,  in 
order  to  be  good,  should  have 
stated  that  no  rent  became  duo 
from  him  subsequently:  that, 
according  to  the  true  construc- 
tion of  the  act,  the  85th  sec- 
tion only  authorises  the  occu- 
piers of  the  lands  to  pay  the 
rates  out  of  any  rents  which 
may  happen  at  the  time  to  be 
due  from  them  to  their  land- 
lords, but  does  not  exonerate 
the  lands  themselves  from  lia- 
bility to  distress,  in  case  of 
there  being  no  rent  then  due 
from  the  occupiers." 

As  to  the  twelfth  plea, — 
"  That  the  said  twelfth  plea  in 
bar  is  bad  in  substance,  be- 
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appointing  [under  s.  71]  the  valuers,  nominate  some  fit  1854. 
person  who  shall  have  had  experience  in  works  of 
drainage,  to  accompany  the  said  valuers  as  an  umpire, 
who  shall  hear  and  determine  all  points  in  difference 
which  may  arise  upon  such  valuation  between  the  said 
valuers;  and  the  determination  of  such  umpire  on  such 
points  in  difference,  when  reduced  into  writing  and 
signed  by  him,  and  delivered  to  the  cleric  to  the  com- 
missioners, shall  be  binding  and  conclusive,  and  shall 
form  part  of,  and  be  incorporated  with,  the  statement 
[s.  72.]  of  said  valuers/'  All  that  the  act  requires,  is, 
that,  in  case  of  difference  between  the  valuers,  the 
umpire  shall  decide  :  it  never  could  have  been  contem- 
plated that  he  should  accompany  them  throughout: 
until  a  difference  arose,  he  had  no  duty  to  perform. 

The  ninth  plea  i^  also  bad.  It  was  not  necessary  that  2.  as  to  tb 
the  name  of  the  plaintiff  as  occupier  should  appear  in  ^"'^  ^ 
the  assessment.  All  that  is  required,  is,  an  identifica- 
tion of  the  land.  The  81st  section  of  the  act  imposes 
the  rate  upon  the  land,  and  upon  the  occupier  for  the 
time  being  in  respect  thereof.  It  enacts,  ''  that,  when 
the  said  relative  amount  of  rates  shall  have  been  fixed 
by  the  said  valuers  or  umpire,  the  commissioners  shall 
ascertain  the  sum  of  money  required  to  pay  the  interest 
and  repay  the  principal  moneys  borrowed  by  virtue  of 
the  act,  and  also  the  costs,  charges,  and  expenses  of 


cause  tliero  is  nothiDg  in  the 
act  requiring  any  such  demand 
or  notice  as  in  the  said  plea 
mentioned,  to  be  made  upon  or 
given  to  the  plaintiff." 

As  to  the  demurrer  to  the 
repUcation  to  tlie  sixth  plea, — 
**  That  tlie  defendants'  replica- 
tion shews  the  distress  to  have 
been  legal,  because  it  appears 
from  the  facts  there  stated  tliat 


the  amount  of  rate  erroneously 
charged  by  the  commissioners 
in  respect  of  the  lands  situate 
in  the  parish  of  Stonegrave, 
and  not  within  the  limits  of 
the  act,  was  easily  distinguish- 
able from  the  rest  of  rate 
which  was  lawfully  imposed, 
and  therefore  did  not  render 
the  whole  rate  invalid." 
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1854.       preparing,  obtaining,  and  passing  the  act,  and  carrying 
Mattkow""  ^®  same  in  all  respects  into  execution,  whether  the 

,,  ^  same  shall  haye  been  already  incurred  or  shall  be  there- 

Haet.  ^  ... 

after  required  to  be  paid  by  the  comoussionerB,  &c.; 

and  the  commissioners  shall  then  charge  and  assess  aU 
such  lands  within  the  said  parishes  and  townships  as 
shall  have  been  included  in  such  statement  of  the  said 
valuers,  and  rated  by  them  as  aforesaid,  and  the  re- 
spective occupiers  of  such  lands,  with  an  acre  tax,  ac- 
cording to  the  several  prices  and  sums  at  which  the  said 
lands  shall  have  been  classed  and  taxed  by  the  said 
valuers ;  and  the  sum  to  be  raised  by  such  rate  or  rates 
shall  be  sufficient  to  defray  all  the  expenses  so  ascer- 
tained, and  also  the  expense  of  making  and  collecting 
such  rate  or  rates ;  and  the  commissioners  may,  if  they 
think  fit,  order  the  same  rate  or  rates  to  be  paid  by  in- 
stalments, in  such  manner  as  they  may  think  proper; 
and  such  taxes  shall  be  paid  to  such  person,  and  at  such 
times  and  place,  as  the  commissioners  shall  from  time 
to  time  direct.'^  Sections  71  and  72  shew  that  it  is  the 
lands  that  are  assessed.  Sections  74  and  75  give  the 
right  of  objecting  and  appealing,  to  the  land^oumer  only. 
\Jerv%8f  C.  J.  That  is  as  to  the  relative  advantage  to 
the  lands  assessed,  from  the  drainage  scheme.]  The 
commissioners  have  only  power  to  make  one  rate  or  as- 
sessment, except  in  the  event  pointed  out  in  s.  82.  The 
90th  section  enacts,  ^^that,  in  case  any  of  the  lands 
authorised  to  be  rated,  taxed,  and  assessed  by  the  com- 
missioners by  virtue  of  this  act,  shall  at  any  time  here- 
after be  unoccupied,  so  that  no  sufficient  distress  can  be 
found  for  levying  the  said  rates,  taxes,  and  assessments, 
then  the  lands  and  grounds  chargeable  therewith  shall 
always  remain  a  security  for  payment  thereof,  and  all 
goods  and  chattels  which  shall  at  any  time  thereafter  be 
found  thereon,  may  be  distrained  and  sold  in  manner 
aforesaid,  until  all  arrears  of  the  said  rates,  taxes,  and 
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assesBments,  and  the  charges  of  such  distress,  shall  be        1854. 
faUy  paid  and  satisfied/'    That  shews  that  the  lamb  are      i(ATns(« 
charged.     ICresswell,  J.  That  applies  where  there  is  no        ^- 
oocupier  at  the  time  the  rate  is  made,  or  is  payable.] 
The  lands  being  the  security,  it  is  immaterial  who  may 
be  the  occupier.    There  are,  no  doubt,  inconsistencies  in 
the  various  provisions  of  the  act :   but  the  court  will 
struggle  to  reconcile  them,  so  as  to  carry  out  if  possible 
tbe  intention  of  the  legislature. 

8.  The  next  question,  which  arises  upon  the  eleventh  s.  As  to  tho 

1         •         i_  xi-        ^i_  •  i_  •   X  eleventh  plea. 

plea,  IS,  whether  the  occupier  who  comes  mto  posses- 
sion after  the  rate  has  become  payable,  is  liable  to  a 
distress  where  no  rent  is  actually  due  at  the  time.  This 
turns  upon  the  proviso  in  the  85th  section, — that  '*  no 
occupier  shall  be  compelled  to  pay  more  than  the  rent 
which  shall  from  time  to  time  become  due  from  him  to 
his  landlord.'^  It  is  submitted  that  that  includes  rent 
accruing  due, — rent  for  the  current  quarter  or  half-year. 
If  this  were  not  so,  payment  of  the  rate  might  be  easily 
evaded.  And  there  is  no  hardship  on  the  tenant  in  so 
construing  the  act :  he  gets  the  present  advantage  of  the 
drainage.  [Cresswell,  J.  How  much  is  the  tenant  to 
pay  ?  The  whole  rate,  deducting  the  amount  from  the 
rent  as  it  may  from  time  to  time  become  due?]  It  is 
submitted  that  that  is  the  true  construction  of  the  act. 
[Cresswell,  J.  The  words  must  be  very  clear  indeed,  to 
induce  me  to  come  to  that  conclusion.  The  rate  may 
amount  to  several  years'  rent.]  The  only  limit  is  that 
prescribed  by  s.  86,  which  enacts  ''that  no  occupier 
of  any  lands  charged  with  any  such  rates  or  taxes  imposed 
by  this  act,  who  shall  be  the  lessee  thereof  under  a  lease 
from  any  corporation  sole  or  aggregate,  or  under  any 
beneficial  lease  for  lives,  or  under  any  lease  or  agreement 
of  which  at  the  time  appointed  by  the  said  commissioners 
for  the  payment  of  the  said  rates  or  taxes  in  any  year 
there  shall  be  ten  years  unexpired,  shall  be  entitled  to 
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Mattison      '^^^  reserved  by  any  such  lease  or  agreement/'     It  can- 
^''  not  be  necessary  that  rent  should  be  actually  due  at  the 

time  the  rate  is  levyable.  Stubbs  v.  Parsons,  3  B.  & 
Aid.  516,  is  very  much  in  point.  There,  a  plea  in  bar 
in  replevin  stated,  that  divers  sums  of  money  amounting 
to  a  certain  sum,  had  been  from  time  to  time  duly 
assessed  and  rated  upon  the  premises,  for  land-tax,  and 
from  time  to  time  paid  by  the  plaintiff,  wherefore  he 
deducted  the  said  sum,  being  the  amount  of  the  tax 
which  the  defendant,  as  la&dlord,  was  to  bear  in  respect 
of  the  rent :  and  it  was  held  a  bad  plea,  for  not  stating 
the  specific  periods  for  which  the  respective  sums  were 
assessed  or  paid,  and  not  stating  that  the  payment  was 
made  after  the  rent  distrained  for  had  accrued,  or  was 
accrmng.  Bay  ley,  J.,  says :  '^  The  claim  here  is,  to  de- 
duct money  paid  at  a  period  before  the  rent  distrained 
for  began  to  grow  due.  The  words  of  the  statute  (a)  are, 
'  that  the  several  and  respective  tenants  are  required  to 
pay  such  sum  or  sums  of  money  as  shall  be  rated  upon 
such  houses,  &c.,  and  to  deduct  out  of  the  rent  so  much 
of  the  rates  as  in  respect  of  the  said  rents  of  any  such 
houses,  &c.,  the  landlord  should  and  ought  to  bear;  and 
the  landlords  are  required  to  allow  such  deduction  out 
of  the  rent/  Now,  one  plain  objection  to  this  plea,  is, 
that  it  does  not  state  that  the  sum  claimed  to  be  deduct- 
ed is  that  proportion  of  the  sum  paid,  which,  in  respect 
of  the  rent  reserved,  the  landlord  ought  to  bear ;  for, 
it  is  not  stated  that  the  amount  at  which  the  premises 
are  rated  for  the  land-tax,  is  the  same  as  the  rent  re- 
served. Suppose  the  premises  are  rated  to  the  land- 
tax  at  100/.,  upon  which  the  laud-tax  would  be  20/.,  if 
the  premises  are  let  for  100/.,  then  the  tenant  would  have 
a  right  to  deduct  the  whole  land-tax,  or  5/.  quarterly } 

(a)  38  G.  3,  c.  6,  8.  17. 
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but^  if  the  rent  reserved  were  more  or  less  than  that  1854. 
sura,  then  the  quarterly  deduction  would  not  remain  Mattisoh"" 
the  same,  but  would  vary  in  a  proportionate  d^pree.  ^* 
Tlie  true  construction,  however,  of  this  clause,  upon 
which  my  judgment  proceeds,  is,  that  a  payment  to  the 
land-tax,  can  only  be  deducted  out  of  the  rent  which  has 
then  accrued,  or  is  then  accruing  due ;  for,  the  law  con- 
siders the  payment  of  the  land-tax  as  a  payment  of  so 
much  of  the  rent  then  due  or  growing  due  to  the  land- 
lord ;  and  if  afterwards  he  [the  tenant]  pays  the  rent  in 
full,  he  cannot  at  a  subsequent  time  deduct  that  over 
payment  from  the  rent:  he  may,  indeed,  recover  it  back 
as  money  paid  to  the  landlord's  use/'  [Williams ,  J. 
Suppose  the  tenant  has  been  compelled  to  pay  the  rate 
to  the  extent  of  rent  accruing  due,  and  before  the  rent  is 
actually  due  the  tenant  is  evicted  for  condition  broken, 
is  he  to  lose  what  he  has  paid  ?  Or,  suppose  he  has  a 
lease  for  thirty  years,  determinable  on  the  death  of  A., 
and  A.  dies  the  day  after  the  rate  is  paid,  what  remedy 
has  he  ?  Jervis,  C.  J.  The  effect  is  to  make  the  tenant 
pay  a  forehand  rent,  which  certainly  may  operate  hardly 
against  him.]  Extreme  cases,  of  hardly  possible  occur- 
rence, cannot  afford  true  tests  for  the  construction  of 
the  statute.  [Williams,  J.  By  s.  85,  the  tenant  is  only 
authorised  to  deduct  a  rate  which  he  has  paid,']  That 
evidently  means  to  include  accruing  rent. 

4.  As  to  the  twelfth  plea, — it  is  not  necessary  that  4.  Ab  to  the 
the  party  distrained  upon  should  have  been  tenant  at  the  ^  ^ 
time  appointed  for  the  payment  of  the  rate,  or  that  he 
should  have  notice  of  the  assessment.  There  is  no  pro- 
vision in  the  act  for  any  notice  other  than  that  referred 
to  in  8.  83, — public  notice  in  the  local  newspaper,  of  the 
time  and  place  appointed  for  the  payment  of  the  rate. 
In  all  cases  where  there  is  a  duty,  an  action  at  law  is  a 
sufGcicnt  demand.  The  remedy  would  be  futile  in  many 
cases,  if  notice  were  required.     By  s.  85,  all  the  occu-     . 
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6.  As  to  the 
replication  to 
the  sixth  plea. 


piers  of  the  lands  rated^  are  to  pay :  and  b.  89  renders 
the  party  being  the  occupier  liable  to  a  distress  for  non- 
payment. [Jertris,  C.  J.  The  commissioners  are  to 
seize  and  sell  the  goods  and  chattels  of  the  person  ''  so 
refusing  or  neglecting  to  pay.*'  When  does  the  new 
tenant  become  a  defaulter  ?]  He  inherits  the  default  of 
his  predecessor.  And  there  is  no  greater  hardship  in 
this  than  there  is  in  compelling  the  tenant  to  pay  on  ac- 
count of  rent  not  yet  due. 

5.  As  to  the  replication  to  the  sixth  plea^ — The 
mistake  of  the  valuers  in  inserting  in  their  statement 
and  valuation  the  small  pieces  of  land  not  within  the 
townships  to  which  the  act  was  meant  to  apply^  clearly 
did  not  vitiate  the  whole  assessment.  It  was  not  so 
blended  as  to  be  inseparable  from  the  rent  of  the  lands 
properly  rated :  Watson  on  Awards^  Ch.  8,  §  7,  p.  238 ; 
The  Governor,  SfC,  of  the  Poor  of  Bristol  v.  Waiter  1  Ad, 
&  E.  264,  6  N.  &  M.  383  ;  SHngley  v.  Surridge,  11  M. 
&  W.  503. 


Hugh  Hill  (with  whom  was  Qowling),  contrk.  {a)   The 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff,  were  as  follows : — 

As  to  the  fifth  plea,—"  That 
the  fifth  plea  is  good,  without 
containing  any  such  allegation 
as  is  contended  for  by  the  de- 
fendants ;  that  the  umpire 
ought  to  have  accompanied  the 
valuers  upon  their  proceeding 
to  re- view  the  lands ;  and  that, 
at  all  events,  the  defendants 
should  have  replied  that  no 
point  of  difference  arose  be- 
tween them." 

As  to  the  ninth  plea, — "  That 
the  ninth  plea  is  a  good  tra- 


verse of  the  averment  in  the 
cognisance,  that  the  commis- 
sioners assessed,  among  other 
lands,  the  closes  in  the  de- 
claration mentioned,  and  the 
plaintiff,  as  occupier  of  the 
closes,  together  with  the  other 
occupiers." 

As  to  the  eleventh  plea, — 
"  That,  where  no  rent  is  due 
from  the  occupier,  the  remedy 
is  not  by  distress." 

As  to  the  twelfth  plea, — 
"  That,  under  the  circum- 
stances admitted  by  the  de- 
murrer, the  notice  and  demand 
mentioned  in  that  plea,  or  one 
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sabstaHtifil  question  is^  whether  the  plaintiff  is  liable, 
upon  the  facts  appearing  in  the  cognisance  and  the 
twelfth  plea,  to  haye  his  goods  distrained  for  the  rate  in 
question.  That  he  was  not  liable  for  the  interest^  is 
dear ;  for^  it  appears  hy  the  twelfth  plea  that  he  was  not 
the  occupier  of  the  land  at  the  time  the  rate  was  ap- 
pcnnted  to  be  paid,  and  did  not  become  so  until  the 
6th  of  November,  1852.  The  89th  section  confers  a 
limited  power  of  distress  upon  persons  refusing  or  neg- 
lecting to  pay  the  rate  at  the  time  pointed  out  by  the 
notice.  The  plaintiff  was  not  a  person  in  that  situation. 
The  duty  imposed  upon  the  occupier  by  s.  81,  may  give 
a  right  of  action, — see  Maurice  v.  Marsden^  19  Law 
Journ.,  C.  P.,  N.  S.,  152, — but  it  requires  very  clear 
words  to  confer  a  right  to  distrain.  The  proviso  in  s.  85 
was  inserted  for  the  protection  of  the  tenant,  and  never 
oonld  have  been  meant  to  impose  upon  him  the  liability 
to  pay  an  impost  which  the  law  casts  upon  the  landlord, 
when  no  rent  was  due.  The  87th  section  applies  where 
the  owner  of  the  land  is  likewise  the  occupier.  It  cer- 
tainly is  difficult  to  reconcile  all  the  provisions  of  the 
statute.  [Jervis,  C.  J.  It  is  impossible.']  Enough, 
however,  may  be  gleaned  from  its  various  parts,  to  shew 
that  there  was  no  intention  to  throw  any  additional 
burthen  on  the  tenant.     With  regard  to  the  mode  of 


1854. 
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of  them,  should  havo  been 
giyen  to  the  plaintiff*  before  the 
distress  was  levied." 

As  to  the  demurrer  to  the 
second  replication  to  the  sixth 
plea, — "  That  the  said  replica- 
tion is  bad  in  substance ;  that 
the  rate  is  admitted  thereby  to 
be  bad  in  toto;  that  it  does 
not  disclose  any  statutable  or 
other  authority  in  the  commis- 
sioners to  remit  any  part  of  the 
rate ;    that  the   remitting  it 


\vould  not  discharge  the  lands ; 
and  that  it  does  not  shew  a 
legal  justification  of  the  taking 
complained  of  in  the  dcclara* 
tion.*' 

<<  The  plaintiff*  will  further 
contend  that  the  cognisance  is 
bad  in  substance,  for  not  shew* 
ing  a  compliance  with  the  pro- 
visions and  restrictions  of  the 
special  act,  and  that  the  dis- 
tress replevied  is  justifiable." 
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IK5'&.        oonstroing  statutes,  the  rule  is  well  laid  down  h^-this 
MATTtmm  ~  ^ow*^.  i"  the  recent  case  of  Abley  ▼.  Dale^  antd.  Vol, 
•*•  XI,  p.  391,  where  it  is  said,  — ''  If  the  preciae  words  aie 

plain  and  unamhiguons  in  our  jodgmciit,  we  are  booni 
to  constmc  them  in  their  ordinaiy  sens^  even  thongliit 
do  load,  in  our  ricw  of  the  case,  to  an  absardity  <Nr  ttant^ 
fcst  injustice.  Words  may  be  modified  or  varied,  where 
their  import  is  doabdid  or  obacnre.  Bat  we  issiuni 
the  functions  of  legridainri  when  we  depait  from  ihe'or-^ 
dinarr  meaning  of  the  pirrase  words  med,  mesely  faecanae 
we  sc^.  or  (antr  we  aee«  an  abMirdit\  or  mamfest  ingas* 


lice  from  an  adhenence  to  their  Ktaal  meaning/*  The 
{JaintitT  was  ckariy  eiitiikd  to  notice  bef<»e  a  distress 
ccadd  k^ly  be  kried  upon  his  foods.  In  FmmUt  v. 
TSelJm^frpooi  Oil  Gm^Upkt  CVaywy ,  S  Ad,  fc E. 488, 
by  siatiitx^  cstahbsfainsr  a  as-Ii«ht  oocmnnj,  it  wm 
ciyut«!d.  that,  if  any  penoa  skmld  reAne  or  neglecC,  for 
ton  dars  aftnr  dcTr.iM,  to  mt  anr  rent  due  firom  him  to 
iho  ciwnpanr  jbr  :be  ssi^  of  ca&  sadi  rent  should  be 
wcKMxnv,  bT  the  ccciniziT  or  :hedr  derk.  br  warrant  of 
any  ju»)sof  of  paaoe^  ior  tw  town,  iat^  and  it  skonid  he 
lawnil  iw  tifef  <vwrTw::y.  <w  tbnr  ckii;.oranTpcnon  ael- 
XQ|:  uMer  thedr  ai;;:aK^nrr.  wnk  fsstk  wmaal,  to  levy 
Uie  »mu  A?  dae^  >w  imcscK  asa  side  cs  tlie  eoods  of  the 
pany  ^>  :)Oi[kinuu:  or  renawsD 
Nc  ne\\n>c«M  i-T  anxo^  ix*. 
t«at  *,>  vsNK^  >T  a  ^lBff^w^. 
)^  a;^  >»n»w$  1^  parnr  a»  be 
uk^.  Ok>«^  a  Firmmf  1  miil 

.V^  S  M.  4K  31.  >4r.    ^VK^wmc  <r9H  dkaiir  me  not 

'*»^^"   .^.     TV-v  .-^an  Sf  jk*  a'wM  uns  ttas-j     Then, 
;V  T,ww*  %4Bs  hail  iic  sn^fiKbu  ir  « 


^ 
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it;    is    no  answer  to  say  that  this  was  done  by  mistake,        1854. 
that  the  mistake  was  rectified  before  the  distress      Mattibox 
The  commissioners  have  made  a  rate  out  of  the         „•'• 
tits  of  their  jurisdiction.     [Jervts,  C.  J.   If  they  liad 
^^^^x^itted  to  assess  two  acres,  possi})ly  it  might  have  be^n 
the  rate  was  onequal.] 

QTemple,  abandoning  the  cognisance  so  far  as  related 

"the  growing  crops,  obtained  leave  to  amend  the  rest 

inserting  therein  the  allegations  contained  in   the 

^Ikh.  plea;    and   Hill  withdrew  the  fifth  and  ninth 

and  amended  the  eleventh.] 

^^        temple,  in  reply,  commented  on  the  34th,  44th,  71st, 
"^^     :»ad,  74th,  79th,  81st,  85th,  86ih,  87th,  89th,  and  DOth 

ions  of  the  statute.     He  also  referred  to  Stevens  v. 

cocke,  11  a  B.  731,  and  Marshal!  v.  Nicholls,  21 

V  Joum.,  N.  S.,  Q.  B.  343. 

Cur.  adv.  vult. 

Jervis,  C.  J.     Tliis  ease  has  been  mentioned  several 
eSy  and  consequently  we  have  had  an  opportunity  to 
the  points  which  remain  for  our  decision.     Al- 
ngh  not  entirely  free  from  doubt,  I  tliink,  with  cer- 
1  qualifications,  the  defendants  are  entitled  to  judg- 
^Ht.     This  is  a  replevin  for  taking  the  cattle,  goods, 
chattels,  and  growing  corn,  of  the  plaintiff.     The 
nee,  which  is  addressed  to  the  whole  complaint, 
ea  the  taking  under  the  warrant  of  certain  com- 
ioners  under  a  local  drainage  act.     This  cognisance, 
setting  out  the  various  provisions  of  the  act  of  par- 
ent, in  substance  states,  that  certain  lands  were  didy 
^jged  and  assessed  under  the  act ;  that  the  rate  was 
paid  within  the  period  prescribed  by  the  act ;  that 
*^e  plaintiff  had  since  the  expiration  of  that  period  be- 
e,  and  at  the  time  of  the  taking  was,  the  occupier  of 
Vol.  XIV.— c.  b.  '  c  c 
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1854.        the  land;  that,  he&xre  and  at  the  time  of  tho^talung^s 

MATTiicw"   B^"^  exceeding  the  amount  of  the  rate  tpas  growing ,  oe^ 

^'  cruing,  and  becoming  due  from  the  plaintiff  aa  tenant, 

whereby  the  plaintiff  became  liable  to  pay,  as  well. the 

sum  assessed,  as  also  interest  thereon  from  the  dm 

whereon  the  same  ought  to  have  been  paid,  aeoordngTio 

the  provisions  of  the  act ;   and  that,  the  amonnt  of  the 

rate  and  interest  remaining  unpaid,  the  warrant  iasoed. 

That,  with  some  of  the  pleas  which  have  been  demnrfed 

to,  raises  the  questions  we  have  now  to  discuss.         =  *  /; 

The  first  question  is,  whether  any  distress  can  it 

made  upon  the  occupier  of  lands  rated>  unless,,  at  ibe 

time  of  taking  the  distress,  rent  to  the  amount-  of -the 

rate  is  actuaUy  due  from  him  to  his  landlord*  .:Zhe 

second  question  is,  from  what  date  the  X)ccutBer!  i^  to  b^ 

held  liable  for  interest,  where  he  is  not  the  origittal^^dbr 

faulter.  The  third  and  most  difficult  questaon  is,  whetiteri 

the  defaulting  tenant  not  being  the  person  on  wfaomtihe 

distress  is  made,  the  distress  can  be  lawfully  taken  at  aUi 

under  the  89th  section  of  the  act  of  parliament.     .^    ^ -A 

1.  Rfint  noed         1«  Upon  the  first  question,  I  am  of  opinuin  that  it<is 

^due.  ^*^  ^  ^  not  necessary  that  the  rent  should  be  actually  dole,!  inl 

that  it  is  enough  if  the  distress  is  taken  tor  so  moith'tds 
may  be  at  the  time  accming  due,*T^the  ourreni  quaiier 
or  half-year*  This  turns  upon  the  adnstmotapniofiiAe 
86th  section.  It  cannot  be  said  that  thera  is  anything 
unreasonable  or  unusual  in  making  the  oocupier^' who 
gets  an  immediate  benefit  fixnn  the  drainage,  .pity .  the 
rate  before  his  rent,  out  of  which  he  ia  to  dedoct:il^  bc^ 
comes  due«  The  land-tax,  the  property-tax,'  and>11iq 
sewer^rate,  are  all  instances  of  the  same  kind  of  iduorge 
by  anticipation.  The  words  of  the  85th  section  mre^ 
^t^tall  the  occupiers  of  the  said  lands  which  ahall.  bd 
so  rated  and  charged  by  virtue  of -this  act,  shall  pay  ^  all 
such  sums  of-  money  as  ihall  be  so  assessed,  taxed^  w 
charged  in  respect  of  the  several  lands  in  their  lespectivla 
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oocapations^  and  may  retain  die  same  out  of  the  rents ;  1854. 
and  the  landlords  of  such  lands  shall  allow  the  same  to  Uxmrnm' 
be  retained  oat  of  the  rent,  and  every  such  occupier  habi\ 
shall  be  discharged  of  so  much  money  as  the  said  rate  so 
paid  by  him  shall  amount  to,  as  if  the  same  had  been 
actually  paid  to  his  landlord,  but  not  of  any  interest 
which  may  have  been  incurred  by  such  occupier  Sow 
non-payment  thereof:  Provided  always,  that  no  oc- 
cupier shall  be  compelled  to  pay  more  than  the  rent 
which  shall  from  time  to  time  become  due  from  him  to 
his  landlord/'  The  proviso  is  ambiguous :  the  words, 
'^rent  which  shall  fit)m  time  to  time  become  due"  may 
mean,  rent  which  may  be  from  time  to  time  accruing  or 
becoming  due,  or  rent  which  has  actually  become  due^ 
In  order,  therefore,  to  ascertain  the  true  meaning,  we 
must  look  to  the  preceding  part  of  the  section.  The 
tenant  is  to  deduct  so  much  as  the  rate  so  paid  by  him 
shall  amount  to,  but  not  any  interest  which  may  have 
been  incurred  by  his  default.  It  is  the  rate  which  Iub$ 
been  paid  by  the  tenant,  that  is  to  be  deducted  out  of  the 
rent.  If  so,  it  is  manifest  that  it  must  sometimes  be 
paid  before  the  rent  is  actually  due.  Bent  being  due, 
the  landlord  would  be  entitled  to  demand  it,  subject  to 
a  deduction  oa  account  of  a  rate  which  the  tenant  has 
actually  paid  before  the  rent  is  demanded.  There  is 
nothing  at  all  unreasonaUe  in  holding  this  to  be  the 
meaning  of  the  85th  section. 

2.  Then  comes  the  next  question, — ^for  what  amount  2.  Occupier 
are  the  commissioners  to  distrain?     It  is  limited  ex-  ^forhu^own 
presdy  to  the  amount  of  the  rent  which  shall  from  time  default. 
to  time  become  due.    But,  is  the  interest  to  be  included  ? 
It  would  be  highly  unjust  to  hold  a  subsequent  occupier 
liable  for  interest  which  has  been  incurred  by  the  de&olt 
of  his  predecessor,  particularly  as  he  would  have  no  right 
to  deduct  it  from  the  rent.     It  may  be  right  that  he 
should  be  chargeable  with  the  interest  from  tlie  com- 

c  c2 
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18R4.  mencemcnt  of  liis  occupntion^  inasmtibh -as  he-  might 
from  that  time  be  considered  a  deiatiltcr^  but  not  for  the 
ddault  of  another.  But^  is  t}iis  eonstraction  oonostent 
Mith  the  words  of  the  statute  ?  The  84th  section  enadU, 
*^that,  in  case  any  rates  authorised  by  this  act  to  be 
charged  by  the  commissioners  ahall  not  be  duly  jMiid'to 
the  persons  authorised  to  receive  the  'same,  •  within 
twenty-eight  days  after  the  several  times  appointed  by 
the  said  commissioners  for  that  purpose,  in  manner  pre- 
scribed by  this  act,  every  person  fuiUnff  to  pay  the  Mihe 
shall  also  pay  to  the  said  commissioners  the  interest  far 
the  same,  after  the  rate  of  5/.  per  cent,  per  annum,  frifm 
the  day  whereon  the  same  Ofught  to  be  paid;  which  in- 
terest shall  be  recovered  in  the  same  manner  as  the 
several  rates  or  taxes  are  hereby  directed  to  be  'reeo- 
▼ered/'  Now,  if  the  duty  to  x>ay  is  corrwpondent  with  the 
liability  in  respect  of  occupation,  the  tenant  who  comes  in 
subsequently  to  tlic  time  when  by  the  default  of  some  one 
else  interest  has  become  chargeable,  clearly  ought  to  be 
liable  only  for  interest  from  the  time  he  himself  becomes 
in  default.  That  would  be  manifestly  just.  It  is  true, 
the  commissioners  may,  in  that  event,  lose  a  portion  of 
the  interest ;  but  that  is  the  result  of  their  own  laches 
in  permitting  the  former  occupier  to  quit  without  en- 
forcing their  remedy  against  him. 
.s.  Tenant  I'm-  3.  This  brings  us  to  the  main  and  principal  question 
^uptrat\re  *"  the  case,— IS  the  defaulter  who  was  not  in  the  occu- 
tiuie  the  nit^;     pation  of  the  lands  at  the  expiration  of  the  thirty  davs, 

WHS  i)nvablc.  .  ,  ^        " 

liable  to  a  distress  at  all  ?  That  question  is  involved  in 
some  difficulty.  If  wc  are  to  be  bound  by  the  piecise 
expressions  in  the  statute,  he  only  who  makes  default  is 
liable  to  the  distress.  The  89th  section  enacts  "  that,  if 
any  person,  being  the  occupier  of  any  of  the  lands  rated 
or  taxed  or  assessed  by  the  commissioners  by  virtue  of 
this  act,  shall  refuse  or  neglect  to  pay  the  money  so 
rated,  taxed,  or  assessed  on  such  lands,  within  thirty  days 
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after  the  respective  times  of  payment,  &c.^  It  shall  .be        1854. 
lawful  for  such  collector  or  receiver,  or  such  other  pec-   ~~M]^rmo^ 
son  authorised  by  virtue  of  any  warrant  or  precept  under  ^' 

the  hands  and  seals  of  the  said  commissioners  or  any 
two  of  them  (which  warrant  or  precept  such  conuQis. 
sioners  ore  hereby  required  from  time  to  time  to  grant 
as  occasion  shall  require),  to  enter  into][every  or  any  of 
the  lands  and  grounds  hereby  authorised  to  be  taxed  and 
charged  as  aforesaid,  for  which  rates,  taxes,  and  interest 
shall  bo  due  and  owing,  and  levy  such  sum  of  money 
so  rated,  taxed,  or  assessed,  and  all  arrears  thereof,  by 
distress  and  sale  of  t]ie  goods  and  chattels  of  the  perjH>n 
80  neylecting  or  refv^hng  to  pay  /Ae  samie**  &c.  It  would 
seem,  therefore,  from  the  exact  words  of  the  statute,  Uiat 
the  power  of  distress  is  given  oiUy  against  the  i)ersou 
who  is  a  defaulter  on  the  first  proclamation  of  the  rate. 
That  would  be  open  to  great  abuse.  Intervals  might 
elapse.  The  tenancy  might  cliange  during  tlie  curreocy 
of  the  thirty  days,  and  so  the  commissioners  might  lose 
the  rate  altogether ;  for,  no  remedy  by  distress  is  givon 
against  the  landlord,  and  it  is  very  doubtful  wliother, 
the  statute  having  provided  a  specific  remedy  by  way 
of  distress,  an  action  would  lie  against  the  landlord  for 
the  rate  under  the  act.  (a)  We  must,  therefore,  in  this 
case,  have  recourse  to  what  is  called  the  golden  rule  of 
construction,  a»  applied  to  acts  of  parliament,  viz.  to  give 
to  the  words  used  by  the  legislature  their  plain  and  na- 
tural meaning,  unless  it  is  manifest  from  the  general 
scope  and  intention  of  the  statute  injustice  and  absurdity 
would  result  from  so  construing  them,  [b)    Now,  what  is 

(a)  But  see  the  latter  part  apprehend  it  is  a  rule  in  the 
of  8.  89.  constraction  of  irtatntes,  th&t, 

(b)  This  rule,  so  ofl^n  re-  in.  the  first  ioBtance,  the  gram- 
ferred  to,  is  thxis  expressed  by  matical  sense  of  the  words  is  to 
Mr.  Justice  Burton,  in  War-  be  adhered  to.  If  that  is  con- 
hnrUm  v.  Lovchtnd  d.  Irw,  1  trary  to,  Or  inconsistent  witli, 
Hudson  k  Brooke,  Odi8,->-'*  I  any  <apiH38scd  intention  or  any 
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1864«  the  geneoral  ficope  and  intent  of  this  -act  of  pvlameni?' 
M.AOTminw~  It  is^  to  chaige  ike  land  mth  the  expenses  of  the  diaui« 
age,  and  to  make  the  tenant/  as  it  weve,  the  oondiiit- 
pipe  oar  channel  tkrough  which  the  payment  is  to  fae-ie* 
ceived.  The  90th  section  presents  this  anomaly^*— that,- 
whereas  the  89th  gives  a  power  of  distress  upon,  the 
goods  and  chattels  of  the  party  making  defiEtidt,  after 
the  expiration  of  the  thirty  days,  yet  the  90th  enacts, 
''that,  in  case  any  of  the  hmds  authorised  to  be  rated, 
taxed,  and  assessed  by  the  commiflBioners  by  viitue  of 
this  act,  shall  at  any  time  hereafter  be  unoccapied^  so 
that  no  sufficient  distress  can  be  found  for  leyying  the 
said  rates,  taxes,  and  assessments,  Uien  the  lands  and 
grounds  chargeable  therewith  shall  always  remain  a  ife- 
curity  for  payment  thereof,  and  att  poods  mud  etuUtek 
which  shall  ai  any  time  thereafter  be  found  thereon  tOKj 
be  distrained  and  sold  in  maimer  aforesaid,  until  all 
arrears  of  the  said  rates,  taxes,  and  aesessments,  and  the 
charges  of  such  distress,  shall  be  folly  paid  and  siiiA&ed/' 
niat  plainly  contemplates  that  the  new  or  incoming 
tenant  shall  be  liable.  I  think  we  may  read  the  89tii 
section  so  as  to  make  the  whole  intelligible.  Plough 
not  entirely  free  from  doubt,  it  seems  to  me  that 
that  section  may  be  read  thus, — if  default  be  made 
in  payment  of  the  money  assessed,  within  thirty  days 
after  the  time  appointed  for  pajrment,  the  occupier 
of  the  land,  whoever  he  may  be,  shall  be  liaUe  to 
a  distress,  not  only  for  the  amount  of  the  rate^ 
but  also  for  the  interest  accruing  during  the  period 
of  his  default.  That,  I  think,  will  give  a  reason- 
able construction  to  the  whole  act.    And,  though,  I 

doclared  purpose  of  the  statute,  must  then  be  modified,  extend- 

or  if  it  would  involve  any  ab-  ed,  or  abridged,  so  far  as  to 

surdity,  rcpuguancc,  or  incon-  avoid  such  an  inconvenience, 

eistoncy   in  its  different  pro-  but  no  further." 
visions,  the  innmmatical  sense 


HUbARY   TKBM^.  17  VICTOBIA.  387 

repent^  I  «m  not  froe  from  doubt,  I  can  see  no  other       1854i 
w»y  of  giving  a  sensible  coostruction  to  the  statate,  or     j^^rsmM^ 
of  oarrving  its  itttention  into  effect.    I  think  the  defend-  *'- 

ants  are  entitled-  to  the  judgment  of  the  courts  subject  to 
the  qualifications  si^pgested  during- the  couise  of  the 
argument. 
•  .'  ■ 

Cbssswbll,  J.  After  considerable  difficulty,  I  have 
arrived  at  the  oonclnsion  the  Lord  Chief  Justice  has 
arrived  at  upon  the  construction  of  thia  very  obscurely 
worded  act.  It  is  much  to  be  rctgretted  that  more  pains 
were  not  taken  to  express  in  intelligible  language  the 
intentions  of  the  framers.  The  imper&qt  manner  in 
which  this  has  been  done  mayj  however,  be  accounted 
for/ from  the  drcumstauoe  that  schemes  of  this  sort  for 
ikd  improvement  of  land  are  so  obviously  for  the  benefit 
of  all  parties  interested,  that  no  hostility  is  contemplated 
at  the  time  they  are  concocted.  With  all  its  defects^  I 
still  think  the  statute  capable  of  the  construction  which 
my  Lord  has  put  upon  it,  and  which  accords  with  the 
jiuetice  of  the  case.  The  main  question  is,  whether  the 
plaintifi^,  the  present  occupier  of  the  land,  is  liable  to  be 
distrained  upon  for  that  which  ought  to  have  been  paid  by 
the  preceding  occupier*  The  81st  section  throws  some 
light  upon  that  question.  By  that  section  the  commis- 
sioners are  to  charge  and  assess  all  siich  lands  within 
the  said  parishes  and  townships  as  shall  have  been  in- 
cluded in  the  statement  of  the  valuers,  and  rated  by 
them  as  aforesaid  (s.  72),  and  the  respective  occupiers  of 
such  lands,  with  an  acre  tax  according  to  the  several 
prices  and  sums  at  which  the  said  lands  shall  have  been 
classed  and  taxed  by  the  said  valuers ;  and  such  taxes 
shall  be  paid  to  such  person,  and  at  such  times  and 
place,  as  the  commissioners  shall  from  time  to  time 
direct.  Now,  the  occupiers  there  mentioned  cannot 
mean  those  who  arc  the  occupiers  at  the  time  the  rate  is 
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1854.        chflo^ed  and  assessed^  attd  those  onlf ;  folr><tbat;icM«lniei*' 
Mattison      ^^^'^  would  etclude  those  who,  not  beitig'theti  oecnpienri 
V-  became  snch  at  the  time  the  rate  wsBpagMle.  It  clearly 

must  mean  to  impose  the  liability  upon  the  land,  "and' 
upon  the  occupier^  generally,  fn  respect  thereof.  '  Thafy 
then,  is  one  step.  Then,  a  time  is  fixed  for  the*  paytteivti 
of  the  rate ;  but  it  is  not  said  by  whom  it  is  to  be  paid. 
The  84th  section,  as  to  the  interest,  enacts,  '^thst,  in 
case  any  rates  authorised  by  this  act  to  be  charged  by 
the  commissioners  shall  not  be  duly  paid,'' — not  toying 
by  wham, — ^'  to  the  persons  authorised  to  receive  the 
same,  within  twenty-eight  days  after  the  several  ifmes 
appointed  by  the  said  commissioners  for  that  purpose,  in 
manner  prescribed  by  this  act,  every  person  filing  to 
pay  the  same  shall  also  pay  to  the  said  commissioneps 
the  interest  for  the  same  after  the  rate  of  5^  per  centum 
per  annum  from  the  day  whereon  the  same  ought  to  be 
paid.''  If  the  rate  is  a  continuing  charge  on  the  land, 
why  should  not  the  continuing  non-payment  be  hdid  to 
l)e  a  continuing  failure  to  pay  within  the  meaning  of  that 
section  ?  I  am  of  opinion,  that,  where  there  is  a  default, 
and  the  rate  remains  still  due  as  a  charge  upon  the  land, 
the  non-payment  is  a  continuing  default  attaching  upon 
any  one  who  may  come  into  the  occupation  of  the  land 
afterwards ;  and  that  the  89th  section  applies  to  him  as 
well  as  to  any  preceding  occupier,  and  will  justify  a  dis- 
tress upon  his  g«>od8.  As  to  the  85th  section,  I  think 
we  arc  quite  justified  in  holding  it  capable  of  the  con- 
struction which  Mr.  Temple  seeks  to  put  upon  it.  Sup- 
posing that  the  former  ])art  of  the  section,  as  under  the 
old  property-tax  act,  enables  the  tenant  to  retain  the 
amount  of  the  rate  paid  out  of  the  next  rent,  there  is 
no  absurdity  in  saying  that  he  is,  under  the  latter  part 
of  it,  liable  to  the  extent  of  the  rent  which  is  accniing 
due.  The  former  part  of  the  section  implie^n  that  the 
framers  of  the  act  intended  the  nite  to  be  paid  before 
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the;  «v«iit'luidi  aoftoalljr  become  due.    This  view  receiveB       ISS-k 
aovne.ecmfiniuitian from  the  case  of  Stubbs  v.  Parsons,     mattison 
3tr  :S...&  Aid.  616^ — which  arose  upou  the  land-tax  act,        ^uut 
4fae  woidA:!^  which  are  not  exactly  like  those  of  the  pre- 
sent act, -f^whereBayley^  J.;  says,  f' The  law  considers  the 
XMMyxBeoLt:  of  land-tax  as  a  payment  of  so  much  of  the  rent 
doe,  or  growing  due,  to  the  landlord/^     So,  here, 
occupier  or  tenant  is  not  to  be  compelled  to  pay  to  a 
extent  than  the  rent  due  or  growing  due  at  the 
the  rate  becomes  payable.    The  framers  of  the  act 
undoubtedly  left  scope  for  the  very  ingenious  dis- 
^^naoion  we  have  heard  as  to  its  meaning. 

^lUiAHs,  J.     I  am  of  the  same  opinion.    The  act  of 

I^firiiameat  in  question  is  penned  in  so  careless  and 

^loTcaly  a  manner,  that  I  believe  a  decision  either  way 

"^^Oiild  be  perfectly  irreconcileable  with  some  of  its  pro- 

'^'^sions.    Upon  the  whole,  however,  I  think  it  is  evident 

^^^dttgh  that  the  rate  was  intended  to  be  a  charge  upon 

land  in  the  hands  of  the  occupier,  and  that  the  occu- 

is  liable  to  be  distrained  on  for  any  part  of  tlic  rate 

^^^l^ich  may  be  in  arrear,  not  exceeding  the  amount  of  the 

*^^^t  which  may  be  due  or  accruing  due  from  him  to  his 

^^idlord,  and  the  interest  from  the  time  of  his  own  dc- 

t.  The  defendants,  therefore,  will  be  entitled  to  judg- 

t,  except  as  to  the  growing  crops,  and  such  part  of 

^  interest  as  may  have  become  due  before  the  plaiu- 

s  occupatiou  commenced. 

The  rule  was  drawn  up  as  follows  : — "  It  is  ordered 

^**at  judgment  be  entered  for  the  defendants  upon  the 

^^murrer  to  the  plaintilFs  eleventh  and  twelfth  pleas  in 

^^,  BO  far  as  the  same  relate  to  that   part  of  the 

^'ognisance  which  seeks  to  justify  the  taking  of  the 

^ttle,  goods^  and  chattels   in  th(5  declaration  in  this 

^'itiue  uicnlioncd ;   and  that  judgment  l)c  entered   for 
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1854>  the  plaintiff  «s  to  the  residue  of  tlie  said  oogpManeef 
Mattibon      and,  bjr  conaent,  thai  Uiero  be  no  coets  on  oMier  ode 

Habt.  as  to  the  amendments  made  in  the  pleadings  in.  thib 
eanse  by  the  withdrawal  of  the  fifths  iixth^  and  ninrik 
pleas  in  bar^  or  the  amendment  of  the  olsventb'.  aol 
twelfth  pleas  in  bar  by  the  plaintiff^  or  a»  to  the  ame^^ 
ment  of  the  cognisance  by  the  defendants.''' 


I  •  ■ . 


Jan*  14. 

A  contract  was 
made  in  lion- 
don,  as  fol 


Ma^ony  V.  Kekuj^e. 

1  HE  declaration  stated,  that,  on  the  4tH  of  Sep 
18^2,  in  consideration  that  the  plaintiiir  would  ciigagb 
lowi:— "Con.  himself  with  Messrs.  Vacher  &  Tilly/ of ''koiAaii'.'tn 
MeBBrs.v.&  IVancc,  from  the  1st  of  October,  1852,  till  thd  8lst  of 
inVranc^  and  March,  1853,  for  the  proper  merchantable  cutting^  m^- 
^^*'m^m*^"  ing,  and  preparing  of  French  provisions  at  Mor!aix,it1ie 
engages  iiim-  defendant  promised  the  plaintiff,  that  he,  the  plaintiff, 
with  Mcaws.  should  rcccive  a  free  passage  out  to  Morlaix  from  Ijoi- 
Ic^&c^for  ^^^'  ^^^  hsLcli  again,  and  wages  for  the  said  periodf  of 
the  proper  and   time  at  the  rate  of  30*.  sterling  per  week  :  that,  in  pur- 

merchantable  #•«  •!  •  ^  ■  i  ^      ,  v^ 

cutting,  &C.,  of   suance  of  the  said  promise  and  agreement,  the  plaintiff 

rio^tt  Mfor-'  *^^'  ®^  ^^^  ^^^^  ^*  ^^  September,  engage  liimself  to 
laix,onreceiv-    Mcssrs.  Vacher  &  Tilly,  and,  as  soon  afterwards  as  the 

sago  out  to        defendant  had  procured  for  the  plaintiff  a  free  passage  to 

Won.^     Morlaix,  to  wit,   on  &c.,  proceeded  from  London  to 

back  again,  and  Morlaix,  and  immediately  on  his  arrival  there,  to  wit, 

wages  of  30f.  .  •'  . 

sterling  per  on  &c.,  entered  into  the  service  of  Messrs.  Vacher  & 
yT&  T.  finSng  Tilly,  in  pursuance  of  his  engagement :  that  the  plaintiff 

the  requisite 

tools,"  &c  This  contract  was  signed,  "  For  V.  &  T.,  C.  K.  (the  defendant),  M.  M/'  :— 
Hold,  that  the  contracting  parties  wore  V.  &  T.  and  the  plaintiff;  and  tliat  the  defendant, 
by  signing  it  on  behalf  of  V.  &  T.,  did  not  rendor  hiuunlf  pcrBoinaUj  liaUe. 
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was  raadjr  and  wiUing  to  perfiorm  his  engigonent;  yet       1854. 
that  McBBiB.  Vacher  ft  Tilly  discharged  him  j  wherebj      ^is^aovT 
tiid  plaintiff  lost  hit  wages  firom  the  day  of  his  diachoiKe  «•  / 

tiU  the  81st  of  March,  1858^  and,  in  oonflequenoe  of  his 
having  entered  into  that  engagement^  lost  another  en- 
gagement, at  Nantes,  8co. 

The  defendant  pleaded,--**  first,  that  he  did  not  pro- 
mise in  manner  and  form  as  alleged, — secondly,  that  the 
promise  of  the  defendant,  and  the  contract  in  the  decla- 
ration mentioned,  were  made  subject  to  a  condition,  that 
is  to  say,  that,  shoidd  any  di£ferences  arise  between  the 
plaintiff  and  Messrs.  Vacher  &  Tilly,  on  accoimt  of  the 
plaintiff's  inability  or  improper  conduct,  the  contract  was 
to  be  considered  null  and  void,  and  the  plaintiff  was  to 
have  no  daim  for  further  wages,  nor  the  free  passage 
back  to  ]jQndon;  that,  after  the  plaintiff  entered  into 
the  service  of  Messrs.  Vacher  &  Tilly,  and  before  they 
discharged  him,  or  refused  to  pay  him  any  further  .iirag;es^ 
differences  did  arise  between  the  plaintiff  and  Messrs. 
Vacher  &  Tilly,  on  account  of  the  plaintiff's  improper 
conduct,  and  his  inability  to  perform  his  contract,  to  wit, 
in  the  proper  and  merchantable  cutting,  messing,  and 
preparing  of  French  provisions  at  Morlaix;  that  the 
plaintiff,  after  he  entered  into  the  service,  and  before  his 
discharge,  and  the  refusal  of  Messrs.  Vacher  &  Tilly 
to  pay  him  any  further  wages,  did  conduct  himself  im- 
properly, and  so  as  to  be  unable,  and  he  was  unable,  to 
perform  his  contract,  and  in  a  proper  and  merchantable 
manner  to  cut,  mess,  and  prepare  French  provisions  at 
Morlaix :  whereupon,  by  reason  of  the  premises,  and 
of  the  differences  and  improper  conduct  aforesaid,  the 
contract  became  null  and  void,  and  Messrs.  Vacher  & 
Tilly  elected  that  the  contract  should  be  considered,  and 
should  be,  null  and  void, — whereof  the  plaintiff  had 
notice;  and  that  thereupon  Messrs.  Vacher  &  Tilly 
discharged  the  plaintiff  from  their  service,  and  refused  to 


KXKUI^. 
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1854.  pay  him  any  further  wages,  as  they  lawfully  might  ifbr 
j4^Q,Y  *^®  cause  aforesaid^  and  which  said  discharge  firom  serr 
*i  J.  ^^^f  ^^^  refusal  to  pay  the  plaintiff  further  wages^ 
were  the  same  discharge  from  service  and  refusal  to  pay 
the  plaintiff  further  wages^  in  the  declaration  mentionad^ 
and  therein  assigned  as  the  breach  of  the  said  pcomise 
of  the  defendant. 

Upon  these  pleas,  the  plaintiff  joined  issue.  / 

The  cause  was  tried  before  Cresswell^  J. ^  at  the 
sittings  in  London  after  last  Michaelmas  Term.,  t  The 
plaintiff  put  in  the  following  written  contract  i-^        . 


I  /'  I 


"  Contract  between  Messrs.  Vacher  &  Tilly,  Morlaix, 
Prance,  and  Matthew  Mahony,  London.  Matthew  Ma- 
hony  engages  himself  hereby  mtli  Messrs.  Vacher  &  Tilly, 
Morlaix,  from  the  1st  of  October,  1852,  till  the  31st  of 
March,  1853,  for  the  proper  and  merchantable  cutting, 
messing,  and  preparing  of  French  provisions  at  Morlaix, 
— as,  pork,  beef,  and  bacon, — on  receiving  a  free  passage 
out  to  Morlaix  from  London,  and  back  again,  and  wages 
of  SOs.  sterling  per  week.  Messrs.  Vacher  &  Tilly 
finding  tlie  requisite  tools.  Should  any  differences  arise 
on  account  of  Matthew  Mahony's  inability  or  improper 
conduct,  this  contract  is  to  be  considered  null  and  void, 
and  Matthew  Mahony  has  no  claim  for  further  wages 
nor  free  passage  back  to  London. 

"  For  Vacher  &  Tilly,  Charles  Kekule, 
"  London,  Sept.  4,  1852.  ^^  Matthew  Mahony.'' 

Pursuant  to  this  contract,  the  plaintiff,  having  selected 
the  necessary  tools  from  a  lot  produced  to  him  for  that 
purpose  by  tlic  defendant,  proceeded  to  Morlaix^  wh^re 
he  arrived  on  the  8th  of  October,  1852,  and  continued 
in  the  sendee  of  Messrs.  Vacher  &  Tilly  there  until  the 
2nd  of  November,  when  they,  disapproving  of  his  mode 
of  working,  discharged  him,  but  at  the  same  time  gave 
him  a  certiiicatc  of  good  conduct.     One  third  of  the 
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sfeipulated  weekly  ealaiy  had  in  the  mean  time  been        1854. 
paid  by  the  defendant  to  the  plaintiff  ■«  wife  in  England.       MAnoirY 
On  the  part  of  the  defendant^  it  was  objected  that  the  **•    i 

ocyatraot  was  made  with  Vacher  &  Tilly,  and  not  with 
SftiniBelf,  he  signing  it  only  as  their  agent ;  and^  the 
jndge/ being  of  this  opinion,  directed  a  verdict 
be  entered  for  the  defendant  on  the  first  issue. 
A%  to  the  second  issne^  his  lordship  was  of  opinion 
"tiKat  Messrs.  Vacher  &  Tilly  were  authorised  by  the  terms 
■the contract  to  discharge  the  plaintiff  only  in  the 
cat  of  inability  or  misconduct;  and,  there  being  no 
^videi^qe  of  either,  he  directed  a  verdict  to  be  entered 
*<^*'.ihe  plaintiff  on  that  issue, — reserving  leave  to  the 
I^lamtiff  to  move  to  enter  the  verdict  for  him  on  the  first 
^^sne  also,  if  the  court  should  think  the  ruling  thereon 
^>*»oneous, 

8,  Temple  now  moved  accordingly.     The  credit  in  this 

^^=^«e  was  given  to  the  agent  in  London,  and  not  to  the 

*^ineign  principal.     If  this  had  been  the  case  of  a  con- 

for  the  purchase  or  sale  of  goods,  it  would  admit  of 

doubt.      Dr.  Story,  in    his  work  on  Agency,   3rd 

it.  p.  345,  §  267,  speaking  of  the  liabilities  of  agents, 

, — "  If  the  agent  should,  at  the  time  of  the  purchase 

the  goods,  acknowledge  that  he  is  purchasiug  for 

'^'liother  person,  but  should  not  then  name  hhn,  in  such  a 

^^^  he  would  be  held  personally  liable,  although  the 

I^tnncipal,  when  discovered,  might  also  be  liable  for  the 

^^bt,"     And  in  $  268,  he  says  :  ^'  It  is  partly  upon  this 

^>ound,  and  partly  upon  the  ground  of  general  con- 

^^^^nicnoe,  and  the  usage  of  trade,  that  the  general  rule 

0\)tain8,  that  agents  or  factors  acting  for  merchants  re- 

•^dent  in  a  foreign  country  (as,  for  example,  in  France 

^^  Germany),  are  held  personally  liable  upon  all  con- 

^aet$  made  by  them  for  their  employers;     and  this 

^thout  any  distinction,  whether  they  describe  them- 
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1854        selves  in  the  contract  as  agents  or  not.    In  ^(ich  MMi 
MAHoirt       *^®  ordinary  presumptioa  is,  that  credit  is  giv^  to  the 
jt  ^'  ^       agents  or  factors  ;  and  not  only  that  credit  is  given  to 
the  agents  or  factors^  but  that  it  is  eipcbuivefy  giten  to 
them^  to  the  exoneration  of  their  employers.     StiU^  hem^ 
eret,  this  presmnption  is  liaUe  to  be  rebatted>  either  bj^ 
proofs  that  credit  was  given  to  both  principal  and  agent; 
or  to  the  principal  only ;  or  that  the  nsage  of  trade 
does  not  extend  to  the  particular  case/'    Again,  ht  stffii 
in  §  290 :  ''  There  are  cases  in  which  the  presamptioo 
of  an  exclusive  credit  being  given  to  an  agent  is  so 
strong  as  almost  to  amount  to  a  condnsive  presmnptiom 
of  law.    Thus^  for  example,  where  a  known  factor  buys 
ot  sells  goods  for  his  principal,  who  is  residient  in  li 
fbreign  country, — as,  for  example,  in  France  or  Gka^many, 
— it  win  be  presumed,  in  the  absence  of  all  yebntfuig 
circumstances,  that  credit  is  given  exclusively  to  the 
factor  in  the  whole  transaction,  and  that  he  ib  d^alt 
with  as  the  principal.    This  doctrine  miay  be  saAnfan^ 
torily  explained,  in  many  cases,  by  the  eonsideMtioa 
already  stated,  that  there  is  no  other  known  responsible 
principal.    But  it  is  founded  upon  a  broader  gr^nnd^ 
vis.  upon  the  presumption  that  the  party  dealing  "with 
the  agent  intends  to  trust  one  who  is  known  to  himaaid 
resides  in  the  same  country  and  is  subject  to  the  «bni& 
laws  as  himself,  rather  than  to  one  who,  if  known,  eaaa^i 
not,  from  his  residence  in  a  fordgn  country,  be  madef 
amenable  to  those  laws,  and  whose  liability  may  be 
afiRscted  by  local  institutions  and  local  exemptions,  wUdi 
may  put  at  hazard  both  his  rights  and  his  remediesi'^ 
For  these  positions,  the  learned  author  cites  ■  immenMw 
authorities ;   amongst  others,  a  dictum  of  Eyre,  C  J.| 
in  De  Gailhn  v.  UAiffk,  1  Bos.  &  P.  868,  where  hia 
lordship  says, — '^  I  am  not  aware  that  I  have  ever  kxm^ 
curred  in  any  decision  in  whioh  it  has  been  held,  that,  if 
a  person^  describing  himself  as  agent  for  another  residing 
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abroodj  enter  into  a  contract  herei  be  is  not  personally  185^ 
liable  on  the  contract ; "  and  also  the  case  of  T%omsan  Ju^^^ 
Y.  Davenport,  0  B.  &  C.  78,  4  M.  &  R,  110.  Lord  ^^^j^^ 
Tenterden  in  that  case  says :  ^'  I  take  it  to  be  a  general 
rule,  that,  if  a  person  sells  goods  (supposing  at  the  time 
of  the  contract  he  is  dealing  with  a  principal),  but  after- 
wards diaoovers  that  the  person  with  whom  he  has  been 
dealing  is  not  the  principal  in  the  transaction,  but  agent 
fiar  a  third  person,  though  he  may  in  the  mean  time 
have  debited  the  agent  with  it,  he  may  afterwards  re- 
cover the  amount  &om  the  real  principal ;  subject,  how- 
ever, to  this  qualification,  that  the  state  of  the  account 
between  the  principal  and  the  agent  is  not  altered 
to  the  prejudice  of  the  principaL  On  the  other  hand, 
if  at  the  time  of  the  sale  the  seller  knows,  not  only 
that  the  person. who  is  nominally  dealing  with  him  is  not 
principal^  but  agent,  and  also,  knows  who  the  principal, 
really  is,  and,  notwithstanding  all  that  knowledge, 
chooses  to  make  the  agent  his  debtor,  dealing  with  him, 
and  him  alone,  then,  according  to  the  cases  of  Addi$o» 
V.  GandoMequiy  4  Taunt.  574,  and  Paierson  v.  Gandasse* 
guh  1&  £aat»  62,  the  seller  cannot  afterwards,  on  the 
&ilure  of  the  agent,  turn  round  and  charge  the  principal, 
ha^ng  once  made  his  election  at  the  time  when  he  had 
the  power  of  choosing  between  the  one  and  the  other. 
There  may  be  another  case,  and  that  is,  where  a  British 
merchant  is  buying  for  a  foreigner.  According  to  the 
universal  understanding  of  merchants,  and  of  all  persons 
in  trade,  the  credit  is  then  considered  to  be  given  to  the 
British  buyer,  and  not  to  the  foreigner.''  The  siune 
rule  is  adopted  in  Smyth  v.  Anderson,  ante,  VoL  VII,  p. 
21.  In  Gonzales  v.  Sladen,  Bull  N.  P.  180,  it  is  dis- 
tinctly  laid  down,  that,  ^^  where  a  factor  to  one  beyond 
sea  buys  or  sells  goods  for  the  person  to  whom  he  is 
tB^ctor,  an  action  will  lie  against  or  for  him  in  his  own 
name;  for>  the  credit  will  be  presumed  to  be  given  to 
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1854.        him  in  the  first  case,  ond^  in  the  lost,  the  promise  will  be 

M^oNT       presumed  to  be  made  to  him^  and  tlie  rather  so  as  it  is  so 

_  ^'    I       much  for  the  benefit  of  trade."     {Jervis,  C.  J.   All  the 
Kbxulb. 

cases  are  cases  of  contracts  for  the  supply  of  goods  from 
England  for  a  foreign  principal.  Here,  the  contract  is 
for  service  to  be  perfoi*med  in  France.]  That,  it  is  sub- 
mitted, makes  no  real  difference.  Suppose  A.,  resident 
in  England,  as  agent  to  C.  contracts  with  B.  to  deliver 
goods  to  C.  in  France :  there,  the  contract  would  be  to 
be  performed  abroad :  and,  suppose  C.  refused  to  accept 
the  goods,  against  whom  would  B.  have  his  remedy,—^ 
against  the  foreigner,  or  against  A.?  [Jervis,  C.>  J. 
Against  the  person  he  contracted  with,  whoever  that 
might  be.]  In  Wilson  v.  de  Zutueta,  14  Q.  B.  406,  the 
plaintiff  and  defendant  being  resident  in  England^  and 
Farejo  at  Havana,  and  the  defendant  being  a  fbareign 
agent,  a  written  contract  was  entered  into  by  the  plain- 
tiff with  the  defendant,  "  in  behalf  and  representation  of 
Pary'o,  of  Havana"  (so  stated  in  the  agreement),  that  the 
plaintiff  would  proceed  as  fireman  and  stoker  on  board 
the  Tridentc  steamer,  then  about  to  leave  London  for 
Havana^  calling  at  intermediate  ports^  to  be  placed  in 
the  service  of  Farejo,  and  would  faithfully  do  the  work 
of  fireman  or  stoker  on  board  the  Tridente,  and  obey  the 
orders  of  the  engineers :  in  consideration  of  the  service, 
the  plaintiff  was  to  receive  wages  at  5/.  per  month, 
payable  monthly,  and  21.  per  month  for  finding  himself 
in  provisions  :  during  the  intended  passage  rations  were 
to  be  served  out  to  the  plaintiff  on  account  of  Farejo :  the 
contract  to  be  understood  to  be  in  force  for  one  year  cer- 
tain firom  the  date ;  and,  should  the  plaintiff  be  discharged 
before  that  time,  three  months'  wages  were  to  be  paid  in 
advance,  besides  finding  him  a  passage  home :  Farejo 
being  at  liberty  to  confirm  and  continue  the  engage- 
ment on  the  terms  stated^  or  to  discharge  the  plaintiff 
and  to  find  him  his  passage  back  to  England  :  the  wages 
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to  be  payable  up  to  the  day  of  the  plomtiff' s  atrival  in  '  185^. 
Enghtnd,  unless  he  shoiold  be  discharged  for  miscoitdiict  *,-  musosy 
and  one  month's  pay  to  be  advanced  for  the  plaintiflPs  ^-  t 
outfit'  for  the  voyage.  It  'was  there  argued  that  the  rale 
laid  down  by  the  above-cited  authorities  is  confined  to 
cases  of  the  purchase  of  goods^  and  is  inapplicable  toati 
executory  contract^  especially  a  contract  to  be  executed 
abroad :  but  the  court  held^  that  the  defendant  v^as-  - 
liable  for  breaches  of  the  agreement^  by  not  serving  the 
rations  during  the  outward  passage^  by  the  discfaatgeof' 
the  plaintiff  before  the  Tridente  arrived  at  Havana^  and 
by  the  non-payment  of  three  months^  wages  in  advance; 
That  case  is  not  to  be  distinguished  from  this.  Here^  as^ 
there^  there  were  stipulations  which  could  only  be  per- 
formed  in  this  country.  [Jervis,  C.  J.  In  every  case  of 
contract,  it  is  a  question  of  intenticm.  If  that  be  lefk  in 
doubt^  the  circumstance  of  its  being  a  foreign  contract 
may  be  looked  at.  No  doubt^  a  man  may  contract  as 
agenti  and  not  otherwise.  But  here  the  contract  is  upon 
the  face  ot  it  expressed  to  be  made  between  Vacher  & 
Tilly  and  Mahony^  and  not  between  the  latt^  and 
Kekule.]  The  part  performance  by  the  defendant^  and 
his  subsequent  conduct,  shews  what  was  his  understand^ 
ing  of  the  contract.  [Mauley  J.  What  the  two  parties 
understand  by  the  agreement,  is  no  more  than  what  any 
other  two  persons  understand  by  it.  And,  what  tliey 
say  afterwards,  can  have  nothing  to  do  with  the  legal 
construction  of  the  contract.  Jervis,  C.  J.  I  must  con- 
fess  I  do  not  go  along  with  the  reafioning  of  the  judges 
in  Wilson  v.  de  Zulusta,  that,  because  a  small  portion  of 
the  contract  is  to  be  performed  in  En^and,  therefore  the 
agent  here  is  liable.] 

Jervis,  C.  J.  It  seems  to  me  that  the  point  presented 
in  this  case  is  a  very  simple  one^  and  that  there  ought  to 
be  no  rule.    The  question,  no  doubt,  is  one  of  intention, 
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1854.  to  be  collected  from  the  contract.  Ordinarily^  where  an 
Hj^Q^y  English  agent  contracts  on  behalf  of  a  principal  residing 
^'  ,  abroad,  the  agent  is  prim&  £Eune  considered  to  pledge  his 
own  credit^  because  it  is  highly  improbable  that  the  per- 
son he  is  contracting  with  would  give  credit  to  flie 
foreigner.  But  that  is  not  like  this  case.  Here  is  a 
written  contract^  the  meaning  of  which  is  to  be  collected 
from  the  face  of  it.  It  is  expressed  to  be  a  contract 
between  Yacher  &  Tilly  and  Mahony.  But  it  is  aaid^ 
that,  because  it  is  signed  at  the  end  by  Kekol^  ''as 
agait  for  Yacher  &  Tilly/'  therefore  he  is  to  be  held 
liable.  That,  however,  by  no  means  follows.  Hiat  is 
nothing  more  than  an  assertion  that  he  had  authority 
to  make  the  contract  for  them.  Oould  it  have  been 
contended  that  Kekul^  would  have  been  liable,  if  he  had 
signed  the  contract  (having  authority  so  to  do)  with  the 
names  of  Yacher  ft  Tilly?  The  only  argument  that  at 
all  presses,  is  that  derived  frxnn  WUstm  v.  de  Zmlmeta. 
That  case,  however,  is,  I  think,  distingmshaUe.  The 
decision  proceeded  upon  the  particular  wording  of  the 
contract.  Zulueta  there  entered  into  the  contract  himsdf, 
though  acting  on  behalf  of  his  foreign  principaL  •  Here, 
Eekul^  makes  no  contract  at  all :  tiie  contraok  profisBses 
to  be  between  Yacher  &  Tilly  and  the  jdaintiff,  Stdiule 
merely  representing  Yacher  &  Tilly.  I  think  my 
Brother  Cresswell  was  r^ht  in  withdrawing  the*  case 
from  the  jury. 

Maule,  J.  I  am  of  the  same  opinion.  This  is  «n 
action  brought  against  the  defendant  upon  a-  written 
contract.  We  must,  therefore,  look  at-  the  contnust  it- 
self. It  is  couched  in  the  plainest  possible  language; 
and  there  is  a  total  absence  of  all  mention  of  the  defend- 
ant in  it  It  commences  by  declaring  the  contract  to, be 
made  between  Yacher  &  Tilly  and  the' plaintiffs*  it  then 
goes  on  to  say  that  the  fdaintiff  thereby  engages  him- 
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self  with  Vaoher  &  Tilly  for  a  given  period^  to  perform        1854. 
certain  services^  on  receiving  a  free  passage  to  Morlaix,       Mahott 
and  certain  wages ;  Yacher  &  Tilly  finding  the  requisite  ^'  , 

tools  :  it  then  provides  for  a  dissolution  of  the  contract 
in  a  given  event.  The  defendant's  signature  "  for  Vacher 
&  Tilly  ^'  is  all  there  is  to  connect  him  in  any  way  with 
the  contract.  The  defendant,  however,  does  not  assume 
to  contract :  he  is  only  the  hand  by  which  Vacher  & 
Tilly  make  the  contract.  If  he  had  written  their  names, 
with  their  authority,  that  would  have  bound  them.  So, 
if  he  had  said,  "  Per  procuration  of  Vacher  &  Tilly," 
and  signed  his  own  name,  Vacher  &  Tilly  would  have 
been  bound,  if  he  had  their  authority.  I  think  the  case 
is  abundantly  clear.  The  agreement  in  its  heading  pro- 
fesses to  be  made  between  Vacher  &  Tilly  and  the  pon- 
tiff:  in  the  body  of  it,  he  professes  to  be  treating  with 
them :  and,  when  the  contract  comes  to  be  signed, 
Vacher  &  Tilly,  not  being  present,  employ  Kekule  to  act 
for  them  in  the  matter  of  signing  it.  That  merely  puts 
it  upon  the  footing  of  a  document  signed  by  them.  If 
the  contract  had  been  signed  **  Charles  Kekule ''  simply, 
it  would  have  been  unintelligible.  The  mode  of  signature 
h^re  adopted  is  strictly  in  conformity  with  what  the 
contract  required. 

Williams,  J.  I  am  of  the  same  opinion.  The  only 
question  is,  whether  the  defendant  entered  into  the 
written  contract  before  us.  To  determine  that,  we  must 
look  at  the  terms  of  the  instrument.  The  very  form  of 
it  excludes  the  notion  of  the  defendant's  having  entered 
into  any  contract  at  all.  I  think  the  case  is  clearly  dis- 
tinguishable from  Wilson  v.  de  Zulueta.  There,  the  de- 
fendant was  party  to  the  agreement ;  and,  although  it 
appeared  on  the  face  of  it  that  he  was  the  agent  of  Pargo, 
the  only  question  was  whether  or  not  he  intended  to 
pledge  his  own  personal  responsibility.       The   court 
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looking  at  the  contract^  and  the  surrounding  circum- 
stances^ thought  he  did. 

Cresswell,  J.^  signified  his  concurrence. 

Rule  refused. 


Jan,  11. 

Upon  a  trial 
by  tbo  record, 
the  court 
anicndcil  tlio 
declaratiou  by 
«aBertiiig  there- 
in the  true  date 
of  the  jadg- 
mcnt  recover- 
ed, uuder  the 
15  &  16  Vict, 
c.  7G,  8.  222. 


Noble  v.  Chapman. 


1  HIS  was  an  action  upon  a  judgment  recovered  by 
the  plaintiff  in  this  court  against  the  defendant.  The 
declaration  alleged  the  judgment  to  have  been  recovered 
on  the  28th  of  December,  1848  :  but,  upon  the  record 
being  produced  in  court  on  the  trial  of  an  issue  of  nut 
tiel  record,  it  appeared  that  the  judgment  was  recovered 
on  the  23rd  of  December,  1848. 

Milward,  who  was  instructed  to  move  for  judgment, 
thereupon  prayed  that  the  declaration  might  be  amended, 
by  inserting  therein  the  23rd  in  lieu  of  the  28th  of 
December.  He  submitted,  that,  though  such  an  amend- 
ment could  not  have  taken  place  under  the  3  &  4  W.  4, 
c,  42,  s.  23, — Cooper  v.  Pennefather,  ante.  Vol.  VII,  p. 
739, — the  words  of  the  recent  act,  15  &  16  Vict  a  76, 
s.  222, — ^'  it  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge 
sitting  at  nisi  prius,  at  all  times  to  amend  all  drfects 
and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not^  and 
whether  the  defect  or  error  be  that  of  the  party  applying 
to  amend,  or  not;  and  all  such  amendments  mtij  be 
made  with  or  without  costs,  and  upon  such  terms  as  to 
the  court  or  judge  may  seem  fit ;  and  all  such  amend- 
ments as  may  be  necessary  for  the  purpose  of  determin- 
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ing  in  the  existing  suit  the  real  question  in  controversy        1854, 
between  the  parties^  shall  be  so  made/' — were  large        Noblb 


enough  to  justify  it.  Chapman. 

Per  Curiam.    Let  the  record  be  amended. 

The  rule  was  drawn  up  as  follows : — "  Forasmuch  as 
the  plaintiff  hath  this  day  brought  into  this  court  the 
record  of  the  judgment  by  him  in  pleading  alleged^  it  is 
ordered  that  judgment  be  thereupon  entered  for  the 
plaintiff  on  the  issue  of  no  such  record  joined  between 
the  said  parties^  unless  cause  be  shewn  to  this  court  to 
the  contrary  on  Monday  next." 

No  cause  was  shewn. 

Judgment  accordingly. 


Webb^  Executor  of  Eleanor  Warr^  deceased^  v. 

Adkins. 


Jan,  27. 


1  HIS  was  an  action  upon  a  promissory  note  given  by  Tlio  plaintiff, 
the  defendant  to  the  testatrix  in  her  life-time,  with  a  tor,  having  ad" 
count  for  money  lent.     The  declaration  concluded  with  fitted  that  he 

•^  ^  ^  had  not  ob- 

a  profert  of  the  letters  testamentary,  in  the  form  in  use  tained  probate 
before  the  passing  of  the  Common  Law  Procedure  Act,  will,— the 
15  &  1 6  Vict.  c.  76.  *^\"  ^^**- 

due  of  its  gene- 

The  defendant  had  pleaded^ — first,  that  the  note  was  ral  common- 

law  iurisdic- 

agreed  to  be  given  up  to  be  cancelled,  provided  the  de-  tion  to  prevent 
fendant  paid  5/.  a  year  to  the  testatrix,— secondly,  ne  ^Jl^^^^y^ 

unques  executor.  the  proceedings 

-«,.-,  until  probate 

The  plaintiff  traversed  the  first  plea,  and  jomed  issue  should  be  taken 

upon  the  second.  ^i^bifn^« 

Several  ineffectual  attempts  having  been  made  at  thereof  given 

1  ,      .     .  .  ^  ,  t  i.  1^1  ^^^^  dofond- 

Chambers  to  obtain  inspection  of  the  probate  of  Eleanor  ant. 
Warr^s  will, 
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1854. 

Webb 

c. 
Abkivs. 


Milward,  on  a  fonner  day  in  this  term^ — ^upon  an 
affidavit  stating  that  application  had  on  the  preceding 
day  been  made  to  the  plaintiff's  attorney  for  an  inspec- 
tion of  the  probate,  when  he  informed  the  defendant's 
attorneys  that  none  had  yet  been  obtained^ — amoved  for 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  he 
should  not  produce  the  probate  for  inspection,  or  why 
the  proceedings  should  not  be  stayed  xmtil  probate  should 
be  taken  out^  and  why  the  defendant  should  not  have 
leave  to  plead  payment  into  courts  retaining  the  plea  of 
ne  unques  executor.  He  founded  his  application  npon 
the  6tB  section  of  the  14  &  15  Vict.  c.  99  {a),  and  the 
common-law  power  of  the  courts  submitting  that  the 
l^slature,  when  they  abolished  profert  by  the  65th 
section  of  the  15  &  16  Vict.  c.  76,  and  provided  by  the 
56th  section^  that  "  a  party  pleading  in  answer  to  any 
pleading  in  which  any  document  is  mentioned  or  referred 
to^  shall  be  at  liberty  to  set  out  the  whole  or  such  part 
thereof  as  may  be  material,  and  the  matter  so  set  out 
shall  be  deemed  and  taken  to  be  part  of  the  pleading  in 
which  it  is  set  out/'  merely  intended  to  prevent  needless 
prolixity,  and  did  not  mean  to  deprive  the  defendant  of 


(a)  Which  enacts,  that, 
"  whenever  any  action  or  other 
legal  proceeding  shall  hence- 
forth be  pending  in  any  of  the 
snpeiior  conrts  of  common  law 
at  Westminster  or  Dublin,  or 
the  court  of  Common  Pleas  for 
the  connty  palatine  of  Lancas- 
ter, or  the  court  of  Pleas  for 
the  county  of  Durham,  such 
court,  and  each  of  the  judges 
thereof,  may  respectively,  on 
application  made  for  such  pur- 
pose by  either  of  the  litigants, 
compel  the  opposite  party  to 
allow  the  party  making  the  ap- 
plication to  inspect  all  docu- 


ments in  the  custody  or  under 
the  control  of  such  opposite 
party  relating  to  such  action  or 
other  legal  proceeding,  and,  if 
necessary,  to  take  examined 
copies  of  the  same,  or  to  pro- 
cure the  same  to  be  duly  stamp- 
ed, in  all  cases  in  which  previ- 
ous to  the  passing  of  this  act  a 
discovery  might  have  been  ob- 
tained by  filing  a  bill,  or  by 
any  other  proceeding  in  a  coiu^ 
of  equity,  at  the  instance  of 
the  party  so  making  application 
as  aforesaid  to  the  said  court 
or  judge.** 


AsKurs. 
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the  advantage  he  would  have  had  by  profert  in  the  1854. 
ordinary  way.  He  also  referred  to  Bkick  v.  Gompertz,  wsbb 
7  Exch.  67,  and  Doe  d.  Child  v.  Roe^  1  EUia  k  fi.  279. 
In  the  former  of  these  cases  it  was  held^  that  the  court 
has  power,  independently  of  the  14  &  15  Vict.  c.  99,  to 
compel  the  plaintiff  to  produce  for  the  defendant's  in- 
spection a  document  upon  which  the  action  is  brought, 
where  the  defendant  is  a  party  to  the  document,  and  has 
no  copy  of  it.  And  in  tlie  latter,  in  ejectment  for  a 
house,  the  tenant  in  possession  took  out  a  summons  to 
inspect  two  leasea :  no  affidavits  were  used  before  the 
judge,  but  it  was  stated,  for  the  tenant,  that  he  was  in 
possession  as  a  lawful  occupant  of  the  house,  and  that 
the  lessors  of  the  plaintiff,  who  were  owners  of  the  re- 
versions expectant  on  two  leases,  comprising  a  consider- 
able district,  of  which  the  premises  were  part,  sought  to 
recover  on  the  ground  that  they  had  a  right  of  entry  for 
breaches  of  covenants  alleged  to  be  contained  in  the 
leases  which  the  tenant  sought  to  inspect :  the  attorney 
for  the  lessors  of  the  plaintiff,  without  either  denying  or 
in  terms  admitting  the  statement,  argued  that  the  judge 
had  no  authority  to  make  an  order  to  inspect :  the  judge 
made  the  order,  on  the  assumption  that  the  statement, 
not  being  disputed,  was  admitted  to  be  true  in  fact: 
and,  on  a  motion  for  a  rule  to  set  aside  the  order,  it  was 
held,  that  the  order  was  properly  made,  in  exercise  of 
the  common-law  powers  of  the  court ;  the  tenant  ap- 
pearing, by  the  tacit  admissions  before  the  judge,  to 
have  an  interest  in  the  deeds  which  he  sought  to  in- 
spect: and  Lord  Campbell  said, — ^^This  common-law 
jurisdiction  of  the  court  is  likely  in  future  to  be  of  much 
greater  practical  importance  than  formerly.  In  a  large 
number  of  cases  to  which  it  would  have  applied,  the 
necessity  for  its  exercise  was  superseded  by  profert. 
Now  that,  by  stat.  15  &  16  Vict.  c.  76,  s.  55,  the  legis- 
lature has  abolished  profert,  without  providing  any  sub- 
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4854.       stitote^  it  becomea  highly  important  to  lay  down  the 

^jjjg        rule^  that)  where  an  action  it  brought  oa  an  instnunenty 

«•  the  conrt  has  power  to  order  an  inspectioa  of  it.'' 

ADKiirs. 

[Maule^  J.  How  can  you  consistently  ask  for  an  inspec- 
tion of  that  which  you  aver  not  to  be  in  existence?] 
The  hardship  upon  the  defendant  is  this, — ^tbe  plaintiff, 
having  no  right  of  action  at  the  time  of  issuing  the  writ, 
or  at  the  time  oS  declaring,  may  clothe  himself  with  a 
perfect  right  by  obtaining  probate  five  minutes  before 
the  trial :  Thompson  v.  Reynolds,  8  C.  &  P.  128.  [Maide, 
J.  There  certainly  ought  to  be  some*  remedy  in  such  a 
case  as  this.  The  better  course  probably  will  be,  to  call 
upon  the  plaintiff  to  produce  the  probate,  or  stay  the 
proceedings  until  he  does  so.] 

A  rule  was  accordingly  granted,  calling  upon  the 
plaintiff  to  shew  cause  why  he  should  not  produce  to  the 
defendant's  attorneys  the  probate  of  the  will  of  Eleanor 
Warr,  deceased,  iu  the  pleadings  mentioned,  and  allow 
them  to  inspect  and  take  a  copy  of  the  same,  and  why 
.  in  the  mean  time  and  for  three  days  after  such  inspection 
should  be  given  and  copy  had  as  aforesaid,  all  further 
proceedings  in  this  cause  should  not  be  stayed. 

Needham  now  shewed  cause.  The  question  h^ne  is, 
whether  the  defendant  is  in  a  position  to  call  upon  the 
court  to  allow  him  inspection  of  the  probate  of  the  will 
of  the  plaintiff's  testatrix.  He  has  pleaded  to  issue. 
He  must  rest  his  claim  either  upon  the  common-law 
jurisdiction  of  the  court,  or  upon  the  6th  section  of  the 
14  &  15  Vict.  c.  99.  As  to  the  former,  the  rule  is  thus 
laid  down  in  Archbold's  Practice,  8th  edit.  p.  1242, — 
"  The  court  or  a  judge  will  frequently,  in  the  exercise 
of  their  equitable  jurisdiction,  pending  an  action,  order 
a  party  in  it  to  grant  to  the  opposite  party  the  inspection 
and  copy  of  a  deed  or  other  written  instrument  in  his  or 
his  attorney's  possession,  when  it  is  necessary  to  sec  or 
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"lave  a  copy  of  it,  for  the  purpose  offrammg  his  pleading,        1854. 
<Vflapporting  his  action  or  defence,  as  the  case  may  be,        wkbb 
and  when  the  party  having  possession  of  the  deed  or  in- 
stmment  can  be  considered  as  holding  it  as  the  trustee 
or  agent  of  the  opposite  party/^     It  is  not  for  either  of 
those  purposes  that  the  document  is  wanted  here  :  nei- 
ther is  it  held  by  the  plaintiff  as  trustee  or  agent  for  the 
defendant.    And  it  is  essential  that  the  instrument 
should  be  shewn  to  be  in  existence  :  here,  its  existence 
is  n^atived.     And  the  statute,  though  it  in  some  degree 
enlai^es  the  jurisdiction  of  the  court,  does  not  help  the 
defendant :  it  merely  enacts,  that,  when  any  action  is 
pending,  the  court  or  a  judge  may,  on  application  made 
for  such  purpose  by  either  of  the  litigants,  compel  the 
opposite  party  to  allow  the  party  making  the  application 
to  inspect  all  documents  in  the  custody  or  under  tfie  con- 
trol of  such  opposite  party,  relating  to  such  action,  and, 
if  necessary,  to  take  examined  copies  of  the  same,  in  all 
cases  in  which  a  discovery  might  formerly  have  been 
obtained  in  a  court  of  equity.    The  plaintiff  is  not  bound 
to  obtain  probate  at  any  particular  time :  it  is  enough 
if  he  has  it  at  the  trial, — Thompson  v.  Reynolds,  3  C.  & 
P.  123 ;  and  there  may  be  very  good  reasons  why  he 
should  delay  doing  so  until  the  last  moment.     In  Hor- 
ner V.  Homer,  23  Law  Joum.,  N.  S.,  Chan.  10,  a  bill 
was  filed  to  administer  a  testator's  estate,  by  his  six 
infant  children :  the  executor  of  the  testator,  who  was 
defendant,  died  :  a  supplemental  bill  was  filed  by  two  of 
the  plaintiffs,  who  had  come  of  age,  alleging  that  they 
had  taken  out  administration  to  the  executor :  the  other 
plaintiffs   also  filed  a  supplemental  bill,  alleging  that 
administration  had  been  granted  to  the  two  adult  plain- 
tiffs :  to  the  latter  bill  the  defendants  put  in  a  plea 
averring  that  letters  of  administration  had   not  been 
granted  at  t/ie  time  the  bill  was  filed,  though  it  was  ad- 
mitted  they  had  since  been  obtained  :  and  it  was  held,  by 
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1864.        Kindenleyj  V.  C.^  that  it  was  sufiicient  ii 


WxBB        ^^  granted  before  the  hearing  of  the  causey  and  that 
^'  the  plea  was  untenable.    Before  the  passing  of  the  Com- 

1^  iP  1^  Iff  fry  _  _ 

mon  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  the  ab- 
sence of  profert  was  only  ground  of  special  demurrer : 
and  that  act  (s.  89)  abolishes  special  demurrers.  That 
which  is  sought  by  this  rule^  therefore^  comes  neither 
within  the  common  law  nor  the  statutory  jurisdiction  of 
the  court. 

Milward  was  not  called  upon  to  support  his  rule. 

Jsavis^  C.  J.  I  am  of  opinion  that  the  rule  should  be 
made  absolute  to  stay  all  further  proceedings  in  this 
cause  until  probate  of  the  will  of  Eleanor  Warr^  deceased^ 
be  taken  out  by  the  plaintiff,  and  until  three  days  after 
notice  thereof,  and  of  the  court  by  which  the  same  was 
granted,  shall  have  been  given  by  the  plaintiff  to  the  de- 
fendant's attorneys.  The  ground  upon  which  I  proceed, 
is,  the  peculiarity  of  the  case,  and  the  anomalous  position 
in  which  the  defendant  is  placed  by  an  apparent  overnght 
of  the  legislature.  There  being  confessedly  no  probate, 
the  plaintiff  is  well  warranted  in  thinking  that  the  plain* 
tiff  is  not  executor :  and  yet  he  may  at  any  time  before 
trial  obtain  probate,  and  that  probate  would  operate  from 
the  time  from  which  the  will  speaks,  and  so  give  the 
plaintiff  a  title  to  maintain  the  action.  That  would  be 
imposing  upon  the  defendant  a  grievous  hardship.  For- 
merly, if  the  plaintiff,  in  declaring,  did  not  make  profert 
of  the  letters  testamentary,  the  omission  was  ground  of 
special  demurrer ;  and,  if  profert  were  made,  the  defend- 
ant was  entitled  to  oyer  of  the  will ;  and  so  he  had  an 
opportunity  of  ascertaining  whether  or  not  the  plaintiff 
filled  the  character  he  represented.  Profert  and  oyer, 
as  well  as  special  demurrers,  being  abolished,  the  defend- 
ant would  be  without  remedy  if  the  court  had  no  power 
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io  afford  him  relief.  I  think  the  ooort  has  a  general  su-  1854. 
jperinte&ding  power  to  prevent  its  process  fiom  being  wm 
need  for  the  purpose  of  oppression  and  injustice :  and 
irhere,  as  in  the  present  case,  it  manifestly  appears  that 
a  plaintiff  has  abased  the  process  of  the  conrt  by  calling 
liimself  executor  when  he  in  feet  is  not  so^  I  think  our 
<xmimon-law  jurisdiction  is  amply  sufficient  to  enable  us 
io  compel  him  to  produce  the  instrument  upon  which  he 
Jounds  his  right  to  maintain  the  action,  or  to  stay  the  pro- 
ceedings until  he  places  himself  in  a  situation  to  do  so. 

Mavlb^  J.     I  am  of  the  same  opinion.    Before  the 
passing  of  the  16  &  16  Vict.  c.  76,  a  plaintiff  who  sued 
^M  executor  could  not  go  on  without  obtaining  probate. 
^The  madhinery  by  which  that  result  was  attained,  was, 
nby  oompeUing  him,  under  pain  of  a  special  demurrer, 
only  to  allege  himself  in  his  declaration  to  be  execu- 
r,  but  to  require  him  to  make  profert  of  the  letters  tes- 
"^tanentary,  so  as  to  enable  the  defendant  to  have  them 
^^■Ktout  on  oyer  if  he  wished  to  contest  the  plaintiff's  re- 
IL^jresentative  character.    That  oourse  of  proceeding  was 
thought  to  be  too  expensive  and  prolix ;  and  accordingly 
the  law  has  in  that  respect  been  altered.    One  effect  of 
~^he  former  state  of  things,  was,  to  enable  the  defendant 
at  once  to  ascertain  whether  the  plaintiff  was  really  ex- 
ecutor or  not.     To  enable  the  defendant  to  see  that, 
was  a  salutary  effect  of  that  state  of  the  law :  and  that 
does  not  seem  to  have  been  intended  to  be  substantially 
taken  away.    Assuming  that  the  effect  of  the  Common 
Law  Procedure  Act  is  as  contended  for  on  the  part  of 
the  plaintiff,  stiU,  I  apprehend,  the  court,  seeing  that  it 
ii  a  right  and  salutary  thing  that  a  party  should  not  be 
permitted  to  commence  a  suit  as  executor  when  he  is 
not  executor  in  ftust,  and  so  cast  upon  the  defendant  the 
burthen  of  contesting  his  title  in  the  dark,  at  the  peril 
(jt  costs,  will  not  be  in  any  degree  exceeding  its  ordinary 
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1854.  common-law  jurisdiction  in  staying  the  plaintiff's  pro- 
Webb  ceedings  until  he  clothes  himself  with  a  legal  title  to  the 
character  of  executor.  If  this  is  an  excess  of  juri8dio< 
tion^  it  will  be  oompetently  dealt  with  by  the  otha 
courts.  But  I  must  confess  I  see  no  other  way  of  doiD{ 
substantial  justice. 

Cresswell^  J.,  concurred. 

Williams^  J.  I  am  of  the  same  opinion.  The  Con^ 
mon  Law  Procedure  Act  has  altered  the  practice  witii 
regard  to  profert  and  oyer.  This  is  not  mere  matter  oi 
form.  The  effect  of  the  alteration  is  this, — that  a  debtoi 
who  is  sued  by  one  assuming  to  be  executor,  and  iriio  k 
conscious  that  the  debt  is  due  to  the  testator,  and  ii 
willing  to  pay  it,  is  placed  in  this  difficulty :  if  hi 
pays  money  into  court,  he  may  be  paying  it  to  a  peraoa 
who  may  never  acquire  the  title  of  executor;  and  so  faf 
may  be  forced  to  pay  it  over  again :  on  the  other  hand^ 
if  he  pleads  ne  unques  executor,  and  goes  to  trials  and 
the  plaintiff  obtains  probate  in  the  meantime,  the  de* 
fcndant  is  put  to  great  unnecessary  expense,  without 
having  the  means  of  avoiding  it.  It  is  but  reasonable 
that  the  court  should  have  the  power  to  prevent  such  an 
abuse  of  its  process.  I  do  not  profess  to  lay  it  down  as 
a  general  rule  that  it  is  competent  to  a  defendant  in 
all  cases  to  come  to  the  court  to  stay  the  plaintiff's  pro- 
ceedings until  probate  is  obtained.  Some  good  ground 
must  be  shewn  for  the  application,  (a) 

Rule  absolute  accordingly. 

(a)  No  special  ground  was  the  date  thereof,  informed  the 

shewn  for  the  present  applica-  deponent  (clerk  to  the  defend- 

tion.      The    afBdavit    merely  ant's   attorneys)   that  probate 

stated,  that  the  plaintiffs  at-  had  not  h^n  obtained  by  the 

toiiiey,  on  the  day  preceding  plaintiff;  that,  on  the  17th  of 
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November  last,  a  Bummons  was 
taken  out  calling  upon  the 
plaintiiT  to  shew  cause  why  the 
defendant  should  not  haye  six 
months'  time  to  plead  in  this 
cause,  unless  the  plaintififshould 
sooner  obtain  probate  and  pro- 
duce the  same  for  inspection  of 
defendant's  attorney,  and  why, 
in  case  probate  should  be  ob- 
tained and  produced  within  six 
months,  the  defendant  should 
not  have  a  fortnight's  time  to 
plead  after  such  production  of 
probate;  that  this  summons 
was  heard  before  Cresswell,  J., 
on  the  ISthof  Noyember,  when 
his  lordship  refused  to  make 
any  order ;  that  another  sum- 
mons was  taken  out  on  the 
22nd,  calling  upon  the  plaintiff's 
attorney  to  shew  cause  why  ho 
should  not  produce  to  the  de- 
fendant's attorneys  the  probate, 
and  allow  them  to  take  a  copy 
thereof,  and  why  in  the  mean 
time,  and  until  such  inspection 


should  be  given  and  copy  had, 
all  further  proceedings  should 
not  bo  stayed ;  that  this  sum- 
mons was  heard  before  Cress- 
weU,  J.,  on  the  23rd,  and  dis- 
missed, with  6«.  Sd,  costs ;  that, 
on  the  4th  of  January  instant^ 
another  summons  was  taken 
out,  calling  upon  the  plaintiff's 
attorney  to  shew  cause  why  the 
defendant  should  not  be  at 
liberty  to  amend  his  pleas  by 
adding  a  plea  of  payment  into 
court  of  23^  2s.  9i.,  and  mak- 
ing amendments  consequent 
thereon;  that  this  summons 
was  attended  before  Talfourd, 
J.,  on  the  5th,  when  the  learned 
judge  indorsed  thereon,  '\Order 
to  amend,  by  withdrawing  plea 
of  ne  unques  executor,  and 
pleading  payment  into  court,  on 
payment  of  13s,  ^,  costs ;"  that 
this  order  had  not  been  drawn 
up  ;  and  that  notice  of  the  mo- 
tion was  duly  served  upon  the 
plaintifi^s  attorney. 


1854. 


Webb 
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JfM,  14. 


Graham  and  Another^  Assignees  of  John  Baruor^  a 

Bankrupt^  v.  Furber. 


A.,  a  trader,  1.  HIS  WHS  an  action  of  debt  by  the  plaintifiB  aa 

cui^^^d  '  signees  of  John  Barogh,  a  bankrnpt. 

having  five  n^^  fl„^  ^^^  of  ^^  declaration  stated  that  the 

execatiODs 

against  him,  plaintiff  sued  the  defendant  for  money  payable  by  him 

were  conveyed  ^  ^be  plalntifis,  as  assignees^  for  money  receiyed  by  the 

^t  b^  ^  ot  def^^i^d^^  fo^  the  nse  of  the  plamtifis  as  such  assignees, 

sale  from  the  and  for  money  found  to  be  due  &om  the  defendant  to 

understanding  the  plaintiffs  as  such  assignees  on  accounts  stated  be- 

IlillJnMS'n^aJn  tWCCU  thcm. 

snoola  remain 

on  A/s  pre.  The  second  count  stated,  that,  at  the  time  when  the 

mises  to  enable  .  , 

himtore-por-  8&id  John  Barugh  became  bankrupt,  the  said   John 

Th^iun^hav-  Barugh,  by  the  consent  and  permission  of  the  true  owner 

ing  foond  that  thereof,  being  a  person  other  than  the  said  John  Barogh, 

the  object  of 

the  transaction  had  in  his  posscssion,   order,  and  disposition   certain 

h^  r^^eA^  &o<^  ^^d  chattels  whereof  he  was  reputed  owner, — of 

from  a  forced  all  which  the  defendant,  at  the  time  when  the  defendant 

sale  of  his 

goods, but  also  sold  as  thereafter  mentioned,   had  notice;    that  the 

fronTthe  de-  ™  plaintiff,  as  such  assignees  as  aforesaid,  duly  obtained 

m^ds  of  other  an  order  of  the  court  of  bankruptcy,  ordering  that  the 

creuivors  • 

Held,  that  the  Said  goods  and  chattels  should  be  sold  and  disposed  of 

void  undo^thr  ^^^  ^^  benefit  of  the  creditors  of  the  said  John  Barogh 

statute  13  EUz.  unflgr  his  bankruptcy  ;  and  that  the  defendant,  after  the 

c«  Oy  8.  Xf  anu  

an  act  of  bank-  said  John  Barugh  became  bankrupt,  and  when  he  had 

Q^e,  whe-  ^^^^  notice  as  aforesaid,  and  when  he  knew  that  the 

ther  the  trans-  g^^  j  Z^vl  Baruffh  had  becomc  and  was  a  bankropt.  and 

action  would  °  *  ^ 

not  liave  been  when  the  plaintiflb  were  his  assignees  as  aforesaid,  and 

eciuallv  void 

against  credi.  ^^  defendant  knew  that  they  were  such  assigneeB^  and 

^btowere con-  ^^^^^  ®^^^  order  was  obtained,  for  the  purpose  of  pre- 

tractodmc^.  venting  the  plaintiffs,  as  such  assignees  as  aforesaid, 

the  assign-  froxn  selling  and  dispofring  of  the  said  goodsand  cfaattals 

mentP 
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nnder  and  hj  yirtue  of  such  order  as  aforesaid  when  ob-        1854. 
tained,  and  of  depriymg  the  plaintife,  aa  anch  aasigneea      ob^hax 
as  aforesaid,  of  the  benefit  of  the  said  order  when  ob-       _  ^• 

FUSBEB. 

tained^  and  of  any  sale  or  disposition  to  be  made  under 
or  by  yiitne  of  the  same^  wrongfully  converted  to  his 
own  use,  and  sold  and  disposed  of,  the  said  goods  and 
chattela,  and  caused  the  same  to  be  removed  to  places 
and  by  persons  unknown  to  the  plaintifis,  whereby  the 
plaintiflh,  as  such  assignees  as  aforesaid,  were  prevented 
fipom  aelling  and  disposing  of  the  said  goods  and  chattels 
under  and  by  virtue  of  the  said  order,  as  they  otherwise 
would  have  done,  and  were  entitled  to  do,  and  deprived 
of  the  benefit  of  such  order,  and  of  any  sale  or  disposi- 
tion to  have  been  made  under  and  by  virtue  of  the  same, 
and  were  by  the  defendant  wholly  prevented  from  ac- 
quiiing  the  possession  of  the  same  goods  and  chattels,  as 
ihey  otherwise  would  have  done,  and  were  entitled  to 
do^&c. 

Fleas, — ^to  the  first  count, — first,  payment  into  court  Pleas. 
«f  15/., — secondly,  nunquam  indebitatus  as  to  the  resi- 
due^— ^thirdly,  as  to  the  residue,  payment  before  action : 
"to  the  second  count, — fourthly,  never  indebted, — fifthly, 
3iat  possessed, — sixthly,  that  the  defendant  had  not  the 
^notice  cat  knowledge  alleged, — seventhly,  that  the  plain- 
^tiffii  did  not  duly  obtain  the  order  of  the  court  of  bank- 
^uptcy>  as  alleged, — eighthly,  that  the  defendant  was  the 
^tme  owner  of  the  said  goods  and  chattels  during  all  the 
"times  in  the  said  residue  of  the  declaration  mentioned, 
lud  that,  before  he  had  notice  of  any  act  of  bankruptcy 
1}jr  the  said  John  fiarugh  committed,   the  defendant 
^neally  and  bon&  fide  took  the  said  goods  and  chattels  out 
^the  possession,  order,  and  disposition  of  the  said  John 
3arughj  and  into  his  the  defendant's  own  possession, 
cider,  and  disposition,  and  they  so  remained  until  and  at 
tlie  time  q£  the  filing  of  the  petition  under  which  the 
mid  Johki  Baragfa  was  adjudicated  a  bankrupt,  and  the 
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plaintiffs  appointed  such  assignees  as  aforesaid ;  and  thai- 
the  acts  alleged  to  have  been  done  as  in  the  said  residue 
of  the  declaration  mentioned^  were  done  after  the  making 
of  the  alleged  order^  and  before  the  defendant  had  any 
notice  thereof;  and  that  the  taking  the  said  goods  and 
chattels  as  aforesaid  out  of  the  said  possession^  order, 
and  disposition,  was  a  transaction  really  and  bonft  fide 
made,  done,  and  entered  into  within  the  true  intent  and 
meaning  of  the  Bankrupt  Law  Consolidation  Act,  1849. 

The  plaintiffs,  joining  issue  upon  all  the  other  pleas^ 
replied  to  the  eighth,  that,  before  and  at  the  time  whoi  > 
the  defendant  took  the  said  goods  and  chattels  respec 
tively  out  of  the  possession,  order,  and  disposition  of  the 
said  John  Barugh,  he  the  defendant  contemplated  that 
the  said  John  Barugh  would  shortly  become  bankrupt, 
and  so  took  the  same  out  of  his  possession,  order,  and 
disposition,  for  the  purpose  of  protecting  them  &om 
being  sold  or  disposed  of  for  the  benefit  of  the  said  John 
Barugh's  creditors  under  such  bankruptcy,  {a) 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings 
in  London  after  the  last  term.  The  facts  which  appeared 
in  evidence  were  as  follows:  —  The  bankrupt,  John 
Barugh,  had  carried  on  the  business  of  an  oilman  in  High 
Holbom.  He  was  possessed  of  the  freehold  of  the  pre^ 
mises  on  which  he  so  carried  on  business,  but  had  mort- 
gaged them  nearly  to  the  extent  of  their  value.  Li  No- 
vember, 1850,  he  was  indebted  to  several  creditors,  some 
of  whom  had  sued  him  to  judgment,  and  five  writs  of  fi. 
fa.  had  issued  against  him,  to  levy  in  the  aggr^ate 
about  250/.  One  of  the  execution-creditors  had  received 
30/.  on  account  of  his  demand,  thus  leaving  BamgVs 
goods  liable  to  executions  amounting  with  the  expenses 
to  246/.  The  defendant  was  the  sheriff's  auctioneer,  and 
had  received  directions  to  sell  Barugh's  goods  by  auction. 

(a)  There  was  also  a  demurrer  to  the  eighth  plea :  vide  ant^^ 
p.  134. 
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tiie  lequest,  however^  of  Barugh  and  bis  solicitor^  aud       1864. 
a  view  to  give  Barugh  an  opportunity  of  re-purchas-       gbahjlm 
thfim.  the  defendant  consented  to  become  the  buyer:  ^' 

FUBBIB. 

^  acoDrdingly,  he  sent  his  derk,  Pricc^  to  value  them. 

o^  who  was-  a  licensed  valuer,  valued  the  goods  at 

\,  or  thereabouts;  and  the  defendant  paid  over  the 

nci.oi&eyy  whioh  waa  appropriated  in  discharge  of  the  exe- 

cv&tians.    A  bill  of  sale  was  executed  by  the  sheriff  to 

tili.e  defisndaat.    This  was  at  first  placed  in  the  hands  of 

tixe  officer,  who  had  made  the  seizure,  but  was  afterwards 

iR^Aded  over  to  one  Latimer,  who  was  employed  by  the 

d.csfeindant4o  keep  possession  for  him.     One  Brown,  who 

bad  been  the  bankrupt's  shopman,  remained  in  the  shop 

to  csarry  on.  the  business :  and,  when  money  was  wanted 

for  ihe  purchase  of  fresh  goods.  Brown  applied  to  the 

descendant  for  iL     It  was  part  of  the  arrangement  that 

^^^^^  defendant  should  be  employed  as  auctioneer  to  sell 

the  bankrupt's  equity  of  redemption;  and,  when  the 

Period  had  arrived  at  which  it  was  deemed  expedient  to 

*^11  it,  the  bankrupt  wishing  to  have  a  lease  of  the  pre- 

at  the  suggestion  of  his  attorney,  the  premises 

conveyed  to  the  defendant  in  trust  to  grant  a  lease 

^'^^i'eof  to  the  bankrupt,  for  seven,  fourteen,  or  twenty- 

^**^^  yearsiy  which  was  accordingly  done ;    and  the  pre- 

'^^^^^a  were  sold  subject  to  that  lease.     The  bankrupt 

"^d  during  all  this  time  continued  to  reside  at  the  house, 

**t  never  interfored  with  the  business.     On  tlie  2t>th 

^^  January,  1851|  he  was  arrested,  aud  carried  to  prison; 

^^^  his  family  lefl  the  house.    On  the  31st,  the  defendant 

^^a  served  with  a  notice  that  Barugh  had  committed  an 

^^^  of  bankruptcy ;  and,  on  the  4tl)  and  5th  of  March, 

^be  defendant  sold  the  goods  in  question  for  333/.  KSs.  I  d,^ 

^uich  sum  the  plaintifis,  as  assignees^  sought  to  recover 

^  tldi  action. 

'Hie  defendant  was  not  called  as  a  witness. 

^t  was  contended,  on  the  part  of  the  plaintiffs,  iliat 

^'OL.  XIV. C.  B.  E  E 
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1854.  the  dealing  between  Baragh  and  the  defendant  was  not 
Gbaham  a  bon&  fide  sale^  but  was  designed  to  protect  the  pro* 
FiTBBSB.  pcrty  from  the  claims  of  creditors ;  and  that  the  transac- 
tion was  fraudulent  and  void  under  the  13  £li2.  c  5  $ 
and,  further^  that  the  goods  were  in  the  order  and  das* 
position  of  the  bankrupt^  at  the  time  of  his  bankrapt^> 
with  the  consent  and  permission  of  the  true  owner^  and 
so  passed  to  the  assignees. 

On  the  part  of  the  defendant,  it  was  insisted  that  the 

transaction  was  bon&  fide,  and  not  within  the  statute  of 

Elizabeth,  inasmuch  as  it  did  not  appear  that  there 

'     were  any  creditors  at  the  time  who  could  be  defeated  or 

delayed. 

The  learned  judge  left  it  to  the  jury  to  say  whether 
the  sale  to  the  defendant  was  bon&  fide  for  the  purpose 
of  relieying  the  bankrupt  from  the  necessity  of  a  forced 
sale  of  his  goods  under  the  executions,  or  for  the  mere 
purpose  of  protecting  them  from  the  claims  of  other 
creditors ;  in  which  latter  case  he  told  them  it  woald 
be  a  fraudulent  and  void  transaction,  and  an  act  of 
bankruptcy. 

The  jury  were  of  opinion  that  the  transaction  was 
fraudulent,  and  accordingly  returned  a  verdict  for  the 
plaintiff  for  the  amount  realized  by  the  sale  of  the 
goods. 

Montagu  Chambers  now  moved  for  a  new  trial,  on 
the  ground  of  misdirection,  and  that  the  verdict  was  not 
warranted  by  the  evidence.  All  the  evidence  shewed 
that  the  sole  object  of  the  defendant  was,  to  enable  the 
bankrupt  to  release  himself  frova  what  was  supposed  to 
be  temporary  embarrassment.  To  justify  the  verdict, 
it  should  have  appeared  that  the  defendant  was  informed 
that  there  were  other  creditors  whose  claims  might  be 
defeated  or  delayed.  [Matde,  J.  Why  was  not  the 
defendant  made  a  witness?     Jervis,  C.  J.     I  always 
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observe  upon  the  absence  of  the  defendant^  where  he        1854. 
might,  if  called,  remove  an  imputation.]     The  18  Elia.  c.       geaham 
5  (a),  after  reciting  that  feoffments,  gifts,  grants,  aliena-  ^' 

tions,  conveyances,  bonds,  suits,  judgments,  and  execu- 
tions, have  been  contrived  of  malice,  fraud,  covin,  col- 
lusion, &c.,  to  delay,  hinder,  or  defraud  creditors  or 
others  of  their  just  and  lawful  actions,  suits,  debts,  ac- 
counts, damages,  &c.,  proceeds  to  declare  and  enact,  that 
every  feoffment,  &c.,  of  lands,  tenements,  goods,  and 
chattels,  or  any  of  them,  by  writing  or  otherwise,  and 
all  and  every  bond,  suit,  judgment,  and  execution  made 
for  any  intent  and  purpose  before  declared  and  expressed, 
shall  be,  as  against  that  person,  his  heirs,  successors, 
executors,  &c.,  whose  actions,  suits,  &c.,  arc  or  might  be 
in  any  wise  disturbed,  hindered,  delayed,  or  defrauded, 
utterly  void.  Under  the  1st  section,  therefore,  it  is 
essential  that  the  party  desiring  to  take  advantage  of 
the  statute,  is  the  party  whose  suit  has  been  delayed. 
[JerviSy  C.  J.  It  is  important  to  consider  whether 
that  applies  to  assignees.]  The  transaction  is  not 
fraudulent  and  void  within  the  statute  of  Elizabeth, 
except  so  £Eur  as  the  particular  creditor  is  delayed. 
[^Maule,  J.  The  transaction  is  void  as  against  all  the 
creditors  except  those  who  were  paid  off, — the  five  whose 
executions  were  in  at  the  time.]  The  question  is,  whe- 
ther the  assignees  can  stand  in  the  place  of  the  particu- 
lar creditor  delayed.  [Maule,  J.  All  have  been  de- 
layed.] There  may  be  many  creditors  who  were  not 
creditors  at  the  time  the  transfer  was  made.  [Maule,  J, 
Suppose  the  jury  find  that  there  were  creditors  beyond 
the  five,  and  the  bankrupt  continued  embarrassed,  might 
it  not  well  be  said  that  they  were  delayed  of  the  remedy 
they  would  have  got  by  means  of  the  bankruptcy  if  the 
transfer  had  not  been  made  ?     The  statute  does  not  say 

(a)  Made  perpetual  by  29  Eliz.  o.  6. 

E  E  2 
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1854.        ^^^  ^^^  transfer  shall  be  void  agtfiiist  those  who  are  in« 
tended  to  be  delayed,  but  against  any  creditors  who 


Obaham 

9.  might  be  delayed.    There  is  nothing  to  couple  the  ere- 

UEBEB.  ^^^  actually  delayed  with  the  creditor  intended  to  be 
delayed.]  To  bring  the  case  within  the  statute,  the 
party  delayed  must  be  a  creditor  in  existence  at  the  time 
of  the  firaud  perpetrated.  [Maule.  J.  That  does  not 
follow  from  the  words  used.  Williams,  J.  In  Taylor  t. 
Janes,  2  Atk.  600,  a  husband  who  had  1733/.  stock  de- 
vised to  him  after  marriage,  vested  it  in  trustees  for  the 
benefit  of  himself  for  life,  of  his  wife  for  life,  and  after- 
wards for  the  benefit  of  his  children :  and  the  settlement 
was  held  void  both  as  to  creditors  brfore  and  after  the 
marriage.  The  Master  of  the  Rolls  said :  "  The  next 
consideration  is,  whether  the  debts  contracted  after  the 
settlement  made,  are  included  in  this  statute  of  13  Eliz. 
The  preamble  is  for  the  avoiding  and  abolishing  of 
feigned,  covinous,  &c.,  firaudulent  feofiments,  gifts, 
bonds,  suits,  &;c.,  which  feofiments,  &c.,  are  devised. and 
contrived  of  malice,  &c.,  to  the  end  to  delay  or  defraud 
creditors  and  others  of  their  just  and  lawful  debts,  &c. 
Be  it  enacted,  &c.  The  word  others  seems  to  be  inserted 
to  take  in  all  manner  of  persons,  as  well  creditors  after 
as  before  the  settlement,  whose  debts  should  be  de- 
firauded.  In  the  enacting  clause  still  stronger,  because 
the  word  creditors  are  not  mentioned,  but  general  words, 
person  or  persons,  '  that  all  and  every  feofiFment,  &c.,  at 
any  time  had  or  made,  or  hereafter  to  be  had  or  made, 
to  or  for  any  intent  or  purpose  hereinbefore  declared, 
shall  be  from  henceforth  deemed,  &c.  (as  against  that 
person  or  persons,  his  or  their  heirs,  executors,  ftc., 
whose  debts,  &c.,  by  such  fraudulent  practices  as  is 
aforesaid,  are,  shall,  or  might  be,  in  any  wise,  or  in  any 
way,  disturbed  or  defrauded,  &c.)  to  be  clearly  and 
utterly  void.'  The  words  of  the  statute,  therefore,  seem 
to  be  so  general,  in  order  to  take  in  all  persons  who 
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iIr«i11  be  any  ways  hindered  or  delayed^  &c.    This  being  1854. 

5  intention^  I  think  it  is  highly  reasonable  it  should  be  gbauam 

cxinstraed.  and  no  rule  of  law  that  hinders  creditors  „  *- 


marriage,  any  more  than  creditors  before,  from 
paid.  And  it  is  very  probable  that  the  creditors 
the  settlement  trusted  Edward  Jones^  the  debtor, 
a  sapposition  that  he  was  the  owner  of  this  stock, 
seeing  him  in  possession.^']  By  the  6th  section 
the  18  Eliz.  c.  5,  it  is  provided  that  the  act  shall  not 
^^&t;cnd  to  any  estate  or  interest  in  lands,  &c.,  on  good 
c^onsideratiou,  and  bon&  fide  lawfully  conveyed  to  any 
ftc.,  not  having  notice  of  such  covin,  &c.  There 
i^o  pretence  for  saying  that  there  was  any  fraudulent 
^Ki^^ention  here  on  the  part  of  the  defendant,  nor  any- 
'^lujQg  to  warrant  an  inference  that  the  defendant  was 
c^c^Tusant  of  any  fraudulent  intention  on  the  part  of  the 
^^atnkmpt.  There  was  no  contrivance  to  defeat  or  delay 
^^x^ditors,  but  an  arrangement  for  the  bonft  fide  purpose 
enabling  Barugh  to  pay  his  creditors.  [^Mauley  J. 
Le  intention  evidently  was,  to  pay  those  creditors 
^^liom  the  bankrupt  could  not  delay,  but  to  delay  the 
*^^«t.]  That  clearly  is  not  a  conclusion  that  is  fairly 
^^'^rranted  by  the  evidence.  At  all  events,  the  dcifcnd- 
^^t  is  entitled  to  credit  to  the  extent  of  the  moiidjr  paid 
*^  satisfaction  of  the  claims  of  tlic  five  creditors  whose 
^^ecutions  were  already  in. 

Jervis,  C.  J.     I  am  of  opinion  that  there  ought  to  be 

*^Q  rule  in  this  case.     I  am  unable  to  perceive  that  there 

^aa  any  misdirection  :  the  pohit  submitted  to  tlic  jury  was 

Properly  made  to  turn  upon  the  intention  of  tlie  parties. 

^1^  the  first  place  it  is  said,  that  the  learned  judge  should 

^▼e  told  the  jury,  that,  to  make  the  transaction  between 

the  defendant  and  Barugh  fraudulent  and  void  within  the 

18  Eliz.  c.  5,  and  an  act  of  bankruptcy,  it  must  lie  shewn 

^t  there  were  creditors  existing  at  the  time.     The  case 
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1854.  of  Taylor  v.  Jones,  wbicli  was  referred  to  by  my  Brother 
Gbaham  Williams,  however,  shews  that  that  is  not  so,  bat  that  it 
FuBBSB  ^  enough  if  any  creditor,  whether  existing  before  or  after 
the  transaction,  is  or  may  be  defeated.  The  next  qcies* 
tion  is  one  of  fact,  whether  the  transaction,  having  a  ten- 
dency to  defeat  or  delay  creditors,  was  fraudiilent.  That 
question  was  left  to  the  jury,  and  they  have  determined 
in  the  affirmative.  If  so,  it  was  an  act  of  bankruptcy, 
and  no  property  in  the  goods  could  thereby  be  acquired 
by  the  defendant.  The  subsequent  sale  by  him,  there- 
fore, was  a  conversion  of  which  the  assignees  had  a 
right  to  complain.  The  object  of  the  transaction  could 
be  nothing  else  than  the  delay  of  creditors.  The  case 
was  properly  submitted  to  the  jury,  the  facts  warrant  the 
verdict,  and  my  Brother  Cresswell  is  not  dissatisfied 
with  it.     There  will,  therefore,  be  no  rule. 

Maule,  J.  I  am  of  the  same  opinion.  The  bill  of 
sale  did  not  represent  the  real  transaction,  which  evi- 
dently was,  to  delay  such  of  Barugh's  creditors  as  it  was 
possible  to  delay :  it  was  therefore  fraudulent  within  the 
statute  13  Eliz.  c.  5,  and  an  act  of  bankruptcy. 

Williams,  J.  I  am  of  the  same  opinion.  There  was 
evidence,  and,  in  the  opinion  of  my  Brother  Cresswell, 
satisfactory  evidence,  that  the  bill  of  sale  had  an  ulterior 
object  beyond  what  appeared  upon  the  face  of  it:  it 
therefore  comes  directly  within  the  doctrine  of  T\in/ne'8 
Case,  3  Co.  Rep.  80.  If  so,  it  was  fraudulent  and  void 
within  the  statute  of  Elizabeth.  And  it  makes  no  dif- 
ference that  the  defendant  did  not  directly  intend  to  de- 
lay or  defraud  creditors.  It  is  not  necessary  to  express 
any  opinion  on  the  question, — upon  which  there  seems 
to  be  some  controversy, — whether  the  transaction  would 
be  fraudulent  and  void  as  against  subsequent  creditors, 
as  weU  as  against  creditors  existing  at  the  time ;  though 
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I  think  the  majority  of  the  cases  shew  that  it  would.  It 
is  imnecessaiy,  however^  to  discuss  that^  if  the  jury  were 
warranted  in  finding  that  the  intention  of  the  transac- 
tion was,  to  delay  existing  creditors. 
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1854. 


Obaham 

FCTBBIB. 


Cresswell,  J.  Nobody- could  doubt  the  character  of 
the  transaction.  Barugh  was  in  difficulties.  The  pur- 
chase of  his  goods  by  the  defendant  was  evidently  an  act 
of  kindness,  with  a  view  to  enable  Barugh  to  extricate 
himself.  But  then  it  was  quite  apparent  that  the  de- 
fendant knew  that  Barugh  had  at  the  time  other  credi- 
tors who  had  demands  upon  him,  besides  those  who  had 
obtained  executions.  The  transaction,  therefore,  was 
clearly  void  under  the  statute  13  Eliz.  c.  5,  and  an  act  of 

bankruptcy. 

Rule  refused. 


Watkins  V,  Packman. 


rn 


1  HIS  was  an  action  for  use  and  occupation  tried 
before  the  undersheriff  of  Middlesex  on  the  9th  of 
December  last.  A  verdict  having  been  found  for  the 
plaintifi^, 

Pierce  now  moved  for  a  new  trial  on  the  ground  of 
misdirection.  He  was  not,  however,  furnished  with  the 
sheriflF's  notes,  though  he  stated  that  they  were  bespoken 
four  days  ago, 

Jervis,  C.  J.     The  rule  (a)  is  imperative.     You  can- 


(a)  Sec  the  resolution  of  the 
judges,  4M.  &  Soott,  484,  that, 
"upon  all  motions  respecting 
causes  tried  before  sheriffs  or 
judges  of  inferior  courts  of  re- 
cord pursuant  to  the  statute 


3  &  4  W.  4,  o.  42,  88. 17,  18, 
the  party  making  the  applica- 
tion to  the  court  above  must 
produce  an  examined  copy  of 
the  notes  of  the  sheriff  or  his 
deputy,  or  of  the  judge  who 


Jan,  24. 

The  court  re- 
iiued,  on  the 
fourth  day  of 
Hilary  Term, 
to  hear  a  mo- 
tion for  a  new 
trial  in  a  case 
tried  before 
the  under-she- 
riff on  the  9th 
of  December 
prece^ng, 
where  the  notes 
of  the  under- 
sheriff,  which 
had  only  been 
bespoken  on 
the  first  day 
of  term,  were 
not  produced. 
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1854. 


Watdnb 

V, 

Paokkaf. 


not  more  without  the  notes :  igid  it  is  by  yonr  own 
laches  that  you  are  without  them^  inasmuch  as  the 
trial  took  jdaoe  on  the  9ih  of  December  last^  and  yonr 
client  does  not  seem  to  have  made  any  effort  to  obtain 
the  notes  until  the  first  day  of  the  present  term. 


The  rest  of  the  court  concurring^ 


tried  the  cause,  together  with 
an  affidavit  verifying  Buch  to 
be  a  true  copy ;  and  also,  in 
cases  where  no  counsel  had 
been  retained  to  conduct  the 


Rule  refused. 


cause  or  defence  in  the  court 
below,  an  affidavit  setting  forth 
the  cause  or  nature  of  the  ap- 
plication.*" 


Jan.  24. 

The  oonrt  dis- 
penfled  with 
the  ooncur- 
renoe  of  the 
husband  (who 
was  living  se- 
parate from  his 
ivife),  under 
the8&4W.4, 
c.  74,  s.  91,  in 
a  conveyance 
of  property  in 
which  the  wife 
had  a  separate 
interest  under 
the  will  of  her 
deceased  fkther, 
where  the  hus- 
band had  re- 
vised to  exe- 
cute the  deed. 


In  re  Isabella  Orierson  Perrin. 

J\1RS.  Isabella  Grierson  Perrin,  being  entitled,  jointly 
with  her  sisters,  Mary  Orierson  Gladhill  and  Janet 
Grierson  Gtdnon,  to  certain  property  at  Manchester,  to 
her  sole  and  separate  use,  under  the  will  of  her  late 
father,  James  Gainon,  and  having  agreed  to  sell  the 
same, 

Byles,  Seijt.,  moved  for  an  order  under  the  8  &  4  W. 
4,  c.  74,  s.  91,  to  dispense  with  the  concurrence  of  her 
husband  in  the  conveyance  thereof,  upon  an  affidavit  dis- 
closing the  nature  of  her  title,  and  stating  that  she  was 
married  to  John  Perrin  on  the  4th  of  May,  1845 ;  that 
the  parties  lived  together  until  August,  1852,  when  they 
separated  for  reasons  alleged,  and  had  ever  since  con- 
tinued to  live  separate  and  apart  from  each  other  by 
mutual  consent ;  and  that  application  had  been  made  to 
the  husband  to  join  in  conveying  the  wife's  interest  to 
the  intended  purchaser,  but  that  he  refused  so  to  do. 
The  learned  Serjeant  referred  to  Mirfin,  in  re,  4  M.  &  G. 
685  (nom.  Ex  parte  Murphy),  5  Scott,  N,  R.  166,  and 
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Woodcock^  in  re,  ante,  Vol.  I,  p.  487,  where  the  court  had  1854. 

granted  similar  orders.     IWiUiams,  J.    Does  the  affi-  jnre 

davit  negative  the  husband^s  having  any  interest  ?]    Not  Pbbeiw. 
in  terms,  though  it  does  in  effect. 

Jervis,  C.  J.    We  think  you  have  brought  yourself 
within  the  terms  of  the  section. 

Fiat. 


PasAley  and  Another  v.  The  Mayor,  fee.,  of 

Birmingham. 


Jan,  31 . 


L  HIS  was  an  action  brought  by  the  plaintiffs  to  recover  The  venue  may 
the  sum  of  446U  19*.  8rf.,  alleged  to  be  due  to  them  ^^S^^ 
from  the  defendants  as  the  balance  payable  to  them  for  &  specialty, 
building  the  goal  of  the  borough  of  Birmingham.     The  joined,  upon  an 
declaration,  which  was  delivered  on  the  2nd  of  July,  eS^^gSal 
1858,  contained  two  coxmts, — ^the  first  being  on  a  con-  circumstanoee. 
tract  by  deed  alleged  to  have  been  entered  into  between 
the  plaintifis  and  the  defendants  for  the  building  by  the 
former  of  the  Birmingham  gaol,— the  second,  for  work 
and  materials. 

The  defendants,  on  the  19th  of  October  last,  pleaded 
as  follows : — To  the  first  ooxmt, — first,  non  est  factum, — 
secondly,  a  traverse  that  the  moneys  which  the  plain- 
tiffs were  entitled  to  recover  exceeded  the  amount  paid, 
and  that  the  said  sum  of  4461/.  19*.  Sd,,  or  any  part 
thereof,  was  due, — thirdly,  that,  by  the  conditions  of 
the  contract,  the  work  was  to  be  completed  according  to 
certain  drawings  and  specifications  on  or  before  the  29th 
of  September,  1848,  and  that  it  was  not  so  completed, — 
fourthly,  that,  by  the  said  conditions,  it  was  provided, 
that  no  payment  should  be  made  except  on  production 
of  a  certificate  from  the  architect  that  a  certain  amount 
of  work  had  been  done  and  materials  delivered ;  that  the 
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1854.       centificate  should  be  detiyered  to  the  plaintiffii,  and  the 
P.BHx«r     amount  thereof  paid,  at  certain  .^.edfied  period.,  in  cer. 

Z-  tain  spediied  proportions :    and  that  the  lemaander  of 

The  Mayob,  '^  r    r 

&o.  or  such  certificates  should  not  be  paid  until  three  months 
after  the  architect  should  hare  certified  the  completion 
of  the  work  to  Ids  satis&ction,  when  one  half  of  the  re- 
mainder should  be  paid^  and  the  balance  at  the  end  of 
twelve  months ;  and  that  the  defendants  had  paid  to  the 
plaintifis  all  amounts  certified  by  the  architect  to  be  due 
to  them;  but  that  no  certificate  firom  the  architect^ 
entitling  them  to  have  the  moneys  claimed  in'the  first 
county  had  ever  been  produced  to  the  defendants^  <xr 
made  by  the  architect, — ^fifthly,  that  the  works  were  not 
completed  according  to  the  drawings  and  specifications, 
or  any  alterations  made  under  the  agreement, — sixthly, 
that,  by  the  conditions,  it  was  provided,  that,  in  case  of 
dispute  or  difference  of  opinion  between  the  platntiffa 
and  the  defendants  relating  to  the  said  contract  and 
conditions,  or  the  said  buildings  and  works,  such  dispute 
or  difference  shoiild  be  settled  by  the  said  aidiitact, 
whose  decision  should  be  final ;  that  a  dispute  did  arise 
between  the  plaintifis  and  the  defendants  as  to  the  sum 
which  was  due  and  payable  to  the  plaintiffs  under  the 
contract  and  conditions ;  and  that  the  architect  decided 
that  3983/.  35.  6f  (/.,  and  no  more,  was  due  and  payable 
to  the  plaintiffs,  which  sum  the  defendants  before  a4> 
tion  brought  had  paid  to  the  plaintiffs, — seventhly  (to 
the  residue  of  the  declaration),  never  indebted, — 
eighthly  (to  the  whole  declaration),  payment, — ninthly 
(to  the  whole  declaration),  a  set-off. 

Field,  on  a  former  day  in  this  term, — issue  not  having 
been  joined, — on  the  part  of  the  defendants,  obtained  a 
rule  calling  upon  the  plaintiffs  to  shew  cause  why  the 
venue,  which  was  laid  in  London,  should  not  be  changed 
to  the  Warwick  division  of  the  county  of  Warwick.  The 
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afSdavit  upon  which  t]}e  motion  was  founded,  stated,        1854. 
that  the  plaintiffs  lived  and  carried  on  their  business  in      Pashlet 
the  county  of  Warwick,  and,  as  the  deponent  had  been    f^^^  matob, 

informed,  and  believed,  all  or  by  far  the  greater  number        ^'  o' 

.  BiBKnreHiJc. 

of  the  witnesses  whom  they  would  probably  call  in  sup- 
port of  their  case,  lived  in  or  near  Birmingham ;  that 
the  deponent  was  advised,  and  verily  believed,  that  the 
defendants  had  a  good  defence  to  the  action  upon  the 
merits,  and  that  it  would  be  necessary  to  call,  on  the 
trial  thereof,  to  establish  such  defence,  at  least  thirteen 
witnesses,  all  of  whom  respectively  lived  in  or  near  Bir- 
mingham, and  none  of  whom  lived  in  or  near  London ; 
that,  if  the  cause  were  tried  in  London,  the  costs  there- 
of would,  for  the  reasons  aforesaid,  be  very  far  greater 
than  if  the  trial  took  place  in  the  county  of  Warwick ; 
and  that  such  last-mentioned  county  was  in  every  other 
respect  also  the  most  convenient  and  fitting  county  for 
such  trial  to  be  had  in. 

BykSy  Serjt.,  now  shewed  cause,  upon  an  affidavit  of 
one  of  the  plaintiflb,  stating,  amongst  other  things,  that 
a  great  portion  of  the  evidence  to  support  the  plaintiff^s 
case  was  documentary,  and  that  the  witnesses  on  their 
part  were  few  in  number,  not  exceeding  three  or  four ; 
that  the  erection  of  the  gaol,  and  the  works  connected 
therewith,  were  conducted,  on  the  part  of  the  plaintiff, 
by  the  deponent  and  the  other  plaintiff,  and  by  a  fore- 
man employed  by  them,  and  the  same  were  under  the 
supervision  of  an  architect  and  a  clerk  of  the  works  on 
the  part  of  the  defendants,  and  which  said  witnesses 
could,  as  the  deponent  believed,  give  evidence  as  to  the 
whole  or  nearly  the  whole  of  the  work  for  which  the  ac- 
tion was  brought ;  that  the  deponent  was  advised,  and 
believed,  that  the  issues  in  fact  raised  by  the  defendant's 
several  pleas  were  very  simple  in  evidence,  and  were 
within  the  knowledge  of  the  before-mentioned  parties  as 


424  IN   THE   COMMON   FLCA8, 

1854.       witnesses^  and  that  the  principal  points  raised  by  the 

Pashlet      pleas  were  issues  in  law ;  that  the  cause,  from  its  nature, 

TheMayob,    ^""^^  ^  ^  probabiUty  be  referred;  that  the  set-oflF 

&c.  o9  claimed  by  the  defendants  under  the  ninth  plea,  was,  as 
stated  m  their  particular  of  set-on,  a  sum  of  2000/.  for 
alleged  liquidated  damages  for  the  alleged  non-comple- 
tion of  the  works  within  the  time'prescribed  by  the  con- 
tract ;  that  the  course  pursued  by  the  defendants  in  the 
town-council  of  the  borough  had  excited  a  prejudice 
against  the  claim  of  the  plaintiffs  in  the  council  and  in 
the  borough,  and  in  its  neighbourhood ;  that  the  jury 
for  the  Warwick  division  of  the  county  of  Warwick  are 
taken  from  the  said  borough  (of  Birmingham)  and  its 
neighbourhood,  as  well  as  from  other  places,  and  that,  if 
the  cause  were  tried  at  Warwick,  the  jury  would  in  all 
probability  be  composed  of  parties  either  in  or  connected 
with  the  corporation,  and  who  therefore  were  parties 
directly  interested  on  behalf  of  the  defendants,  and 
against  the  claim  of  the  plaintiffs,  and  therefore  the 
plaintiffs  could  not  have  a  fair  and  impartial  trial  if  the 
cause  were  tried  at  Warwick,  but  which  they  would  have 
if  the  same  were  tried  in  London,  orjeven  at  the  assize 
town  of  an  adjoining  county. 

The  learned  Seijeant  submitted,  that,  under  the  old 
practice,  the  venue  could  not  be  changed  in  an  action 
upon  a  specialty, — Mondel  v.  Steele,  8  M.  &  W.  640 ; 
and  that  the  new  rule,— rule  18  of  Hilary  Term,  1853, 
which  provides  that  "  no  venue  shall  be  changed  without 
a  special  order  of  the  court  or  a  judge,  unless  by  consent 
of  the  parties,^' — had  made  no  alteration  in  this  respect. 
[Jervis,  C.  J.  This  is  not  an  application  founded  upon 
the  common  affidavit.]  The  only  real  ground  suggested 
for  changing  the  venue  here,  is,  that  the  witnesses  live 
in  Warwickshire.  But  it  would  be  a  much  greater  in- 
convenience to  the  plaintiffs  to  be  compelled  to  go  to 
trial  before  a  jury  they  have  reason  to  believe  would  be 
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lioetile  to  them.  There  is  no  precedent  for  the  application. 
^iesrvi$,  C.  J.  Oh  yes:  on  special  circumstances,  (a)] 
all  events,  the  defendants  should  have  come  earlier. 
^'mJT^crvis,  C.  J.     That  will  be  considered  in  the  costs.] 

Jield  was  not  called  upon  to  support  his  rule. 


1854. 


Pashlby 

V. 

Thb  Matob, 

&G.  OF 

BnonKOHAM. 


Curiam.  The  court  are  of  opinion  that  the  rule 
s*l«.ould  be  made  absolute,  on  payment  of  the  costs  of  the 
2m,;^plication^  and  also  of  such  costs  as  may  have  been 
sn^xxdered  useless  by  the  change  of  venue. 

Rule  accordingly. 


(d)  See  ]2amsden  y.  Skipp, 
t^.  Vol.  Xni,  p.  601,  Clulee 
JBradley,  «nt^.  Vol.  Xm,  p. 


604,  and  Beqtjf  v.  Forbes,  a,uiv, 
Vol.  XIII,  p.  614. 


In  the  Matter  of  the  Arbitration  between  James 

Pike  and  Samuel  Newman. 

Pike  v,  Newman. 


Jan.  22. 


^  agreement  of  the  15th  of  April,  1853,  between  Two  actions  «.r 
and  Newman, — ^reciting  that  Pike  claimed  to  be  h.  r'.A.,'undali 
^^titled  to  the  sum  of  239/.  6s.    id.  from  Newman  for  J.»«ttor8  in  dif- 


done  and  goods  supplied  to  or  for  him,  and  had  tweon  the  iwr- 
^^^mmenced  an  action  in  this  court  in  respect  thereof;  fcrmi,  tiie 
^^d  that  Newman  claimed  to  be  entitled  to  284/.  4>s.  4d.  J^^'*  'f  ^ll^,""" 

lercncc  and 
_  awanl  as  to  the 

actions  to  be  in  the  discretion  of  the  arbitrator.  The  award  fonnd  that  there  was  dne 
B.  to  A.  52/.  \%s,,  and  directed  that  H.  should  bear  his  own  costs  in  the  action  bronf];ht 
him  against  A.,  and  also  A.'s  costs  of  that  action;  that  A.  was  cntitk>d  to  recover 
^^  •  ISt.  in  the  action  brought  by  him  against  1).,  and  that  B.  should  ]Kiy  that  sum,  on 
^^^iKiand,  to  A.,  togfcther  with  A.'s  costs  of  the  action ;  and  that  each  imrty  should  bear  his 
'^^Ti  cofts  of  the  reference,  and  half  the  expense  of  the  award. 

^The  action  of  B.  v.  A.  had  not  proceciled  beyond  the  writ,  and  consccjuently  there  were 
^^  coftc  due  therein  to  A. 

,^  The  agreement  of  reference  having  been  made  a  rule  of  court, — the  rule  being  intituled 
^  ^  the  matter  of  the  arbitration  between  A.  and  B. :  A.  v.  B.," — and  the  52/.  18#.  and 
?^ed  costs  of  the  action  of  A.  r.  B.,  having  been  duly  demandinl,  the  court  granted  an  at- 
^^^^Hment  ogaimt  B.  for  non-payment  of  those  two  sums. 
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1854.  firom  Pike^  for  work  done  and  goods  supfdiied  to  or  for 
In  „  him^  and  had  also  commenced  an  action  in  this  oonrt  in 
PiKKand  respect  thereof, — it  was  agreed  that  ''the  matters  in 
dispnte  in  the  said  actions  respectivelp,  or  in  any  way 
reUting  thereto,  or  arising  out  of  the  same,  and  all  other 
matters  and  transactions  whatsoerer  (if  any)  in  differeaoe 
between  the  said  parties,  and  all  claims  and  demands 
whatsoever  which  either  of  the  said  parties  had  or  claimed 
against  the  other  of  them,'^  should  be  referred  to  two 
arbitrators  named,  or  an  umpire, — the  costs,  charges^ 
and  expenses,  as  well  of  and  relating  to  the  said  reference 
and  award,  as  to  the  said  actions  respectively,  to  be  in 
the  discretion  of  the  said  arbitrators  or  xmipire. 

The  award  was  made  by  the  umpire  on  the  15th  of 
October,  1853,  who  found  that  there  was  due  and  owing 
by  Newman  to  Pike,  upon  balance  of  account  between 
them,  upon  taking  into  consideration  all  matters  in  dis- 
pute in  the  said  actions  respectively,  and  all  claims  and 
demands  and  all  other  matters  and  transactions  in  dif- 
ference between  them,  52/.  ISs,  He  further  awarded 
that  Newman  should  bear  and  pay  his  own  costs  and 
charges  by  him  expended  and  incurred  in  the  action 
instituted  by  him  against  Pike,  and  that  he  should  also, 
on  demand,  pay  to  Pike  the  costs  incurred  by  Pike 
about  his  defence  to  the  said  action;  such  costs  to  be 
taxed ;  and  that  no  further  proceedings  be  had  or  taken 
in  the  said  action,  save  and  except  such  proceedings  (if 
any)  as  might  be  necessary  for  enforcing  payment  of  the 
costs  so  awarded  to  Pike.  He  further  awarded  that 
Pike  was  entitled  to  recover  in  the  action  brought  by 
him  against  Newman,  the  sum  of  52/.  18^.,  and  no  more, 
and  that  Newman  should,  on  demand,  pay  that  sum  to 
Pike,  together  with  Pike's  costs  of  that  action,  to  be 
taxed,  and  that  no  further  proceedings  should  be  had  in 
such  action,  save  and  except  such  proceedings  (if  any) 
as  might  be  necessary  for  enforcing  payment  of  such 
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sum  of  52/.  ISa,,  together  with  such  costs :  and  that  each        1864. 
party  should  bear  his  own  costs  of  the  reference,  and         in^ 
half  the  expense  of  the  award.  N«wim? 

The  agreement  of  reference  having  been  made  a  rule 
of  court,  and  the  sum  awarded  and  the  costs  (which  were 
taxed  at  29/.  Qs.)  duly  demanded, 

Tkn^,  on  a  former  day  in  this  term,  moved  for  an 
attachment  against  Newman  for  non-payment  of  the 
several  sums  of  52/.  18s,  and  29/.  6s,  pursuant  to  the 
award.  The  rule  making  the  agreement  a  role  of  court 
was  intituled  *'  In  the  Matter  of  the  Arbitration  between 
James  Pike  and  Samuel  Newman, — Pike  v.  Newman,'* 
making  no  mention  of  the  action  of  Newman  v.  Pike. 
It  appeared,  however,  that  this  latter  action  had  not 
proceeded  beyond  the  writ,  and  consequently  there  could 
be  no  costs  due  therein  to  Pike. 

A  rule  nisi  was  granted,  and,  no  cause  being  shewn, 
was  now  made 

Absolute. 
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Wood  v.  The  Governor  and  Company  op  C!oppeb 

Miners  in  England. 

By  an  agree-       1  HE  declaration  stated,  that,  on  the  21  st  of  Julvj 

mcnt  under  «         •,  .  ...  -i     -i 

seal,  bearing      1847,  by  a  certain  agreement  in  wntmg  made  between 

date  the  2l8t 
of  July,  1847, 

and  expressed  to  be  made  between  the  defendants  of  the  one  part  and  the  plaintifr  of  the  other 
part, — rcdting,  amongst  other  thmgs,  that  the  plaintiff  had  erected  a  ractoiy,  worki^  and 
buildings  on  ^irt  of  a  pieoe  of  bind  belonging  to  the  defendants,  forthepmrpose  of  canriiig 
on  the  manu&ctnre  of  patent-fuel;  that  the  defendants  had  advanced  to  the  plaintiff  ibr 
and  towards  the  erection  and  completion  of  the  said  fiictory,  works,  and  bnildinga^  and  flw 
machinery  therein,  25002. ;  and  that  the  defendants  had  a^eed  to  srant  a  lease  of  the  said 
pieoe  of  land,  and  the  manufactory  and  buildings,  &c.,  to  the  plaintiff  and  to  enter  into 
certain  other  arrangements  for  the  supply  of  coal  for  the  said  manu&ctory«  and  otherwiHh 
on  the  terms  and  conditions  in  the  agreement  mentioned, — it  was  agreed  between  thsm, 
amongst  other  things, — 1.  that  the  defendants  should  grant  a  lease  of  the  said  pieee  d 
land,  with  the  manuSictory,  buildings,  and  machinery  thereon,  to  the  pUuntif^  for  the  tetn 
of  twelve  years  from  the  25th  of  March  then  last,  at  a  peppercorn  rent ;  that,  immecBatdj 
upon  such  lease  being  so  granted  by  the  defendants,  the  plaintiff  should  ezocnte  an  isrigB* 
meiit  thereof  by  way  of  mortgage  to  the  defendants,  as  a  security  for  the  re-p^ymcnt  of  tfaf 
said  sum  of  2500/.,  with  intOTOst,  within  seven  years,  such  mortgage  to  contain  a  power  ol 
sale,  and  all  other  usual  powers, — 3.  that  all  the  coals  consumed  bff  theplainiifffoKihe  pDr* 
YjOBea  of  his  manufacture  during  the  said  term  of  twelve  years,  shtmid  be  purchased  (fIJk 
defendants,  provided  the  dtfendants  could  and  should  supply  him  with  ike  qmamH^ 
that  should  from  time  to  time  be  required  by  Mm,  or  to  such  extent  as  the  derondanti 
could  supply,  at  a  certain  price ;  and  that  the  plaintiff  should  use  no  other  coal  at  the  «lc 
factory  chtring  the  said  term,  than  that  which  was  purchased  of  the  defendants^  exen( 
in  the  event  of  the  plaintiff  requiring  more  small  coal  than  the  defendants  oonld  and  shmuc 
supply  him  with ;  in  which  case  the  plaintiff  was  to  be  at  liberty  to  purchase  and  ooomni 
coal  not  being  the  defendants'  coal,— 4.  that  the  defendants  should  not  be  eampelied  A 
supply  more  than  500  tons  per  week,  and  that,  in  case  the  defendants  should,  firam  10011 
substantial  cause,  be  unable  to  supply  small  coal  to  the  extent  agreed  upon,  the  defendanti 
should  give  the  plaintii&  six  months'  notice  of  such  thdr  inability,  and  in  soch  can  Am 
plaintiff  should  be  at  liberty  to  obtain  his  supply  of  coal,  or  the  excess  beyond  the  qumti^ 
the  defendants  could  supply,  from  any  other  source, — 10,  that  the  plaintiff  should  not  tab 
down  or  remove  the  manufactory  and  prenuses  so  erected  and  built,  or  the  marhinary  is 
and  about  the  same,  but  that  such  buildings,  erections,  and  machinery  should  he  nd 
remain  as  a  security  to  the  defendants  for  all  moneys  that  should  at  any  time  be  owSng  to 
them,  either  on  account  of  advances  incident  to  the  erection  of  such  boilings  aad 
machinery,  or  for  advances  made  upon  manufactured  fViel,  if  any,  or  for  monejs  tiist 
should  be  due  in  respect  of  coals  supplied,  or  any  other  account  whatsoever  under  or  hj 
virtue  of  the  agreement, — 11.  that,  in  the  lease  to  be  granted  to  the  plaintiff^  a  cxifiaut 
for  title  should  be  inserted,  on  the  part  of  the  defendants,  and  also  covenants  on  the  psrt 
of  the  plaintiff,  that  the  premises  should  not  be  used  for  any  other  purpose  than  for  tibe 
manufacture  of  patent-fbel,  or  underlet  or  assigned  without  the  consent  d  the  lesson^-— 12. 
that,  in  case  the  plaintiff  should  cease  to  use  and  consume  the  small  coal  of  the  defoodanti^ 
by  reason  of  their  inability  to  supply  him  therewith  as  hereinbefore  mentioned  ami 
agreed,  or  otherwise  howsoever,  and  the  plaintiff  should  continue  in  the  occupation  of  the 
premises,  the  plaintiff  should  pay  to  the  defendants  a  rent  or  sum  of  100/.  per  annom  during 
the  then  continuance  of  tliat  agreement,  such  rent  to  commence  within  six  months  allev 
the  plaintiff  should  so  cease  to  use  and  consume  the  small  coal  of  the  defendants  as  afore 
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the  defendants  of  the  one  part,  and  the  plaintiff  of  the  1854. 

other  part,  and  sealed  with  the  common  seal  of  the  said  \vood 

company, — after  reciting,  amongst  other  things,  that  ^• 

the  plaintiff  had  erected  a  factory,  works,  and  buildings  Mi>e»s'  Cd. 
on  part  of  a  certain  piece  of  land  belonging  to  the  de- 

eaid, — 13.  that  the  said  agreement,  to  be  determinable  as  nforesud,  should  continne  for 
the  term  of  twelve  years  fW)m  the  date  thereof,  and  that,  at  the  expiration  of  the  said  term 
of  twelve  years  from  the  date  thereof,  if  the  plaintiff  should  so  elect  and  determine,  and 
of  such  election  or  determination  should  give  one  month's  notice  in  writing  to  the  defend- 
ants, the  defendants  should  pay  to  the  plaintiff  the  then  value  of  the  machinery  and 
fixtiires,  such  value  to  be  ascertained  by  arbitration,  in  the  manner  therein  mentioned. 

In  an  action  upon  this  agreement,  the  declaration  alleged  a  breach  of  the  defendants* 
implied  covenant  to  deliver  to  the  plaintiff  500  tons  of  coals  weekly,  although  he  was 
ready  to  receive  and  to  pay  for  the  same,  and  although  the  defendants  were  not  unable 
from  any  substantial  cause  so  to  supply  the  same. 

The  defendants  pleaded, — first,  setting  out  the  agreement  verbatim,  that  no  lease  of  the 
said  piece  of  land,  with  the  manufactory,  buildingH,  and  machinery  thereon,  had  ever  been 
granted  by  the  defendants  to  the  plaintiff,— thirdly,  that,  from  the  day  of  the  alleged 
breach  tmtil  the  commencement  of  the  action,  the  defendants  were  prevented  by  a  sub- 
stantial cause  from  supplying  the  cool  to  the  plaintiff  according  to  the  agreement, — 
fourthly,  that,  before  the  day  of  the  alleged  breach,  and  from  thencv  until  the  commence- 
ment  of  the  suit,  the  plaintiff  abandoned  and  ceased  to  carry  on  in  the  said  factory  the 
manufacture  of  the  said  patent-fuel  in  the  agreement  mentioned,  such  abandonment  and 
cessation  of  the  sidd  manufacture  not  bving  causetl  by  or  through  the  non-delivery  of  coal  by 
the  defendants  to  the  plaintiff,  or  by  any  other  breach  of  the  agreement  by  the  defend- 
ants,— fifthly,  that  the  defendants  did  supply  the  plaintiff  i^-ith  Sn  such  quantities  of  coal 
as  were  required  of  them  by  the  plaintiff  to  be  delivered  to  him  for  the  purposes  of  the  said 
manu&ctiu*e, — sixthly,  as  to  so  much  of  the  claim  of  the  plaintiff  as  related  to  that  part 
of  the  breach  which  extended  from  the  24th  of  January  in  the  declaration  mentioned,  to 
the  2'Uh  of  July,  1851,  Ixiing  the  day  of  the  passing  of  "  The  Governor  and  Company  of 
Copper  Miners'  Act,  1851,"  that,  in  respect  of  so  much  of  the  said  claim,  the  pUdntiff,  at 
the  time  of  the  passing  of  the  said  act,  was  a  ])resent  cre<litor  ond  claimant  agaiist  the 
defendants  within  the  meaning  and  intent  of  the  said  act ;  and  that,  after  the  pasfdng  of 
the  said  act,  and  before  the  commencement  of  the  suit,  the  lands  Sic,  and  effects  mentioned 
in  the  said  act,  and  comprised  in  the  mortgage  security  in  the  siud  act  recited,  were,  under 
the  provisions  of  the  act,  duly  re-convey t^d  to  the  defendants  by  the  Bank  of  England : — 

1.  Held,  on  demurrer, — fiist,  that  the  defendants  had  by  the  agreement  covenanied  to 
grant  a  lease  to  the  plaintiff,  and  to  supply  him  with  the  stipulated  quantity  of  coals  for  a 
period  of  twelve  year  and  that  the  granting  of  the  lease  was  not  a  condition  precedent 
to  their  liability  to  perform  their  covenant  to  supply  the  coals,  and  consequently  that  the 
plaintiff  was  entitled  to  judgment  on  the  first  plea  : 

2.  Secondly,  that  the  inability  of  the  defendants  to  supply  the  coals  fVom  any  sub- 
stantial cause,  was  no  defence,  unless  six  mcmtlis'  notice  of  such  inability  waa  given,  accord- 
ing to  the  stipulation  in  the  fourth  clause  of  the  agreement ;  and  therefore  that  the  plain- 
tiff was  entitled  to  judgment  on  the  third  ploa : 

8.  Thirdly,  that  the  defendants'  covennnt  was  limited  to  the  supply  of  coals  for  the 
purpose  of  the  manufacture  of  patent-fuel,  and  therefore  that  they  were  entitled  to  judg- 
ment on  the  fourth  and  fiflh  pleas  : 

4.  By  an  act  (14  &  15  Vict.  c.  cv.)  for  facilitating  the  settlement  of  the  affairs  of 
the  Copper  Miners'  Company,  it  was  recited,  amongst  other  things,  that  the  defendants, 
being  in  a  state  of  great  pecuniary  embarrassment,  w^ere  deurous  of  arranging  their  affairs, 
and  distributing  their  assets  rateably  among  their  creditors ;  that  the  Sank  of  England 
had  advanced  Lirge  sums,  and  were  mortgagees  in  possesaon  of  a  considerable  portion  of 
the  defendantfi'  property,  with  the  usual  powers  of  sale;  that  there  was  also  a  large  class 
of  creditors  by  debentures,  loan  notes,  and  promissory  notes ;  that  a  smt  in  Chancery  had 
been  instituted  by  the  Bank  against  the  defendants,  and  it  was  referred  to  the  master  to 
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1854.        fendants  at  Port  Talbot,  in  the  county  of  Glamoi^an, 
Wood        ^^'  *^^  puriK)ae  of  Carrying  on  the  manufacture  of  patent- 

The  Copper  ^^^^ '  ^^^  ^^^^  *^^  defendants  had  agreed  to  grant  a 
MiyEBs'  Co.  lease  of  the  said  piece  of  land,  and  the  manufactory  and 
buildings,  and  other  the  premises,  to  the  plaintiff,  and 
to  enter  into  certain  other  arrangements  for  the  supply 
of  coal  for  the  said  manufactory,  and  otherwise,  on  the 
terms  and  conditions  in  the  said  agreement  mentioned, — 
It  was  agreed  by  and  between  the  plaintiff  and  the  de- 
fendants, amongst  other  things,  that  the  defendants 
should  grant  a  lease  of  the  said  piece  of  land,  with  the 
manufactory,  buildings,  and  machinery  thereon,  to  the 
plaintiff,  for  the  term  of  twelve  years  firom  the  25th  of 
March  then  last,  at  a  pepper-corn  rent ;  that  all  the 
coals  consumed  and  used  by  the  plaintiff  for  the  porpoee 
of  his  said  manufacture  during  the  said  term  of  twelve 
years  should  be  bought  and  purchased  of  the  defendants, 

take  an  acoonnt  of  all  the  debts,  liabilities,  and  engagements  of  the  defendants,  and  to 
ascertain  what  creditors  were  entitled  to  the  benefit  of  the  trust-deeds  which  had  beea 
executed  by  the  defendants ;  that  the  Bank  had  been  unable  to  sell  the  property  mort- 
gaged, and  were  willing  to  give  up  possesfdon,  upon  terms  advantageous  to  the  defend- 
ants ;  and  tliat  a  very  large  majority  of  the  holders  of  debentures,  promissory  notes,  and 
loan  notes  of  the  dcfendan  8,  and  of  the  creditors  of  the  defendants,  were  wiUing  to  com- 
pound for  their  cUims  on  tlio  dcf  .udi  nts,  and  to  accept  payment  of  such  composition  in 
stock  of  the  compiny  as  in  tlic  a  -t  fet  forth.  After  various  provisions  for  carrying  oat 
the  contemplated  arrangement,  it  was  enacted  by  s.  22,  that,  on  the  re-conveyance  to  the 
said  Governor  and  Comijany  of  Copper  Miners  in  England,  from  the  Bank  of  England,  of 
the  lands,  &c.,  and  effects  compriseil  in  the  said  recited  mortgage  security,  or  any  part 
thereof,  in  pursuance  of  any  arrangement  to  be  made  between  them,  the  said  lands,  &c., 
and  effects,  or  the  part  thereof  comprised  in  such  re-con veyonce,  should,  notwitbstuiding 
the  continuance  of  the  trust  s  of  the  said  recited  indentures  of  &c.,  or  of  the  said  suit,  vest 
in  the  said  Governor  and  Comj)any  of  Copper  Miners  in  England  j  and  that,  subject  and 
without  prqudioe,  as  to  the  said  lands,  &c.,  and  effects,  to  any  such  arranc^ment,  all  pro- 
perty and  effects  whatijoever,  to  be  held,  possessed,  and  acquired  by  the  said  Governor  and 
Company  of  Copper  Miners  in  England,  should  bo  held  and  enjoyed  by  them  freed  and 
discharged  from  all  rights,  claims,  and  remedies  wlmts(x»ver  by  or  on  the  \itLrt  of  any  holder 
of  any  debentures,  promiwory  notes,  or  loan  notes  of  the  said  Governor  and  Company  of 
Copper  Miners  in  England  theretofoi-e  issued,  or  on  the  part  of  any  other  present  creditor 
or  clctimant  against  the  said  Governor  and  Company  upon  any  account  whatsoever,  except 
any  daim,  &c.,  of  the  Bank  of  England  which  might  \)e  mentioned  in  such  re-conveyaiioe 
as  reserved  to  or  rotiuned  by  the  Bank : — 

Held,  that  the  22nd  section  did  not  include  the  claim  of  the  plaintiff  in  this  action ;  for, 
that  the  "  creditor  or  claimant"  in  that  section  must  l)e  a  person  having  a  debt  or  liqui- 
dated demand  against  the  <'f>mpany ;  and  that  those  words  could  not  by  any  fair  construc- 
tion include  a  ])er8on  having  a  right  of  action  for  a  breach  of  a  covenant  like  that  in  ques- 
ti(m ;  and,  consciiuently,  that  the  plaintiff  was  entitled  to  judgment  on  the  demurrer  to  the 
rnxth  plea. 
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provided  the  defendants  could  and  should  supply  him  1854. 
with  the  quantity  that  should  from  time  to  time  be  re-  wood 
quired  by  the  plaintiff^  or  to  such  extent  as  the  said  de-  ,p  ,  p^pp^^ 
fendants  could  supply ;  and  that  the  defendants  should  iviinees'  Co. 
chaj^e  for  the  same  at  and  after  the  rate  of  3^.  lOd.  per 
ton,  delivered  over  the  weighbridge  on  the  premises  of 
the  plaintiff  at  Port  Talbot  aforesaid,  and  no  more, — the 
said  coal  to  be  that  which  was  clean  and  good  for  the 
purpose  of  manufacturing  steam-fuel,  and  to  be  that 
known  as  small  coal  unscreened,  unless  passed  through 
a  screen  of  longitudinal  bars  not  less  than  four  inches 
apart ;  and  that  the  plaintiff  should  use  and  consiune  no 
other  coal  at  the  said  factory  during  the  said  term  than 
that  bought  and  purchased  of  the  defendants,  excepting, 
nevertheless,  in  the  event  of  the  plaintiff  requiring  more 
small  coal  than  the  defendants  could  and  should  supply 
him  with,  and  excepting,  nevertheless,  for  the  purpose  of 
making  experiments  in  the  manufacture  of  fuel,  in  which 
case  the  plaintiff  was  to  be  at  liberty  to  purchase  and 
consume  coal  not  being  the  defendants'  coal ;  such  pur- 
chase and  consumption  of  coal  for  the  purpose  of  ex- 
periment not  to  exceed  fifty  tons  in  quantity  from  any 
six  coUeries  in  any  one  year.  And  it  was  tliereby  further 
agreed  by  and  between  the  plaintiff  and  the  defendants, 
that  the  defendants  should  not  be  compelled  to  supply 
more  than  500  tons  per  week,  and  that,  in  case  the  de- 
fendants should,  &om  some  substantial  cause,  be  unable 
to  supply  small  coal  to  the  extent  agreed  upon,  the  de- 
fendants should  give  to  the  plaintiff  six  months'  notice 
of  such  their  inability ;  and,  in  such  case,  the  plaintiff 
should  be  at  liberty  to  obtain  his  supply  of  coal,  or  the 
excess  beyond  the  quantity  the  said  company  could 
supply,  from  any  other  source ;  And  the  said  agree- 
ment was  made  determinable  on  certain  events  thereiu 
mentioned,  and,  subject  thereto,  was  to  continue  for 
the  term  of  twelve  years  from  the  date  thereof  c     Aver- 

F  f2 
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1854.  certificate  shonld  be  deliTered  to^tiie  plamtiffi^  and  the 

P^^j^gY  <^>i^ouQt  thereof  paid,  at  certain  specified  periodsy  in  cor* 

t*  tain  specified  proportionB:   and  that  the  xenudnder  of 

The  M^Ycm,  "^ 

Ac,  OF  such  certificates  shonld  not  be  paid  until  three  months 


BlBKnrOHAM. 


after  the  architect  should  have  certified  the  completion 
of  the  work  to  his  satis&ction,  when  one  half  of  the  re- 
minder shonld  be  paid,  and  the  balance  at  the  end  of 
twelve  months ;  and  that  the  defendants  had  paid  to  the 
plaintifib  all  amounts  certified  by  the  architect  to  be  doe 
to  them;    but  that  no  certificate  firom  the  architect^ 
entitling  them  to  have  the  moneys  claimed  inihe  first 
count,  had  ever  been  produced  to  the  defisudants,  or 
made  by  the  architect, — ^fifthly,  that  the  works  were  not 
completed  according  to  the  drawings  and  spedfioatians, 
or  any  alterations  made  under  the  agreement, — sixthly,, 
that,  by  the  conditions,  it  was  provided,  that,  in  case  dt^:^     of 
dispute  or  difiference  of  opinion  between  the  plaSntiffi 
and  the  defendants  relating  to  the  said  contzact 
conditions,  or  the  said  buildings  and  works,  such  diqtufa:^  m-^.^^ 
or  difference  should  be  settled  by  the  said  architect'c^^^iact, 
whose  decision  should  be  final ;  that  a  dispute  did 
between  the  plaintifb  and  the  defendants  as  to  the  sow. 
which  was  due  and  payable  to  the  plaintiffs  nnder  tlC^      t^ 
contract  and  conditions ;  and  that  the  architect  deddaJb^Sufai/ 
that  3983/.  Ss.  6f  £{.,  and  no  more>  was  due  and  fajttJf^M^aU^ 
to  the  plaintiffs,  which  sum  the  defendants  befoire  s^      ^ 
tion  brought  had  paid  to  the  plaintiffs, — seventhly  P       fi^ 
the    residue  of  the    declaration),    never   indebted^.^  -s^ 
eighthly  (to  the  whole  declaration),  payment,— nintHsb^ 
(to  the  whole  declaration),  a  set-off. 

Fieldy  on  a  former  day  in  this  term, — tissue  not  having 
been  joined, — on  the  part  of  the  defendants,  obtained  % 
rule  calling  upon  the  plaintifis  to  shew  cause  why  tlie 
venue,  which  was  laid  in  Loudon,  should  not  be  change 
to  the  Warwick  dinsion  of  the  coimty  of  Warwick.  The 
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affidavit  upon  which  t|^e  motion  was  founded,  stated,        1854. 
that  the  plaintiffs  lived  and  carried  on  their  business  in      Pabhlst 
die  county  of  Warwick,  and,  as  the  deponent  had  been    rp^,  Matob, 

infonooed.  and  believed,  all  or  by  far  the  greater  number        ^-  or 

BifiMmafiijc. 
of  the  witnesses  whom  they  would  probably  call  in  sup- 
port of  tlieir  case,  lived  in  or  near  Birmingham ;  that 
the  deponent  was  advised,  and  verily  believed,  that  the 
defendants  had  a  good  defence  to  the  action  upon  the 
merits,  and  that  it  would  be  necessary  to  call,  on  the 
trial  thereof,  to  establish  such  defence,  at  least  thirteen 
witnesses,  all  of  whom  respectively  lived  in  or  near  Bir- 
ndngham,  and  none  of  whom  lived  in  or  near  London ; 
that,  if  the  cause  were  tried  in  London,  the  costs  there- 
of would,  for  the  reasons  aforesaid,  be  very  far  greater 
than  if  the  trial  took  place  in  the  coimty  of  Warwick ; 
and  that  such  last-mentioned  county  was  in  every  other 
respect  also  the  most  convenient  and  fitting  county  for 
sndi  trial  to  be  had  in. 


Byte9,  Seijt.,  now  shewed  cause,  upon  an  afSdavit  of 
one  of  the  plaintiffis,  stating,  amongst  other  things,  that 
a  great  portion  of  the  evidence  to  support  the  plaintiff^s 
case  was  documentary,  and  that  the  witnesses  on  their 
part  were  few  in  number,  not  exceeding  three  or  four ; 
that  the  erection  of  the  gaol,  and  the  works  connected 
therewith,  were  conducted,  on  the  part  of  the  plaintiffs, 
by  the  deponent  and  the  other  plaintiff,  and  by  a  fore- 
man employed  by  them,  and  the  same  were  under  the 
supervision  of  an  architect  and  a  clerk  of  the  works  on 
the  part  of  the  defendants,  and  which  said  witnesses 
could,  as  the  deponent  believed,  give  eiddence  as  to  the 
whole  or  nearly  the  whole  of  the  work  for  which  the  ac- 
tion was  brought ;  that  the  deponent  was  advised,  and 
believed,  that  the  issues  in  fact  raised  by  the  defendant's 
several  pleas  were  very  simple  in  evidence,  and  were 
within  the  knowledge  of  the  before-mentioned  parties  as 
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1854.       witnesses^  and  that  the  principal  points  raised  by  tibie 

Pa8H£bt      pleas  were  issues  in  law ;  that  the  cause,  from  its  nature, 

Th.m«ob.    '^o"!^  ™  »"  probabiUty  be  referred;  that  the  set^ 

&c.  OP  claimed  by  the  defendants  under  the  ninth  plea,  waSy  as 
stated  m  their  particular  of  set-on,  a  sum  of  20001.  f(n 
alleged  liquidated  damages  for  the  alleged  non-comple- 
tion of  the  works  within  the  time'prescribed  by  the  con- 
tract ;  that  the  course  pursued  by  the  defendants  in  the 
town-council  of  the  borough  had  excited  a  prejudice 
against  the  claim  of  the  plaintifis  in  the  council  and  in 
the  borough,  and  in  its  neighbourhood ;  that  the  jury 
for  the  Warwick  division  of  the  county  of  Warwick  axe 
taken  from  the  said  borough  (of  Birmingham)  and  its 
neighbourhood,  as  well  as  from  other  places,  and  that,  if 
the  cause  were  tried  at  Warwick,  the  jury  would  in  all 
probability  be  composed  of  parties  either  in  or  connected 
with  the  corporation,  and  who  therefore  were  parties 
directly  interested  on  behalf  of  the  defendants,  and 
against  the  claim  of  the  pUdntififs,  and  therefore  the 
plaintiffs  could  not  have  a  fSsdr  and  impartial  trial  if  the 
cause  were  tried  at  Warwick,  but  which  they  would  hav€ 
if  the  same  were  tried  in  London,  or  jeven  at  the  assiis 
town  of  an  adjoining  county. 

The  learned  Serjeant  submitted,  that,  under  the  olc 
practice,  the  venue  could  not  be  changed  in  an  actioH 
upon  a  specialty, — Mondel  v.  Steele,  8  M.  &  W.  640 
and  that  the  new  rule,— rule  18  of  Hilary  Term,  185S 
which  provides  that  "  no  venue  shall  be  changed  withov 
a  special  order  of  the  court  or  a  judge,  unless  by  consen' 
of  the  parties,^^ — had  made  no  alteration  in  this  respect 
[Jervis,  C.  J.  This  is  not  an  application  founded  upon 
the  common  affidavit.]  The  only  real  ground  su^;e8ted 
for  changing  the  venue  here,  is,  that  the  witnesses  five 
in  Warwickshire.  But  it  would  be  a  much  greater  in- 
convenience  to  the  plaintiffs  to  be  compelled  to  go  to 
trial  before  a  jury  they  have  reason  to  believe  would  be 


HILAET  TERM^    17  VICTORIA. 


425 


tile  to  them.  There  is  do  precedent  for  the  application. 
'itrvis,  C.  J.     Oh  yes:   on  special  circumstances,  (a)] 

all  events^  the  defendants  should  have  come  earlier. 
'ienris,  C.  J.     That  will  be  considered  in  the  costs.] 

Jield  was  not  called  upon  to  support  his  rule. 

Per  Curiam.  The  court  are  of  opinion  that  the  rule 
rbould  be  made  absolute,  on  payment  of  the  costs  of  the 
jf>]>lication^  and  also  of  such  costs  as  may  have  been 
dered  useless  by  the  change  of  venue. 

Rule  accordingly. 


1854. 


Pashlby 

V. 

Thb  Matob, 

&G.  OF 
BiBMINaHAM. 


(a)  See  liamsden  v.  Skijpp, 
±.h,  Vol.  Xnr,  p.  601,  Clulee 
J^radley,  vaSk,  Vol.  XUI,  p. 


604,  and  Begg  v.  Forbes ,  auU», 
Vol.  Xni,  p.  614. 


In  the  Matter  of  the  Arbitration  between  James 

Pike  and  Samuel  Newman. 

Pike  v.  Newman. 


Jan,  22. 


T  agreement  of  the  15th  of  April,  1853,  between  Two  actions  of 
and  Newman, — reciting  that  Pike  claimed  to  be  b.  r.A.,*andall 
^^^titled  to  the  sum  of  239/.  6«.  4^.  from  Newman  for  »"«<^ter8  m  dif- 

fercnco  be- 


done  and  goods  supplied  to  or  for  him,  and  had  twceu  the  par- 

tics  were  rc- 

^soTnmenced  an  action  in  this  court  in  respect  thereof  j  fcrml,  the 
*»id  that  Newman  claimed  to  be  entiUed  to  284/.  4».  4rf.  g^'n^^lid"^ 

award  as  to  the 
^d  actions  to  be  in  the  discretion  of  the  arbitrator.  Tlie  award  found  that  there  was  dne 
^^  B.  to  A.  52^.  18«.,  and  directed  that  B.  sliould  bear  his  own  costs  in  the  action  brought 
uy  him  against  A.,  and  also  A/s  costs  of  that  action ;  tlmt  A.  was  entitled  to  recover 
^%  18f.  in  the  action  brought  by  him  agmnst  B.,  and  that  B.  should  pay  that  sum,  on 
^tonaiid,  to  A.,  together  with  A.'s  costs  of  the  action ;  and  that  each  jmrty  should  bear  his 
Oirn  oocts  of  the  reference,  and  half  the  expense  of  tlie  award. 

The  action  of  B.  v.  A.  had  not  proceeded  beyond  the  writ,  and  consequently  there  were 
no  costs  due  therein  to  A. 

The  agreement  of  reference  having  been  made  a  rule  of  court, — the  rule  being  intituled 
"In  the  matter  of  the  arbitration  between  A.  and  B. :  A.  v.  B.," — and  the  52/.  \Ss.  and 
taxed  costs  of  the  action  of  A.  v,  B.,  having  been  duly  demanded,  the  court  granted  an  at- 
tschment  against  B.  for  non-payment  of  those  two  sums. 
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1864.  firom  Pikci  for  work  done  and  goods  supplied  to  or  for 
inro  bim,  and  had  also  commenced  an  action  in  this  oonrt  in 
PiK«and  respect  thereof, — it  was  agreed  that  ''the  matters  in 
dispute  in  the  said  actions  respeetioely,  or  in  any  way 
relating  thereto,  or  arising  out  of  the  same,  and  all  odior 
matters  and  transactions  whatsoerer  (if  any)  in  diflference 
between  the  said  parties,  and  all  claims  and  demands 
whatsoever  which  either  of  the  said  parties  had  or  claimed 
against  the  other  of  them,'^  should  be  referred  to  two 
arbitrators  named,  or  an  umpire, — the  costs,  charges^ 
and  expenses,  as  well  of  and  relating  to  the  said  reference 
and  award,  as  to  the  said  actions  respectively,  to  be  in 
the  discretion  of  the  said  arbitrators  or  imipire. 

The  award  was  made  by  the  umpire  on  the  15th  of 
October,  1853,  who  found  that  there  was  due  andowi 
by  Newman  to  Pike,  upon  balance  of  account  betweeoE^; 
them,  upon  taking  into  consideration  all  matters  in 
pute  in  the  said  actions  respectively,  and  all  claims 
demands  and  all  other  matters  and  transactions  in  ^^^^  w-  fljf 
ference  between  them,  52/.  ISs.  He  further  awarde^^^Chf 
that  Newman  should  bear  and  pay  his  own  costs  anc^^^ad 
charges  by  him  expended  and  incurred  in  the  actiaii^^oii 
instituted  by  him  against  Pike,  and  that  he  should 
on  demand,  pay  to  Pike  the  costs  incurred  by  Pi 
about  his  defence  to  the  said  action;  such  costs  to 
taxed ;  and  that  no  further  proceedings  be  had  or  tak 
in  the  said  action,  save  and  except  such  proceedings 
any)  as  might  be  necessary  for  enforcing  payment  of 
costs  so  awarded  to  Pike.  He  further  awarded 
Pike  was  entitled  to  recover  in  the  action  brought 
him  against  Newman,  the  sum  of  52/.  18^.,  and  no  mi 
and  that  Newman  should,  on  demand,  pay  that  sum. 
Pike,  together  with  Pike's  costs  of  that  action,  to 
taxed,  and  that  no  further  proceedings  should  be  had  in 
such  action,  save  and  except  such  proceedings  (if  9DJ^J 
as  might  be  necessary  for  enforcing  payment  of  sucA 
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•am  of  62/.  18«.j  together  with  such  costs :  and  that  each        1864. 
party  flhoald  bear  his  own  costs  of  the  reference,  and         iq^ 
half  the  expense  of  the  award.  N^!^ 

The  agreement  of  reference  having  been  made  a  rule 
of  ooiart,  and  the  sum  awarded  and  the  costs  (which  were 
taxed  at  i9L  6$.)  duly  demanded, 

nnipp,  on  a  former  day  in  this  term,  moved  for  an 
attadiment  i^ainst  Newman  for  non-payment  of  the 
several  sums  of  62/.  18s,  and  29/.  6s,  pursuant  to  the 
award.  The  rule  making  the  agreement  a  rule  of  court 
was  intituled  ^*  In  the  Matter  of  the  Arbitration  between 
James  Pike  and  Samuel  Newman, — Pike  v.  Netaman/' 
making  no  mention  of  the  action  of  Neivman  v.  Pike. 
It  iqppearedj  however,  that  this  latter  action  had  not 

proceeded  beyond  the  writ,  and  consequently  there  could 

be  no  ooeto  doe  therein  to  Pike. 

A  rule  nisi  was  granted,  and,  no  cause  being  shewn, 
now  made 

Absolute. 
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1851.. 


Wood  v.  The  Governor  and  Company  op  Copper 

Miners  in  England. 

By  an  agree-       1  HE  declaration  stated,  that,  on  the  2l8t  of  July, 
seal,  bearing      1847,  by  a  Certain  agreement  in  writing  made  between 

date  the  21flt 
of  July,  1847, 

and  expressed  to  be  made  between  the  defendants  of  the  one  part  and  the  plaintiff  of  the  other 
part, — reciting,  amongst  other  things,  that  the  plaintiff  had  erected  a  ractory,  work^  and 
buildings  on  part  of  a  piece  of  land  bdon^ng  to  the  defendants,  for  thepmrpose  of  canying 
on  the  manufacture  of  patent-fuel;  that  the  defendants  had  advanced  to  the  pUuntiff  fbr 
and  towards  the  erection  and  completion  of  the  said  ihctory,  works,  and  buildiiiga^  and  the 
machinery  therein,  2500/. ;  and  that  the  defendants  had  a^^ed  to  ^prmt  a  lease  of  the  nod 
piece  of  land,  and  the  manufactory  and  bmldings,  &c.,  to  the  plainti£f^  and  to  enter  into 
certain  other  arrangements  for  the  supply  of  coal  ^  the  said  manufkctory^  and  otherwisi^ 
on  the  terms  and  conditions  in  the  agreement  mentioned, — it  was  agreed  between  them, 
amongst  other  things, — 1.  that  the  defendants  should  grant  a  lease  of  the  said  pieee  of 
land,  with  the  manufactory,  buildings,  and  machinery  thereon,  to  the  phuntiff,  for  the  term 
of  twelve  years  from  the  25th  of  March  then  last,  at  a  peppercorn  rent ;  tha^  immodiatdy 
upon  such  lease  being  so  granted  by  the  defendants,  the  plaintiff  should  execute  an  asrign- 
ment  thereof  by  way  of  mortgage  to  the  defendants,  as  a  security  for  the  re-paymcnt  of  the 
said  sum  of  2500^.,  with  interest,  within  seven  years,  such  mortgage  to  contain  a  power  of 
sale,  and  all  other  uisual  powers, — 3.  that  all  the  coals  consumed  by  theplaiifiHff  for  the  pur- 
poses of  his  manufacture  during  the  said  term  of  twelve  years,  should  he  purchased  of  ike 
defendants,  provided  the  d^endants  could  and  should  supply  him  with  ike  qmauii^ 
that  should  from  time  to  time  he  required  hy  him,  or  to  such  extent  as  the  derondant* 
could  supply,  at  a  certain  prioe ;  and  that  the  plaintiff  should  use  no  other  coal  at  the  audi 
factory  during  the  said  term,  than  that  which  was  purchased  of  the  defendants,  exeept 
in  the  event  of  the  plaintiff  requiring  more  small  cool  than  the  defendants  could  and  shoold. 
supply  him  with ;  in  which  case  the  plaintiff  was  to  be  at  liberty  to  purchase  and  oonsome 
coal  not  being  the  defendants'  coal, — 4.  that  the  defendants  should  not  he  compelled  i» 
supply  more  than  500  tons  per  toeek,  and  that,  in  case  the  defendants  should,  firam  soine 
subfltantial  cause,  bo  unable  to  supply  small  coal  to  the  extent  agreed  upon,  the  defendants 
should  give  the  plaintiffs  six  months'  notice  of  such  their  inability,  and  in  such  case  flw 
plaintiff  should  be  at  liberty  to  obtain  his  supply  of  coal,  or  the  exocss  beyond  the  quantifj 
the  defendants  could  supply,  from  any  other  source, — 10,  that  the  plaintiff  should  not  take 
down  or  remove  the  manufactory  and  premises  so  erected  and  built,  or  the  maffhincay  in 
and  about  the  same,  but  that  such  buildings,  erections,  and  machinery  should  be  snd 
remain  as  a  security  to  the  defendants  for  all  moneys  that  should  at  any  time  be  owing  to 
them,  either  on  account  of  advances  incident  to  the  erection  of  such  bcdldings  and 
machinery,  or  for  advances  made  upon  manufactmred  fViel,  if  any,  or  for  moneys  that 
should  be  due  in  respect  of  coals  supplied,  or  any  other  account  whatsoever  under  or  hf 
virtue  of  the  agreement, — 11.  that,  in  the  lease  to  be  granted  to  the  plaintifl^  a  covenant 
for  title  should  bo  inserted,  on  the  part  of  the  defendants,  and  also  covenants  on  the  pari 
of  the  plaintiff,  that  the  premises  should  not  be  used  for  an  v  other  purpose  than  ibr  the 
manufkcture  of  patent-fbel,  or  underlet  or  assigned  without  the  consent  cff  the  leason,— 12. 
that,  in  case  the  plaintiff  should  cease  to  use  and  consume  the  small  ooal  of  the  defendants^ 
by  reason  of  their  inability  to  supply  him  therewith  as  hereinbefore  menOoned  ami 
agreed,  or  otherwise  howsoever,  and  the  plaintiff  should  continue  in  the  ocoupation  of  the 
premises,  the  plaintiff  should  pay  to  the  defendants  a  rent  or  sum  of  100/.  per  annmn  during 
the  then  continuance  of  that  agreement,  such  rent  to  commence  witlun  six  months  alter 
the  plaintiff  should  so  cease  to  use  and  consume  the  small  coal  of  the  defendants  as  afore- 
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the  defendants  of  the  one  part,  and  the  plaintiff  of  the  1854. 

other  part,  and  sealed  with  the  common  seal  of  the  said  \vood 

company, — after  reciting,  amongst  other   things,  that  ^• 

the  plaintiff  had  erected  a  factory,  works,  and  buildings  Min£ks'  Co. 
on  part  of  a  certain  piece  of  land  belonging  to  the  de- 

• 

aaid, — 13.  that  the  said  agreement,  to  be  detenninable  as  aforesaid,  should  continue  for 
the  term  of  twelve  years  mrni  the  date  thereof,  and  that,  at  the  expiration  of  the  said  term 
of  twdve  years  from  the  date  thereof,  if  the  plaintiff  should  so  elect  and  determine,  and 
of  socfa  elation  or  determination  should  give  one  month's  notice  in  writing  to  the  defend- 
antSy  the  defendants  should  pay  to  the  plaintiff  tlie  then  valae  of  the  machinery  and 
fixtures,  such  value  to  be  ascertained  by  arbitration,  in  the  manner  therein  mentioned. 

In  an  action  upon  this  agreement,  the  declaration  alleged  a  breach  of  the  defendants' 
implied  covenant  to  deliver  to  the  plaintiff  500  Umn  of  coalH  weekly,  although  he  was 
ready  to  receive  and  to  pay  for  the  same,  and  although  the  defendants  were  not  unable 
firom  any  substantial  cause  so  to  supply  the  same. 

The  defendants  pleaded, — first,  setting  out  the  agreement  verlmtim,  that  no  lease  of  the 
Mud  piece  of  land,  with  the  manufactory,  buildings  and  machinery  thereon,  btul  ever  l)een 
granted  by  the  defendants  to  the  plaintiff, — thirdly,  that,  fronn  the  day  of  the  allcgt^d 
breach  nntil  the  commencement  of  the  action,  the  defendants  were  prevent^jd  by  a  sub- 
stantia] cause  from  supplying  the  coal  to  the  plaintiff  according  t4)  the  agreement, — 
foorthly,  that,  before  the  day  of  the  alleged  bruacli,  and  from  tlience  until  the  commence- 
ment ^  the  suit,  the  plaintiff  almndoned  and  ceased  to  carry  on  in  the  said  factory  the 
nsDuf^ure  of  the  sud  patent-fuel  in  the  agreement  mentioned,  such  abandonment  and 
eeantion  of  the  sud  manufacture  not  being  cause<l  by  or  through  the  non-delivery  of  coal  by 
"tbe  defimdants  to  the  plauitiff,  or  by  any  other  breach  of  the  agr(%ment  by  tlie  deft-nd- 
*nta, — fiftldy,  that  the  defeudants  (tid  supply  the  plaintiff  with  uU  such  quantities  of  coal 
••were  reqiured  of  them  by  the  plaintiff  to  be  delivered  to  him  for  the  puqwsos  of  the  ssiid 
xaanufiutore^ — sixthly,  as  to  so  much  of  the  claim  of  the  plaintiff  as  rflate<l  to  that  part 
o^ the  breach  which  extended  from  the  24th  of  January  in  the  declaration  mentioned,  to 
*l»e  24th  of  July,  1851,  being  the  day  of  the  passing  of  "  ITie  Governor  and  Com^wny  of 
Copper  Miners'  Act,  1851,"  that,  in  rusi)ect  of  so  much  of  the  said  claim,  the  plaintiff,  at 
the  time  of  the  passing  of  the  said  act,  was  a  ])resi*nt  cToilitor  nnd  clnimant  agai  ist.  the 
defendants  within  the  meaning  and  intent  of  the  s;iid  act;  and  tlint,  ailer  the  jML^sing  of 
top  said  act,  and  before  the  commencement  of  the  suit,  the  lands,  \c.,  and  effects  mentioned 
^  the  said  act,  and  comprised  in  the  mortgage  security  in  the  said  act  ro<nto<l,  were,  under 
*^e  provisions  of  the  act,  duly  re-conveyed  to  the  defendants  by  the  Bank  of  England : — 
1.  Held,  on  demurrer, — fiist,  that  the  dt'fendants  had  by  the  agreement  covenanted  to 
grant  a  lease  to  the  plaintiff,  and  to  supply  him  with  the  Rtipul!ite<l  quantity  of  c<wls  for  a 
P^'iod  of  twelve  year      and  that  the  granting  of  the  lease  was  not  a  condition  pre«'dent 
to  their  liaWlity  to  perform  their  covenant  to  supply  the  cuils,  and  consequently  that  the 
i^^intiffwas  entitled  to  judgment  on  the  first  plea  : 

2.  Secondly,  that  the  uiability  of  the  defendant k  to  supply  the  coals  from  any  sub- 
f'*'*^  cause,  was  no  defence,  unless  six  months'  notice  of  Fuch  inability  was  given,  accord - 
^to  the  stipulation  in  the  fourth  clause  of  the  agreement ;  and  therefore  that  the  plain- 
™  was  entitled  to  judgment  on  the  thir«l  plea : 

^  Thirdly,  that  the  defendants*  covennnt  was  limited  to  the  supply  of  coals  for  the 
pOfpose  of  the  manufacture  of  patent-fuel,  and  therefore  that  they  were  entitled  to  judg- 
neot  on  the  fourth  and  fifth  pleas : 

4.  By  an  act  (14  &  15  Vict.  c.  cv.)  for  facilitating  the  settlement  of  the  affairs  of 

tbe  Gof^ier  Mincnrs'  Company,  it  was  recite<l,  amongst  other  things,  that  the  defendants, 

king  in  a  state  of  great  pecuniary  embarrassment,  were  desirous  of  aiTanging  their  afiairs, 

aod  distributing  their  assets  rateably  among  their  creditors ;  that  the  Bank  of  England 

had  advanced  hirge  sums,  and  were  mortgagees  in  possession  of  a  considerable  portion  of 

the  defendants'  property,  with  the  usual  pow(*rs  of  kpIc;  that  there  was  also  a  large  class 

of  creditors  by  debentures,  loan  notes,  and  promissory  notes ;  that  a  suit  in  Chancers*  had 

been  instituted  by  the  Bank  against  the  defendants,  and  it  was  referred  to  the  master  to 
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1854.        fendants  at  Port  Talbot,  in  the  county  of  Glamoi^an, 

Wool)        ^^^  ^^®  puii)ose  of  carrying  on  the  manufacture  of  patent- 

„     y-  fuel ;    and  that  the  defendants  had  agreed  to  grant  a 

The  Copper  '  .  j 

MixEiiB*  Co.  lease  of  the  said  piece  of  land,  and  the  manufactory  and 
buildings,  and  other  the  premises,  to  the  plainti£F,  and 
to  enter  into  certain  other  arrangements  for  the  supply 
of  coal  for  the  said  manufactory,  and  otherwise^  on  the 
terms  and  conditions  in  the  said  agreement  mentioned^ — 
It  was  agreed  by  and  between  the  plaintiff  and  the  de- 
fendants, amongst  other  things,  that  the  defendants 
should  grant  a  lease  of  the  said  piece  of  land^  with  tb 
manufactory,  buildings,  and  machinery  thereon^  to  th^ 
plaintiff,  for  the  term  of  twelve  years  from  the  25ih  ot^ 
March  then  last,  at  a  pepper-corn  rent ;  that  all  th^ 
coals  consumed  and  used  by  the  plaintiff  for  the 
of  his  said  manufacture  during  the  said  term  of  twelv*^ 
years  should  be  bought  and  purchased  of  the  defendants 

take  an  account  of  all  the  debts,  liabilities,  and  engagements  of  the  defendant!,  and 
ascertain  wliat  creditors  were  entitled  to  the  benefit  of  the  trust-deods  which  had  ~ 
executed  by  the  defendants ;  that  the  Bank  had  been  unable  to  sell  the  property 
gaged,  and  were  willing  to  give  u])  possetiision,  upon  terms  advantageous  to  the  def< 
ants ;  and  tliat  a  very  large  majority  of  the  holders  of  debentures,  promisaorr  notea^ 
loan  notes  of  the  defendan  9,  and  of  the  creditors  of  the  defendants,  were  wiUing  to  i 
pound  for  their  cUiuis  on  the  der^ulints,  and  to  accept  payment  of  such  Gompositioii ^ 
stock  of  the  compmy  as  in  the  a 't  >et  forth.     After  various  provisons  fbr  oarrjing  oat 
the  contemplatctl  armngenient,  it  was  enacted  by  s.  22,  that,  on  the  ro-oonvejance  to  tbe 
said  Governor  aiid  Company  of  Copx)cr  Miners  in  England,  from  the  Bank  of*Eng1aiid,  of 
the  lauds,  &c.,  and  ciTects  comprised  in  the  said  recited  mortgage  security,  or  any  put 
thereof,  in  pursuance  of  any  arrangement  to  be  made  between  them,  the  said  lands,  &c^ 
and  effects,  or  the  part  thcrc>of  com])rised  iii  such  re«conveyancc,  should,  notwithstuding 
the  continuance  of  the  trusts  of  the  said  recited  indcutiures  of  &c.,  or  of  the  said  snit,  vest 
in  the  said  Governor  and  Com])any  of  Copper  Miners  in  England;  and  that,  aabject  and 
without  prqjudioe,  as  to  the  said  lanils,  &c.,  and  effects,  to  any  such  arrangement^  all  pro- 
perty and  effects  whatsoever,  to  ]>e  held,  possessed,  and  acquired  by  the  said  Govenior  and 
Company  of  Copper  Miners  in  England,  should  1x3  held  and  ex\joyod  by  them  freed  and 
dischox)^  from  all  rights,  claims,  and  remedies  whats<x;ver  by  or  on  the  part  of  any  holder 
of  any  debentures,  promissory  notes,  or  loan  notes  of  the  said  Go\'cmor  and  Company  of 
Copper  Miners  in  England  theretofore  issued,  or  on  the  part  of  any  other  present  crtditor 
or  claimant  against  the  suid  Governor  and  Com^Miny  u|)on  any  account  whatsoever,  except 
any  claim,  &c.,  of  the  Bank  of  England  which  might  be  mentioned  in  such  re-ctmreymnoe 
as  reserved  to  or  retained  by  the  Hank : — 

Held,  that  the  22nd  section  did  not  include  the  claim  of  the  plaintiff  in  fhU  aetieo ;  for, 
that  the  "  creditor  or  claimant"  in  that  section  must  1)e  a  person  having  a  debt  or  liqui- 
dated demand  against  the  (^rnnpany  ;  and  that  those  words  could  not  by  any  fair  conitmc- 
tion  include  a  i)erson  having  a  right  of  action  for  a  breach  of  a  covenant  like  *^*m^*--  in  qnc»- 
tion;  and,  con^^etpiently,  that  the  plaintiff  was  entitled  to  judgment  on  thedemorrcr  to  the 
wxth  plea. 
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^provided  the  defendants  could  and  should  supply  him        1854. 
th  the  quantity  that  should  from  time  to  time  be  re-         wood 
by  the  plaintiff,  or  to  such  extent  as  the  said  de-    ^  ^^  copper 
could  supply  j  and  that  the  defendants  should     Minlbs*  Co. 
tor  the  same  at  and  after  the  rate  of  3^.  lOd.  per 
delivered  over  the  weighbridge  on  tlie  premises  of 
lie  plaintiff  at  Fort  Talbot  aforesaid,  and  no  more, — the 
coal  to  be  that  which  was  clean  and  good  for  the 
of  manufacturing  steam-fuel,  and  to  be  that 
own  aa  small  coal  unscreened,  unless  passed  through 
of  longitudinal  bars  not  less  than  four  inches 
and  that  the  plaintiff  should  use  and  consume  no 
rtlier  coal  at  the  said  factory  during  the  said  term  than 
bought  and  purchased  of  the  defendants,  excepting, 
^▼erthelesB,  in  the  event  of  the  plaintiff  requiring  more 
coal  than  the  defendants  could  and  should  supply 
j^jjoawith,  and  excepting,  nevertheless,  for  the  pur|)ose  of 
aking  experiments  in  the  manufacture  of  fuel,  in  wliicli 
the  plaintiff  was  to  be  at  liberty  to  purchase  and 
oonsume  coal  not  being  the  defendants^  coal ;  such  pur- 
cixaee  and  consumption  of  coal  for  the  purpose  of  ex- 
penment  not  to  exceed  fifty  tons  in  quantity  from  any 
ooUeries  in  any  one  year.     And  it  was  thereby  further 
by  and  between  the  plaintiff  and  the  defendants, 
that  the  defendants  should  not  be  compelled  to  supply 
n^cxe  than  500  tons  per  week,  and  that,  iu  case  the  de- 
fendants should,  from  some  substantial  cause,  be  unable 
^  supply  small  coal  to  the  extent  agreed  upon,  tlie  de- 
feiidants  should  give  to  the  plaintiff  six  niontlis'  notice 
^f  roch  their  inability ;  and,  in  such  case,  the  plnintiH" 
*hould  be  at  liberty  to  obtain  his  supply  of  coal,  or  the 
^J^CBBS  beyond  the   quantity   the  said   company   could 
•ttpply,  from  any  other  source :     And  the  said  agree- 
ment was  made  determinable  on  certain  events  therein 
mentioned,  and,    subject  thereto,   was  to  continue  for 
the  term  of  twelve  years  from  the  date  thereof^     Aver- 
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1854.        ment^  that^  although^  at  all  times  after  the  making  d 

^VooD         *^®  ®^^  agreement,  the  plaintiff  waa  ready  and  willing 

^'  to  receive  from  the  defendants,  and  required  the  defend- 

1'  'T.  Coi'PEB 

MiNKBs'  Co.  ants  to  deliver  to  him,  500  tons  of  the  said  small  ooala 
per  week,  and  although  the  defendants  were  not  unable 
from  any  substantial  cause  so  to  supply  the  same,  or  any 
part  thereof,  and  although  the  plaintiff  had  done  all 
things  on  his  part  to  entitle  him  to  have  the  said  500 
tons  of  small  coals  per  week  delivered  to  him  ;  yet  the 
defendants  did  not  nor  would,  after  the  making,  and 
during  the  continuance,  of  the  said  agreement,  deli?er 
to  the  plaintiff  500  tons  of  the  said  small  coals  per  week  ,- 
but,  on  the  contrary  thereof,  although,  after  the  making, 
and  during  the  continuance,  of  the  said  agreement,  in 
each  of  the  weeks  commencing  with  the  week  which  ex- 
pired next  after  the  24th  of  January,  1848,  until  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  re- 
quired the  defendants  to  deliver  to  him  500  tons  of  the 
said  small  coal,  and  during  each  of  those  weeks^  and 
during  all  the  time  aforesaid,  was  ready  and  willing  tc 
buy  of  the  defendants  those  quantities  of  the  said  coal 
so  required  by  him,  and  to  pay  for  the  same  at  the  rate 
and  price  in  that  behalf  agreed  as  aforesaid,  and  altbougli 
the  defendants  were  not  unable  from  any  substantial 
cause  so  to  supply  the  same,  the  defendants  did  not  not 
would,  in  any  or  either  of  those  weeks  supply  the  plain- 
tiff with  500  tons,  or  any  quantity,  of  the  said  small  ooal 
according  to  their  covenant  in  that  behalf,  but  therein 
made  default ;  whereby,  and  by  reason  of  the  plaintiff  not 
being  able  to  procure  the  said  quantities  of  small  coal  else- 
where, he,  the  plaintiff,  was,  during  all  the  times  aforesaid, 
wholly  prevented  from  carrying  on  the  said  manufacture 
of  the  said  patent-fuel,  and  thereby  lost  and  was  deprived 
of  great  gains  and  ])rofits  which  he  might  and  other- 
wise would  have  obtained  by  carrying  on  the  said  manu- 
facture, and  was  otherwise  greatly  damnified,  &c.,  &c. 
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Tirat  plea, — ^that  the  said  agreement  in  the  declara-        1854. 
n  mentioned  was  and  is  to  the  following  tenor  and         \^i^ 


;, — "  An  agreement  made  and  entered  into  the  2l8t  <*• 

TiTE  Copr'nc 

.^  of  July,  1847,  between  The  Governor  and  Company    Miners'  co. 
Copper  Miners  in  England,  of  the  one  part,  and  Henry  First  plou. 
Wood,  of  Briton  Ferry,  near  Neath,  in  the     t'*^"*^"  • 
lanty  of  Glamoi^an,  manufacturer  of  fuel,  of  the  other 

Whereas  the  said  Henry  Walker  Wood  has  lately   Recitals. 
cted  a  factory,  works,  and  buildings,  on  part  of  a  cer- 
piece  of  land   containing ,  or  there- 
belonging  to  the  said  governor  and  company, 
x-fctaate  at  Port  Talbot,  in  tlic  coimty  of  Glamorgan, 
ovith  Wales,  for  the  purpose  of  carrying  on  the  manu- 
ure  of  patent  fuel :     And  whereas  the  said  governor 
company  have  advanced  and  paid  to  the  said  Henry 
er  Wood,  for  and  towards  the  erection  and  com- 
X^letionof  the  said  factory,  works,  and  buildings,  and  the 
cu^hinery  therein,  divers  sums  of  money  amounting  in 
whole  to  the  sum  of  2500/. :     And  whereas  the  said 
Kovcmor  and  company  have  agreed  to  grant  a  lease  of 
said  piece  of  land,  and  the  manufactory  and  build- 
I,  and  other  the  premises,  to  the  said  Henry  Walker 
^^ood,  and  to  enter  into  certain  other  arrangements  for 
supply  of  coal  for  the  said  manufactory,  and  other- 
on  the  terms  and  conditions  hereinafter  mentioned  : 
^  ow  these  presents  witness,  and  it  is  hereby  agreed  by 
^d  between  the  said  parties  in  manner  following,  that 
tt  to  say :  First,  That  the  said  governor  and  company  1st  clnust-. 
ihall  grant  a  lease  of  the  said  plot  or  parcel  of  land,  with 
ttte  manufactory,  buildings,  and  machincrj'  thereon,  to 
t\ie  said  Henry  Walker  Wood,  for  the  term  of  twelve 
y^trs  from  the  25th  day  of  ilarch  last,  at  a  pepper-corn 
rent:  such  lease  and  counterpart  thereof  to  be  prepared 
5t  the  expense  of  the  said  Henry  Walker  Wood  :    That, 
immediately  upon  such  lease  being  so  granted  by  the 
Mid  governor  and  company,  he  the  said  Henry  Walker 
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2iid  clause. 


'Mil  cliuise. 


Wood  shall  execute  an  assi^ment  thereof  by  way  of  mort- 
gage to  the  said  governor  and  company^  or  their  trustee, 
as  a  security  for  the  re-payment  of  the  said  sum  of  2500/., 
with  interest  after  the  rate  of  5/  per  cent,  per  annum, 
within  seven  years  from  the  date  thereof,  such  mortgage 
to  contain  a  power  of  sale,  and  all  other  usual  powers, 

"  Second.  That  the  patent-fuel  manufactured  by  the 
said  Henry  Walker  Wood,  on  which  he  may  require  an 
advance,  shall  from  time  to  time  be  placed  and  laid  down 
upon  a  certain  piece  of  land  which  shall  be  adjoining  to 
the  piece  of  land  hereby  agreed  to  be  demised,  but 
divided  off  for  that  purpose,  and  for  the  purpose  next 
hereinafter  mentioned,  and  shall  there  be  and  remain  in 
the  possession  of  the  said  governor  and  company  as  a 
security  for  any  monies  at  any  time  due  and  owing  to 
the  said  governor  and  company  by  the  said  Henry 
Walker  Wood,  on  any  account  whatsoever,  excepting  the 
said  sum  of  2500/.  under  or  by  virtue  of  this  agreement. 
Provided,  nevertheless,  that  such  deposit  of  fuel,  and 
such  advance  or  advances,  shall  in  no  way  prevent  or 
prejudice  the  sale  of  fuel  from  time  to  time  by  the  said 
Henry  Walker  Wood,  who,  for  that  purpose,  shall  have 
full  liberty  to  ship  or  give  delivery  orders  for  the  same, 
the  said  Henry  Walker  Wood  in  that  event  depositing  or 
agreeing  to  deposit  with  the  said  company  the  cash  or 
approved  bills  to  be  received  by  him  as  the  price  of  or 
advance  upon  such  fuel  when  and  as  the  same  shall  be 
sold. 

'^  Third.  That  all  the  coals  consumed  and  used  by 
the  said  Henry  Walker  Wood  for  the  purposes  of  his 
manufacture  during  the  said  term  of  twelve  years,  shall 
be  bought  and  purchased  of  the  said  company,  provided 
the  said  company  can  and  shall  supply  him  with  the 
quantity  that  shall  from  time  to  time  be  required  by 
him,  or  to  such  extent  as  the  said  company  can  supply  ; 
and  that  the  said  company  shall  charge  for  the  same  at 
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and  after  the  rate  of  3«.  lOd.  per  ton,  delivered  over  the        1854. 

weighbridge  on  the  premises  of  the  said  Henry  Walker        wood 

Wood,  at  Port  Talbot  aforesaid,  and  no  more ;  the  said    ^^   X' 

'  '  The  Copfsb 

coal  to  be  that  which  is  clean  and  good  for  the  purpose    Miksbs'  Co. 

of  manufacturing  steam-fuel,  and  to  be  that  which  is 

known  as  small  coal  unscreened,  unless  passed  tlirough 

a  screen  of  longitudinal  bars  not  less  than  four  inches 

apart ;  and  that  the  said  Henry  Walker  Wood  shall  use 

and  consume  no  other  coal  at  the  said  factory  during  the 

said  term  than  that  which  is  bought  and  purchased  of 

the  said  company,  excepting,  nevertheless,  in  the  event 

of  the  said  Henry  Walker  Wood  requiring  more  small 

coal  than  the  said  company  can  and  shall  supply  him 

with,   and  excepting,  nevertheless,  for  the  purpose  of 

making  experiments  in  the  manufacture  of  fuel,  in  which 

case  the  said  Henry  W.  Wood  is  to  be  at  liberty  to 

purchase  and  consume  coal  not  being  the  company's 

coal ;  such  purchases  and  consumption  of  coal  for  the 

purposes  of  experiment  not  to  exceed  50  tons  in  quantity 

from  any  six  colleries  in  any  one  year. 

"Fourth.  That  the  said  company  shall  not  be  com-  4thclau«e. 
pellcd  to  supply  more  than  500  tons  per  week,  and  that 
in  case  the  said  company  shall  from  some  substantial 
cause  be  unable  to  supply  small  coal  to  the  extent 
agreed  upon,  the  said  company  shall  give  to  the  said 
Henry  Walker  Wood  sLx  months'  notice  of  such  their 
inability;  and  in  such  case  the  said  Henry  Walker 
Wood  shall  be  at  liberty  to  obtain  his  supply  of  coal,  or 
the  excess  beyond  the  quantity  the  said  company  can 
supply,  from  any  other  source. 

"Fifth.  That  all  coal  supplied  to  the  said  Henry  5thclaas«-. 
Walker  Wood  by  the  said  company,  shall  be  delivered 
over  the  weighbridge  erected  at  Port  Talbot  aforesaid, 
at  the  said  patent-fuel  works,  at  the  rate  of  3^.  lOd.  per 
ton,  including  the  use  of  trams,  waggons,  haulage,  and 
other    necessary   incidental    rxpense  to  the   weighing- 
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6th  clausQ. 


7  th  ciaiisc. 


machine^  and  the  use  of  trains  from  the  weighing- 
machine  to  the  manufactory^  such  further  haulage  to  be 
at  the  expense  of  the  said  Henry  Walker  Wood ;  and 
the  said  Henry  Walker  Wood  shall^  if  he  shall  so  think 
fit,  be  at  liberty  to  pass  the  said  coal  over  a  screen  of 
longitudinal  bars  not  less  than  half  an  inch  apart ;  and 
all  coal  which  will  not  pass  through  such  screen,  shall  be 
deemed  rubble  coal,  and  shall  be  taken  back  by  the  said 
governor  and  company  within  fourteen  days  after  notice 
in  writing  shall  have  been  given,  as  next  hereinafter  ia 
mentioned,  and  paid  for  by  them  in  cash  at  the  rate  of 
\8.  6d.  per  ton,  at  the  periods  hercinafler  specified  for 
the  rendering  accounts  of  all  coal  delivered. 

^' Sixth.  That  the  said  company  shall  supply  to  the 
said  Henry  Walker  Wood,  in  lieu  and  in  place  of  the 
rubble  coal  so  returned,  free  of  cost  and  expense  to  him, 
an  equal  quantity  of  the  coal  hereby  agreed  to  be  de- 
livered, within  fourteen  days  after  notice  in  writing  shall 
have  been  given,  specifying,  as  nearly  as  is  practicable^ 
the  quantity  so  to  be  removed ;  and,  in  case  the  said 
company  shall  neglect  to  remove  the  said  rubble  coal, 
and  to  replace  the  same  with  such  coal  as  aforesaid, 
within  the  time  aforesaid,  they  shall  pay  to  the  said 
Henry  Walker  Wood  the  sum  of  21.  per  diem,  to  be  re- 
covered as  liquidated  damages. 

''  Seventh.  That,  if  the  said  coal  shall  not  be  of  such 
quality  of  small  coal  as  is  required  by  the  said  Henry 
Walker  Wood,  and  fit  for  the  purposes  of  the  manuftc- 
ture,  the  same  shall  be  notified  to  the  said  company 
within  fourteen  days  after  the  same  shall  have  been  de- 
livered, otherwise  the  same  shall  be  deemed  and  taken 
to  be  good  and  sufficient  for  the  purposes,  and  shall  be 
charged  for  accordingly :  but,  in  case  the  said  Henry 
Walker  Wood  shall  give  notice  to  the  company,  within 
the  said  period  of  fourteen  days,  that  the  said  coal  is  not 
good  and  fit  for  the  purposes  of  the  manufactory,  then 
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■aid  company  shall  either  take  back  the  same^  or        1854. 
ImaUy  iriihin  seven  days  after  such  notice  shall  have  been        wood 
livered.  refer  the  question  to  the  decision  of  an  iu-  ^' 

^  TiiE  Copper 


to  be  agreed  upon  between  them  and  the  said    Minkks'  Co. 

cnry  Walker  Wood,  or^  in  case  they  cannot  agree,  shall 

i^-ve  the  name  of  a  referee,  who,  together  with  a  referee 

be  named  by  the  said  Henry  Walker  Wood,  or  such 

party  as  such  two  referees  shall  appoint,    shall 

.rd  and  determine  whether  such  small  coal  be  good 

Ji  sufficient  for  the  purpose  of  the  said  manufacture, 

dl  as  agreed  for ;  and  in  either  of  the  said  cases  the  said 

mnpany  and  the  said  Henry  Walker  Wood  shall  be 

by  such  decision. 

'Eighth.    That  the  said  Henry  Walker  Wood  shall  sth  clause. 

at  liberty  to  erect  a  shipping  stage  adjoining  the  said 

manufactory  on  the  river  Avon,  and  the  said  com- 

j  shall  contribute  towards  the  cost  and  expense  of 

^y€3cting  the  same  when  and  after  the  same  shall  have 

b^i^m  erected,  a  sum  not  exceeding  50/.,  and  shall  also 

«illow  the  said  Henry  Walker  Wood  for  the  purpose  of 

shipping  patent-fiiel,  or  receiving  pitch,  to  make  use 

of    some  one  of  their  shipping   stages  and  weighing- 

nskchines  in  regular  turn,  according  to  the  Stemming 

118^3  due  diligence  being  at  all  times  used  on  tlic  float  at 

Port  Talbot  aforesaid,  free  of  charge. 

'*  Ninth.    That  the  account  for  all  coals  delivered  by  othclauw. 
tt^e  company  to  the  said  Henry  Walker  Wood  after  the 
*^te  of  3»*.  lOd.  per  ton,  shall  be  rendered  to  the  said 
Henry  Walker  Wood  every  three  months,  and  shall  in- 
clude all  coals  delivered  during  that  period,  and  if  no 
objection  be  stated  to  such  account  within  ten  days  after 
^same  shall  have  been  delivered,  the  same  shall  be 
^•ken  (errors  excepted)  as  a  correct  account,  and  the 
«id  Henry  Walker  Wood  shall  be  debited  on  the  tenth 
day  of  the  succeeding  month,  with  the  amount  found  to 
be  due  to  the  said  company  upon  such  account ;  and  the 
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said  Henry  Walker  Wood  shall  thereupon  accept  the 
drafts  or  bills  of  the  said  company  to  the  amount  so  ap- 
pearing due^  such  bills  or  drafts  including  interest  at  5/. 
per  cent.^  and  to  be  drawn  at  not  less  than  twelve 
months'  date. 

''  Tenth.  That  the  said  Henry  Walker  Wood  shall  not 
take  down  or  remove  the  said  manufactory  and  premises 
so  erected  and  built  as  aforesaid,  or  the  machinery  in  and 
about  the  same ;  but  that  such  buildings,  erections,  and 
machinery  shall  be  and  remain  as  a  security  to  the  said 
company  for  all  monies  that  shall  at  any  time  be  due  or 
owing  to  them,  either  on  account  of  advances  incident 
to  the  erection  of  such  buildings  and  machinery,  or  for 
advances  made  upon  manufactured  fuel,  if  any,  or  for 
monies  that  shall  be  due  in  respect  of  coals  supplied,  or 
any  other  account  whatever  under  or  by  virtue  of  this 
agreement.  Provided  always,  nevertheless,  that,  upon 
the  said  Henry  Walker  Wood  paying  or  securing  any 
balance  that  may  at  any  time  during  the  continuaiiGe, 
or  at  the  determLtion.  of  this  agreement,  be  due  from 
the  said  Henry  Walker  Wood  to  the  said  company,  the 
said  company  shall,  if  required  so  to  do  by  the  said 
Henry  Walker  Wood,  take  at  a  valuation  to  be  made  by 
a  referee  or  referees  so  to  be  chosen  as  aforesaid,  the 
machinery  and  fixtures  of  and  upon  the  said  manu&c- 
tory  and  premises. 

"  Eleventh.  That,  in  the  lease  to  be  granted  to  the 
said  Henry  "Walker  Wood,  a  covenant  for  title  shall  be 
inserted  on  the  part  of  the  said  company ;  and  covenants 
shall  be  inserted  on  the  part  of  the  said  Henry  Walker 
Wood,  that  the  premises  so  to  be  leased  shall  not  be 
used  for  any  other  purpose  or  purposes  than  that  for  the 
manufacture  of  patent-fuel ;  and  that  the  said  Henry 
Walker  Wood  shall  not  underlet  or  assign  the  said 
premises,  or  any  part  thereof,  without  the  consent  of 
the  said  company,  such  consent  not  being  unreasonably 
withheld. 
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"  Twelfth.  That,  in  case  the  said  Henry  Walker  Wood  1854. 
shall  cease  to  use  and  consume  the  small  coal  of  the  said  wogd 
company,  by  reason  of  their  inability  to   supply  him  »• 

therewith  as  hereinbefore  mentioned  and  agreed,  or  Mikbhs'Co. 
otherwise  howsoever,  and  the  said  Henry  Walker  i2th^lauBe. 
Wood  shall  continue  in  the  occupation  of  the  said  pre- 
mises, the  said  Henry  Walker  Wood  shall  pay  to  the 
said  company  a  rent  or  sum  of  lOOZ.  per  annum  during 
the  then  continuance  of  this  agreement,  such  rent  to 
commence  within  six  months  after  the  said  Henry 
Walker  Wood  shall  so  cease  to  use  and  consume  the 
small  coal  of  the  said  company  as  aforesaid. 

"  Thirteenth.  That  the  said  agreement,  to  be  determin-  I8th  dauso. 
able  as  aforesaid,  shall  continue  for  the  term  of  twelve 
years  from  the  date  hereof,  and,  that  at  the  expiration  of 
the  said  term  of  twelve  years  from  the  date  hereof,  if  the 
said  Henry  W.  Wood  shall  so  elect  and  determine,  and 
of  such  election  or  determination  shall  give  one  month's 
notice  in  writing  to  the  said  company,  but  not  othemrise, 
the  said  company  shall  pay  or  allow  to  the  said  Henry 
W.  Wood  the  then  value  of  the  machinery  and  fixtures, 
such  value  to  be  ascertained  by  arbitration  in  the  manner 
hereinafter  mentioned ;  provided  also,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  parties 
hereto,  that,  if  at  any  time  during  the  continuance  of 
this  agreement  any  disputes  or  differences  shall  arise 
between  the  said  parties,  respecting  any  clause,  matter, 
or  thing  herein  contained,  or  relating  to  the  premises, 
or  otherwise  arising  out  of  this  agreement,  the  same 
shall  be  referred  to  the  arbitration  of  two  indifferent 
persons,  one  to  be  chosen  by  each  party,  and  the  decision 
or  award  in  writing  of  such  arbitrators,  in  case  they 
shall  agree  upon  the  matters  in  dispute,  or  of  their 
umpire,  which  they  are  hereby  authorised  to  appoint,  in 
case  they  shall  differ,  shall  be  binding  and  conclusive  on 
the  said  parties  hereto,  provided  such  award,  whether  by 
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ment,  that^  although^  at  all  times  after  the  making  of 
the  said  agreement,  the  plaintiff  was  ready  and  willing 
to  receive  from  the  defendants,  and  required  the  defend- 
ants to  deliver  to  him,  500  tons  of  the  said  small  coals 
per  week,  and  although  the  defendants  were  not  unable 
from  any  substantial  cause  so  to  supply  the  same,  or  any 
part  thereof,  and  although  the  plaintiff  had  done  all 
things  on  his  part  to  entitle  him  to  have  the  said  500 
tons  of  small  coals  per  week  delivered  to  him  ;  yet  the 
defendants  did  not  nor  would,  after  the  making,  and 
during  the  continuance,  of  the  said  agreement,  deliver 
to  the  plaintiff  500  tons  of  the  said  small  coals  per  week ; 
but,  on  the  contrary  thereof,  although,  after  the  making, 
and  during  the  continuance,  of  the  said  agreement,  in 
each  of  the  weeks  commencing  with  the  week  which  ex- 
pired next  after  the  24th  of  January,  1848,  until  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  re- 
quired the  defendants  to  deliver  to  him  500  tons  of  the 
said  small  coal,  and  during  each  of  those  weeks,  and 
during  all  the  time  aforesaid,  was  ready  and  willing  to 
buy  of  the  defendants  those  quantities  of  the  said  coal 
so  required  by  him,  and  to  pay  for  the  same  at  the  rate 
and  price  in  that  behalf  agreed  as  aforesaid,  and  although 
the  defendants  were  not  unable  from  any  substantial 
cause  so  to  supply  the  same,  the  defendants  did  not  nor 
would,  in  any  or  either  of  those  weeks  supply  the  plain- 
tiff with  500  tons,  or  any  quantity,  of  the  said  small  coal 
according  to  their  covenant  in  that  behalf,  but  therein 
made  default ;  whereby,  and  by  reason  of  the  plaintiff  not 
being  able  to  procure  the  said  quantities  of  small  coal  else- 
where, he,  the  plaintiff,  was,  during  all  the  times  aforesaid^ 
wholly  prevented  from  carrying  on  the  said  manufacture 
of  the  said  patent-fuel,  and  thereby  lost  and  was  deprived 
of  great  gains  and  profits  which  he  might  and  other- 
wise would  have  obtained  )iy  carrying  on  the  said  manu- 
facture, and  was  otherwise  greatly  damnified,  &c.,  &c. 
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First  plea, — that  the  said  agreement  in  the  declara-        1854. 
tion  mentioned  was  and  is  to  the  following  tenor  and         wood 
effect, — "  An  agreement  made  and  entered  into  the  21st  <»• 
day  of  Jnly,  1847,  between  The  Governor  and  Company    Minehs'  Co. 
of  Copper  Miners  in  England,  of  the  one  part,  and  Henry  First  pica. 
Walker  Wood,  of  Briton  Ferry,  near  Neath,  in  the     ^™*^^"®"  * 
county  of  Glamorgan,  manufacturer  of  fuel,  of  the  other 
part :    Whereas  the  said  Henry  Walker  Wood  has  lately  ItecitaU. 
erected  a  factory,  works,  and  buildings,  on  part  of  a  cer- 
tain piece  of  land  containing ,  or  there- 
abouts, belonging  to  the  said  governor  and  company, 
situate  at  Port  Talbot,  in  the  county  of  Glamoi^an, 
South  Wales,  for  the  purpose  of  carrying  on  the  manu- 
facture of  patent  fuel :     And  whereas  the  said  governor 
and  company  have  advanced  and  paid  to  the  said  Henry 
Walker  Wood,  for  and  towards  the  erection  and  com- 
pletion of  the  said  factory,  works,  and  buildings,  and  the 
machinery  therein,  divers  sums  of  money  amounting  in 
the  whole  to  the  sum  of  2500/. :     And  whereas  the  said 
governor  and  company  have  agreed  to  grant  a  lease  of 
the  said  piece  of  land,  and  the  manufactory  and  build- 
ings, and  other  the  premises,  to  the  said  Henry  Walker 
Wood,  and  to  enter  into  certain  other  arrangements  for 
the  supply  of  coal  for  the  said  manufactory,  and  other- 
wise, on  the  terms  and  conditions  hereinafter  mentioned  : 
Now  these  presents  witness,  and  it  is  hereby  agreed  by 
and  between  the  said  parties  in  manner  following,  that 
is  to  say :  First,  That  the  said  governor  and  company  ist  clause, 
shall  grant  a  lease  of  the  said  plot  or  parcel  of  land,  with 
the  manufactory,  buildings,  and  machinery  thereon,  to 
the  said  Henry  Walker  Wood,  for  the  term  of  twelve 
years  from  the  25th  day  of  March  last,  at  a  pepper-corn 
rent :  such  lease  and  counterpart  thereof  to  be  prepared 
at  the  expense  of  the  said  Henry  Walker  Wood  :    That, 
immediately  upon  such  lease  being  so  granted  by  the 
said  governor  and  company,  he  the  said  Henry  Walker 
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2nd  clause. 


3til  clauisi'. 


Wood  shall  execute  an  assignment  thereof  by  way  of  mort- 
gage to  the  said  governor  and  company,  or  their  trustee, 
as  a  security  for  the  re-payment  of  the  said  sum  of  2500/., 
with  interest  after  the  rate  of  5/  per  cent,  per  annum, 
within  seven  years  from  the  date  thereof,  such  mortgage 
to  contain  a  power  of  sale,  and  all  other  usual  powers. 

^'  Second.  That  the  patent-fael  manufactured  by  the 
said  Henry  Walker  Wood,  on  which  he  may  require  an 
advance,  shall  from  time  to  time  be  placed  and  laid  down 
upon  a  certain  piece  of  land  which  shall  be  adjoining  to 
the  piece  of  land  hereby  agreed  to  be  demised,  but 
divided  off  for  that  purpose,  and  tor  the  purpose  next 
hereinafter  mentioned,  and  shall  there  be  and  remain  in 
the  possession  of  the  said  governor  and  company  as  a 
security  for  any  monies  at  any  time  due  and  owing  to 
the  said  governor  and  company  by  the  said  Henry 
Walker  Wood,  on  any  account  whatsoever,  excepting  the 
said  sum  of  2500/.  under  or  by  virtue  of  this  agreement. 
Provided,  nevertheless,  that  such  deposit  of  fuel,  and 
such  advance  or  advances,  shall  in  no  way  prevent  or 
prejudice  the  sale  of  fuel  from  time  to  time  by  the  said 
Henry  Walker  Wood,  who,  for  that  purpose,  shall  have 
full  liberty  to  ship  or  give  delivery  orders  for  the  same^ 
the  said  Henry  Walker  Wood  in  that  event  depositing  or 
agreeing  to  deposit  with  the  said  company  the  cash  or 
approved  bills  to  be  received  by  him  as  the  price  of  or 
advance  upon  such  fuel  when  and  as  the  same  shall  be 
sold. 

"Third.  That  all  the  coals  consumed  and  used  by 
the  said  Henry  Walker  Wood  for  the  purposes  of  his 
manufacture  during  the  said  term  of  twelve  years,  shall 
be  bought  and  purchased  of  the  said  company,  provided 
the  said  company  can  and  shall  supply  him  with  the 
quantity  that  shall  ft^m  time  to  time  be  required  by 
him,  or  to  such  extent  as  the  said  company  can  supply  ; 
and  that  the  said  company  shall  charge  for  the  same  at 


HILARY   TERM>    17  VICTORIA.  485 

and  after  the  rate  of  Ss.  lOrf.  per  ton,  delivered  over  the        1854. 

weighbridge  on  the  premises  of  the  said  Henry  Walker        wood 

Wood,  at  Port  Talbot  aforesaid,  and  no  more ;  the  said  ^• 

coal  to  be  that  which  is  clean  and  good  for  the  purpose    Mikebs'  Co. 

of  manufacturing  steam-fuel,  and  to  be  that  which  is 

known  as  small  coal  unscreened,  unless  passed  through 

a  screen  of  longitudinal  bars  not  less  than  four  inches 

apart ;  and  that  the  said  Henry  Walker  Wood  shall  use 

and  consume  no  other  coal  at  the  said  factory  during  the 

said  term  than  that  which  is  bought  and  purchased  of 

the  said  company,  excepting,  nevertheless,  in  the  event 

of  the  said  Henry  Walker  Wood  requiring  more  small 

coal  than  the  said  company  can  and  shall  supply  him 

with,   and  excepting,  nevertheless,  for  the  purpose  of 

making  experiments  in  the  manufacture  of  fuel,  in  which 

case  the  said  Henry  W.  Wood  is  to  be  at  liberty  to 

purchase  and  consume  coal  not  being  the  company's 

coal ;  such  purchases  and  consumption  of  coal  for  the 

purposes  of  experiment  not  to  exceed  50  tons  in  quantity 

irom  any  six  colleries  in  any  one  year. 

'^  Fourth.  That  the  said  company  shall  not  be  com-  4th  clause, 
pelled  to  supply  more  than  500  tons  per  week,  and  that 
in  case  the  said  company  shall  from  some  substantial 
cause  be  unable  to  supply  small  coal  to  the  extent 
agreed  upon,  the  said  company  shall  give  to  the  said 
Henry  Walker  Wood  six  months'  notice  of  such  their 
inability;  and  in  such  case  the  said  Henry  Walker 
Wood  shall  be  at  liberty  to  obtain  his  supply  of  coal,  or 
the  excess  beyond  the  quantity  the  said  company  can 
supply,  from  any  other  source. 

"Fifth.  That  all  cosil  supplied  to  the  said  Henry  5thclaus.>. 
Walker  Wood  by  the  said  company,  shall  be  delivered 
over  the  weighbridge  erected  at  Port  Talbot  aforesaid, 
at  the  said  patent-fuel  works,  at  the  rate  of  3*.  lOd,  per 
ton,  including  the  use  of  trams,  waggons,  haulage,  and 
other    necessary   incidental    expense  to  the   weighing- 
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6th  clausQ. 


7  th  cIausc. 


machine^  and  the  use  of  trains  from  the  weighing- 
machine  to  the  manufactory^  such  further  haulage  to  be 
at  the  expense  of  the  said  Henry  Walker  Wood ;  and 
the  said  Heur\'  Walker  Wood  shall,  if  he  shall  so  think 
fit,  be  at  liberty  to  pass  the  said  coal  over  a  screen  of 
longitudinal  bars  not  less  than  half  an  inch  apart ;  and 
all  coal  which  will  not  pass  through  such  screen,  shall  be 
deemed  rubble  coal,  and  shall  be  taken  back  by  the  said 
governor  and  company  within  fourteen  days  after  notice 
in  writing  shall  have  been  given,  as  next  hereinafter  is 
mentioned,  and  paid  for  by  them  in  cash  at  the  rate  of 
Is.  6d,  per  ton,  at  the  periods  hereinafter  specified  for 
the  rendering  accounts  of  all  coal  delivered. 

^^  Sixth.  That  the  said  company  shall  supply  to  the 
said  Henry  Walker  Wood,  in  lieu  and  in  place  of  the 
rubble  coal  so  returned,  free  of  cost  and  expense  to  him, 
an  equal  quantity  of  the  coal  hereby  agreed  to  be  de- 
livered, within  fourteen  days  after  notice  in  writing  shall 
have  been  given,  specifying,  as  nearly  as  is  practicable, 
the  quantity  so  to  be  removed ;  and,  in  case  the  said 
company  shall  neglect  to  remove  the  said  rubble  coal, 
and  to  replace  the  same  with  such  coal  as  aforesaid, 
within  the  time  aforesaid,  they  shall  pay  to  the  said 
Henry  Walker  Wood  the  sum  of  2/.  per  diem,  to  be  re- 
covered as  liquidated  damages. 

"  Seventh.  That,  if  the  said  coal  shall  not  be  of  such 
quality  of  small  coal  as  is  required  by  the  said  Henry 
Walker  Wood,  and  fit  for  the  purposes  of  the  manufac- 
ture, the  same  shall  be  notified  to  the  said  company 
within  fourteen  days  after  the  same  shall  have  been  de- 
livered, otherwise  the  same  shall  be  deemed  and  taken 
to  be  good  and  sufficient  for  the  purposes,  and  shall  be 
charged  for  accordingly :  but,  in  case  the  said  Henry 
Walker  Wood  shall  give  notice  to  the  company,  within 
the  said  period  of  fourteen  days,  that  the  said  coal  is  not 
good  and  fit  for  the  purposes  of  the  manufactory,  then 
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the  said  company  shall  either  take  back  the  same,  or  1854. 
shall,  within  seven  days  after  snch  notice  shall  have  been  wood 
delivered,  refer  the  question  to  the  decision  of  an  in-  »• 

The  Copper 

dividual  to  be  agreed  upon  between  them  and  the  said    Minkhs'  Co. 

Henry  Walker  Wood,  or,  in  case  they  cannot  agree,  shall 

give  the  name  of  a  referee,  who,  together  with  a  referee 

to  be  named  by  the  said  Henry  Walker  Wood,  or  such 

third  party  as  such  two  referees  shall  appoint,   shall 

award  and  determine  whether  such  small  coal  be  good 

and  sufficient  for  the  purpose  of  the  said  manufacture, 

and  as  agreed  for ;  and  in  cither  of  the  said  cases  the  said 

company  and  the  said   Henry  Walker  Wood  shall  be 

bound  by  such  decision. 

'' Eighth.  That  the  said  Henry  Walker  Wood  shall  8th  clause. 
be  at  liberty  to  erect  a  shipping  stage  adjoining  the  said 
fuel  manufactory  on  the  river  Avon,  and  the  said  com- 
pany shall  contribute  towards  the  cost  and  expense  of 
erecting  the  same  when  and  after  the  same  shall  have 
been  erected,  a  sum  not  exceeding  50/.,  and  shall  also 
allow  the  said  Henry  Walker  Wood  for  the  purpose  of 
shipping  patent-fuel,  or  receiving  pitch,  to  make  use 
of  some  one  of  their  shipping  stages  and  weighing- 
machines  in  regular  turn,  according  to  the  Stemming 
list,  due  diligence  being  at  all  times  used  on  the  float  at 
Port  Talbot  aforesaid,  free  of  charge. 

''  Ninth.  That  the  account  for  all  coals  delivered  by  9th  clause. 
the  company  to  the  said  Henry  Walker  Wood  after  the 
rate  of  Ss,  lOd,  per  ton,  shall  be  rendered  to  the  said 
Henry  Walker  Wood  every  three  months,  and  shall  in- 
clude all  coals  delivered  during  that  period,  and  if  no 
objection  be  stated  to  such  account  within  ten  days  after 
the  same  shall  have  been  delivered,  the  same  shall  be 
taken  (errors  excepted)  as  a  correct  account,  and  the 
said  Henry  Walker  Wood  shall  be  debited  on  the  tenth 
day  of  the  succeeding  month,  with  the  amount  found  to 
be  due  to  the  said  company  upon  such  account ;  and  the 
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loth  clause. 


11th  dause. 


said  Heniy  Walker  Wood  shall  thereupon  accept  the 
drafts  or  bills  of  the  said  company  to  the  amount  so  ap- 
pearing due^  such  bills  or  drafts  including  interest  at  5/. 
per  cent.^  and  to  be  drawn  at  not  less  than  twelTe 
months'  date. 

*'  Tenth.  That  the  said  Henry  Walker  Wood  shall  not 
take  down  or  remove  the  said  manufactory  and  premifies 
so  erected  and  built  as  aforesaid^  or  the  machinery  in  and 
about  the  same ;  but  that  such  buildings^  erections^  and 
machinery  shall  be  and  remain  as  a  security  to  the  said 
company  for  all  monies  that  shall  at  any  time  be  due  or 
owing  to  them^  either  on  account  of  advances  incident 
to  the  erection  of  such  buildings  and  machinery,  or  for 
advances  made  upon  manufactured  fuel^  if  any,  or  for 
monies  that  shall  be  due  in  respect  of  coals  supplied,  or 
any  other  account  whatever  under  or  by  virtue  of  this 
agreement.  Provided  always,  nevertheless,  that,  upon 
the  said  Henry  Walker  Wood  pa}dng  or  securing  any 
balance  that  may  at  any  time  during  the  continuance, 
or  at  the  determination,  of  this  agreement,  be  due  from 
the  said  Henry  Walker  Wood  to  the  said  company,  the 
said  company  shall,  if  required  so  to  do  by  the  said 
Henry  Walker  Wood,  take  at  a  valuation  to  be  made  by 
a  referee  or  referees  so  to  be  chosen  as  aforesaid,  the 
machinery  and  fixtures  of  and  upon  the  said  manufac- 
tory and  premises. 

'^  Eleventh.  That,  in  the  lease  to  be  granted  to  the 
said  Henry  Walker  Wood,  a  covenant  for  title  shall  be 
inserted  on  the  part  of  the  said  company ;  and  covenants 
shall  be  inserted  on  the  part  of  the  said  Henry  Walker 
Wood,  that  the  premises  so  to  be  leased  shall  not  be 
used  for  any  other  purpose  or  purposes  than  that  for  the 
manufacture  of  patent-fuel ;  and  that  the  said  Henry 
Walker  Wood  shall  not  uuderlet  or  assign  the  said 
premises,  or  any  part  thereof,  without  the  consent  of 
the  said  company,  such  consent  not  being  unreasonably 
withheld. 
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"  Twelfth.  That,  in  case  the  said  Henry  Walker  Wood  1854. 
shall  cease  to  use  and  consume  the  small  coal  of  the  said  wood 
company,  by  reason  of  their  inability  to  supply  him  »• 

therewith  as  hereinbefore  mentioned  and  agreed,  or  MmsBa'Ck). 
otherwise  howsoever,  and  the  said  Henry  Walker  I2thjciaa8e. 
Wood  shall  continue  in  the  occupation  of  the  said  pre- 
mises, the  said  Henry  Walker  Wood  shall  pay  to  the 
said  company  a  rent  or  sum  of  lOOZ.  per  annum  during 
the  then  continuance  of  this  agreement,  such  rent  to 
commence  within  six  months  after  the  said  Henry 
Walker  Wood  shall  so  cease  to  use  and  consume  the 
small  coal  of  the  said  company  as  aforesaid. 

"  Thirteenth.  That  the  said  agreement,  to  be  determin-  isth  dauao. 
able  as  aforesaid,  shall  continue  for  the  term  of  twelve 
years  from  the  date  hereof,  and,  that  at  the  expiration  of 
the  said  term  of  twelve  years  from  the  date  hereof,  if  the 
said  Henry  W.  Wood  shall  so  elect  and  determine,  and 
of  such  election  or  determination  shall  give  one  month's 
notice  in  writing  to  the  said  company,  but  not  otherwise, 
the  said  company  shall  pay  or  allow  to  the  said  Henry 
W.  Wood  the  then  value  of  the  machinery  and  fixtures, 
such  value  to  be  ascertained  by  arbitration  in  the  maimer 
hereinafter  mentioned ;  provided  also,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  parties 
hereto,  that,  if  at  any  time  during  the  continuance  of 
this  agreement  any  disputes  or  differences  shall  arise 
between  the  said  parties,  respecting  any  clause,  matter, 
or  thing  herein  contained,  or  relating  to  the  premises, 
or  otherwise  arising  out  of  this  agreement,  the  same 
shall  be  referred  to  the  arbitration  of  two  indifferent 
persons,  one  to  be  chosen  by  each  party,  and  the  decision 
or  award  in  writing  of  such  arbitrators,  in  case  they 
shall  agree  upon  the  matters  in  dispute,  or  of  their 
umpire,  which  they  are  hereby  authorised  to  appoint,  in 
case  they  shall  differ,  shall  be  binding  and  conclusive  on 
the  said  parties  hereto,  provided  such  award,  whether  by 
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Second  plea. 


Third  plea. 


Fourth  plea. 


the  arbitratrors  or  their  umpire,  shaU  be  in  writing,  and 
be  delivered  to  the  parties  within  one  calendar  month 
after  the  matters  therein  contained  shall  have  become 
the  subject  of  reference  to  arbitration ;  provided  that  the 
said  piece  or  parcel  of  land,  manufactory,  and  premises, 
shall  not  be  a  security  for  a  larger  amount  than  5000/. 
In  witness,  whereof  the  said  Governor  and  Company  of 
Chopper  Miners  have  hereunto  caused  their  common  seal 
to  be  affixed,  and  the  said  H.  W.  Wood  hath  hereunto 
set  his  hand  and  seal,  the  day  and  year  first  above  writ- 
ten.'^ Averment,  that  no  lease  of  the  said  piece  of  land, 
with  the  manufactory,  buildings,  and  machinery  there- 
on, had  ever  been  granted  by  the  defendants  to  the 
plaintiff. 

Second  plea, — that  the  plaintiff  did  not  in  each  or 
any  of  the  said  weeks  in  the  said  alleged  breach  of  the 
said  agreement  mentioned,  require  the  defendants  to 
deliver  to  him  500  tons,  or  any  quantity  of  the  said 
small  coal,  and  the  same  was  not  then  required  by  him 
for  the  purposes  in  the  agreement  mentioned,  and  the 
plaintiff  was  not,  during  any  part  of  the  said  period  of 
time,  ready  and  wilUing  to  buy  of  the  defendants,  and 
accept  from  them  any  quantities  of  the  said  coal  for  the 
purposes  in  the  said  agreement  mentioned,  and  to  pay 
for  the  same. 

Third  pica, — that,  from  the  said  24th  of  January,  in 
the  said  breach  of  the  said  agreement  mentioned,  until 
the  commencement  of  this  suit,  the  defendants  were 
prevented  by  a  substantial  cause  from  supplying  the 
said  coal  to  the  plaintiff,  according  to  the  said  agree- 
ment. 

Fourth  plea, — that,  before  and  on  the  said  24th  of 
January,  in  the  declaration  mentioned,  and  from  thence 
until  the  commencement  of  this  suit,  the  plaintiff  wholly 
discontinued,  gave  up,  and  abandoned,  and  ceased  to 
carry  on,  in  the  said  factory,  works,  and  buildings,  the 
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manufacture  of  the  said  patent- fuel  in  the  said  agree-  1854. 
ment  mentioned^  such  discontinuance^  giving  up^  aban-  wood 
donment.  and   cessation  of  the  said  manufacture  not    _      '** 

.  The  Coppbb 

being  caused  by  or  through  the  non-delivery  of  coal  by    Muters'  Co. 
the  defendants  to  the  plaintiff,  or  by  any  other  breach 
of  the  said  agreement  by  the  defendants. 

Fifth  plea, — that  the  defendants  did,  in  each  of  the  Fifth  plea, 
said  weeks  in  the  declaration  mentioned,  supply  the 
plaintiff  with  all  such  quantities  of  the  said  coal  as  were 
then  required  of  the  defendants  by  the  plaintiff  to 
be  delivered  to  him  for  the  purposes  of  the  said  manu- 
facture. 

Sixth  plea, — as  to  so  much  of  the  claim  of  the  plaintiff  Sixth  plea, 
as  relates  to  that  part  of  the  alleged  breach  of  the  said 
agreement  which  extends  from  the  24tli  of  January  in 
the  declaration  mentioned,  to  the  24th  of  July,  1851, 
the  last-mentioned  day  being  the  day  of  the  passing  of 
"  The  Governor  and  Company  of  Copper  Miners  Act, 
1851,'^ — that,  in  respect  of  so  much  of  the  said  claims, 
the  plaintiff,  at  the  time  of  the  passing  of  the  said  act, 
was  a  present  creditor  and  claimant  against  the  defend- 
ants within  the  meaning  and  intent  of  the  said  act ;  and 
that,  after  the  passing  of  the  said  act,  and  before  the 
commencement  of  this  suit,  the  lands,  mines,  collieries, 
hereditaments,  ore,  plant,  machinery,  fixtures,  and 
effects  mentioned  in  the  said  act,  and  comprised  in  the 
mortgage-security  in  the  said  act  recited,  were,  \mder 
the  provisions  of  the  said  act,  duly  re-conveyed  to  the 
defendants  by  the  Governor  and  Company  of  the  Bank 
of  England. 

The  plaintiff  demurred  to  each  of  the  pleas, — as  to  Demmrcrt. 
the  first,  on  the  ground  that  the  granting  of  the  lease 
in  that  plea  mentioned  was  not  a  condition  precedent 
to  the  plaintiff's  right  to  have  the  coals ;  as  to  the  third, 
on  the  ground  that  the  existence  of  a  substantial  cause 
by  which  the  defendants  were  prevented  from  supplying 
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the  coabj  did  not  discharge  the  defendants  from  their 
covenant  to  deliver  coal  according  to  the  agreement,  and 
that  the  traverse  was  immaterial ;  as  to  the  fourth^  that 
the  plaintiflP's  discontinuing  to  carry  on  the  maaufiBbctore 
of  patent-fuel,  did  not  discharge  the  defendants  from 
supplying  the  coal  according  to  the  agreement ;  as  to 
the  fifth,  that  the  supplying  of  all  such  quantities  of  coal 
as  were  required  to  be  delivered  for  the  purposes  of  the 
manufacture  of  patent-fuel,  did  not  discharge  the  de- 
fendants from  supplying  the  quantities  of  coal  in  the 
agreement  contracted  to  be  supplied ;  as  to  the  sixth, 
that  the  provisions  of  the  act  of  parliament  in  that  plea 
mentioned,  were  no  bar  to  so  much  of  the  action  as  the 
said  plea  was  pleaded  to. 

The  defendants  joined  in  demurrer. 


1.  Ab  to  the 
first  plea. 
Execution  of 
the  lease  not 
a  condition 
precedent. 


WiUes  (with  whom  was  BramweB),  in  support  of  the 
demurrer.  1 .  The  first  plea  raises  the  question  whether, 
in  order  to  make  the  agreement  declared  on  operatiye, 
it  was  essential  that  the  lease  therein  mentioned  should 
have  been  executed.  It  will  be  observed,  that,  at  the 
time  the  agreement  was  entered  into,  the  fisu^tory  had 
been  commenced :  that  appears  by  the  recital  in  the 
agreement,  and  the  statement  that  the  company  had  ad- 
vanced money  towards  the  erection  and  completion  of 
the  factory.  The  first  stipulation  in  the  agreement,  is, 
that  the  company  should  grant  to  Wood  a  leaae  for 
twelve  years  of  the  factory  and  adjoining  land,  and  cer- 
tain privileges.  The  agreement  then  contains  covenants 
(implied,  at  least, — see  Wood  v.  The  Copper  Miners^ 
Company,  ante.  Vol.  YII,  p.  906)  on  the  part  of  the 
company,  to  supply  Wood  with  coals  for  the  piurpose  of 
manufacturing  steam-fiiel :  and  the  provisions  for  that 
supply  do  not  limit  Wood^s  right  thereto  to  the  continu- 
ance of  the  lease,  but  they  relate  to  the  period  of  twelve 
years  for  which  the  lease  is  agreed  to  be  granted.     The 
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grant  or  the  continuance  of  the  lease  is  not  made  a  con^- 
dition  precedent  to  the  supply  of  coals.  The  lease  is  a 
thing  which  is  entirely  for  the  plaintiff's  benefit.  The 
agreement  does  not  provide  for  the  terms  of  the  cove- 
nants to  be  contained  in  the  lease ;  but  only  that  it  shall 
be  for  twelve  years^  and  at  a  peppercorn  rent.  The 
clauses  of  the  agreement  applicable  to  this  part  of  the 
case,  are,  the  first,  the  third,  and  the  eleventh.  The 
first  provides  that  the  company  shall  grant  to  Wood  a 
lease  for  twelve  years  at  a  peppercorn  rent,  and  that, 
immediately  after  such  lease  shall  be  granted,  Wood 
shaU  execute  an  assignment  thereof  by  way  of  mortgage 
to  the  company,  as  a  security  for  the  re-payment  of  2500/. 
advanced  by  them  to  Wood.  The  third  clause  provides 
that  all  the  coal  used  by  Wood  for  the  purposes  of  his 
manufacture  "  during  the  said  term  of  twelve  years,'* 
shall  be  bought  of  the  company^  provided  the  company 
can  and  shall  supply  him  with  the  quantity  that  shall 
from  time  to  time  be  required  by  him,  or  to  such  extent 
as  the  company  can  supply ;  and  that  Wood  shall  use 
no  coal  at  the  factory,  during  the  said  term,  other  than 
that  which  is  bought  of  the  company.  And  the  eleventh 
provides,  that  the  lease  to  be  granted  to  Wood  shall 
contain  a  covenant  for  title  by  the  company^  and  cove- 
nants on  the  part  of  Wood  that  the  premises  should  not 
be  used  for  any  other  purpose  than  the  manufacture  of 
patent-fuel,  nor  underlet  or  assigned  without  the  consent 
of  the  company.  [Crowder,  J.  The  lease,  if  granted, 
would  contain  the  terms  of  the  agreement.]  That  will 
not  affect  the  agreement.  The  company  would  be  in  no 
better  situation  by  the  fact  of  the  lease  having  been  exe- 
cuted and  assigned  to  them.  [JVillianis,  J.  They 
would  get  the  benefit  of  the  covenant  in  the  mortgage- 
deed  for  payment  of  the  money.  Cresswelly  J.  The 
plaintiff  had  erected  certain  buildings  upon  the  company's 
land,  at  a  coat  of  2500/.,  which  he  had  borrowed  from 
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1854.        the  company.     Then^  in  consideration  of  his  having  so 
Wood        improved  their  property,  they  agreed  to  grant  him  a 
*•  lease  for  twelve  years  at  a  peppercorn  rent, — the  grant 

Miners'  Co.  of  that  lease  to  be  attended  with  certain  advantages  on 
either  side.  The  question  is,  whether  all  those  latter 
stipulations  are  not  to  be  consequent  on  the  grant  of  the 
lease.  Suppose  the  lease  were  granted,  and  afterwards 
determined  by  forfeiture, — would  all  this  part  of  the 
agreement  fall  to  the  ground  ?]  No :  the  agreement  would 
still  subsist.  But  that  case  could  not  arise ;  the  lease 
could  not  be  forfeited.  [Jervis,  C.  J.  There  would  be 
covenants  to  repair.]  Not  where  the  premises  are  let  at 
a  peppercorn  rent.  The  tenth  clause  of  the  agreement 
is  an  express  provision  making  the  premises  a  security 
to  the  company,  independently  of  any  lease  being  grant- 
ed. The  eleventh  clause  gives  them  no  further  secu- 
rity than  they  would  have  under  the  agreement.  There 
is  nothing  in  the  agreement  to  bind  the  plaintiflF  to  go 
on  taking  coals,  unless  he  thinks  fit  to  carry  on  the  man- 
iifacturc  of  steam-fuel.  The  contemplated  lease  was  for 
the  exclusive  advantage  of  the  plaintiff,  and  therefore 
the  granting  of  that  lease  could  not  operate  as  a  con- 
sideration for  the  defendants'  covenant  to  supply  the  coals. 
2.  An  to  the  2.  The  third  plea  afibrds  no  answer  to  the  action  :  it 

*  P  *^  should  have  'gone  on  to  aver  that  the  defendants  gave 
the  six  months'  notice  stipulated  for  in  the  fourth  clause 
of  the  agreement,  which  provides,  that,  in  case  the  com- 
pany shall,  from  some  substantial  cause,  be  unable  to 
supply  small  coal  to  the  extent  agreed  upon,  the  said 
company  shall  give  the  plaintiff  six  months'  notice  of 
such  their  inability,  and  in  such  case  the  plaintiff  shall 
be  at  liberty  to  obtain  his  supply  of  coal,  or  the  excess 
beyond  the  quantity  the  said  company  can  supply,  from 
any  other  source.  This  clause  was  inserted  for  the 
benefit  of  the  defendants  :  it  was  not  necessary  for  the 
plaintiff's  protection ;  he  would  be  amply  protected  by 
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the  general  law,  or  by  the  construction  of  the  rest  of  the        ^  ^^*^* 
agreement.     [Williams,  J.     What  is  meant  by  a  "sub-        Wood 
stantiarinabiHty'^  to  supply  coals?  BovilL  It  might  arise    ThbCopp^b 
from  a  flooding  of  the  mines,  a  strike  of  the  workmen,  a    ^'^^^»'  ^""^ 
breaking  down  of  the  engine,  or  the  like.   Jervis,  C.  J. 
Some  cause  over  which  the  defendants  have  no  control.] 

8.  The  next  point  arises  upon  the  fourth  and  fifth  3.  As  to  the 
pleas, — the  former  of  which  alleges  an  abandonment  by  fifth  pleas. 
the  plaintiff  of  the  manufacture  of  patent-fuel ;  and  the 
latter,  that  the  defendants  did  supply  all  coal  required  by 
the  plaintiff  for  the  purposes  of  the  said  manufacture. 
The  fourth  plea  may  be  true,  and  yet  the  plaintiff  may 
have  been  ready  to  use  the  coals  for  the  purpose  of  the 
manufacture,  if  the  defendants  had  performed  their  con- 
tract  by  delivering  them.  [Jervis,  C.  J.  The  fourth  plea 
alleges  that  the  plaintiff  abandoned  the  works,  and  that 
such  abandonment  was  not  caused  by  any  breach  of  the 
agreement  on  the  defendants^  part.]  Does  that  amount 
to  an  allegation  of  an  abandonment  of  all  intention  on 
the  part  of  the  plaintiff  to  go  on  with  the  works  at  any 
future  period?  [Jervis,  C.  J.  Yes  :  like  the  abandon- 
ment of  a  ship.]  Suppose  the  plaintiff  did  abandon  all 
intention  to  proceed  with  the  manufacture  at  any  future 
time,  there  was  no  communication  of  that  intention  to 
the  defendants.  [Cresswell,  J.  Was  it  not  a  question 
of  evidence,  like  an  abandonment  of  an  antient  light? 
Upon  that  subject,  Abbott,  C.  J.,  in  Moore  v.  Rawson, 
3  B.  &  C.  332,  5  D.  &  R.  234,  says :  "  It  seems  to  me, 
that,  if  a  person  entitled  to  antient  lights  pulls  down  his 
house,  and  erects  a  blank  wall  in  the  place  of  a  wall  in 
which  there  had  been  windows,  and  suffers  that  blank 
wall  to  remain  for  a  considerable  period  of  time,  it  lies 
upon  him  at  least  to  shew,  that,  at  the  time  when  he  so 
erected  the  blank  wall,  and  thus  apparently  abandoned 
the  windows  which  gave  light  and  air  to  the  house,  that 
was  not  a  perpetual,  but  a  temporary  abandonment  of 
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4.  As  to  the 
sixth  plea. 


Recitals. 


the  enjoyment;  and  that  he  intended  to  resume  the 
enjoyment  of  those  advantages  within  a  reasonable  period 
of  time.  I  think  that  the  burthen  of  shewing  that  lies 
on  the  party  who  has  discontinued  the  use  of  the  light. 
By  building  the  blank  wall^  he  may  have  induced  ano* 
ther  person  to  become  the  purchaser  of  the  adjoining 
ground  for  building  purposes^  and  it  would  be  most  un- 
just that  he  should  afterwards  prevent  such  person  firom 
carrying  those  purposes  into  effect.^'  Jervis,  C.  J. 
That  case  is  supportable  upon  another  ground :  in  the 
case  of  an  easement^  you  cannot  alter  the  conditicm  of 
either  the  dominant  or  the  servient  tenement.]  The 
question  upon  the  fourth  and  fifth  pleas  probably  will  be, 
whether  the  plaintiff  had  a  right  to  call  upon  the  defend* 
ants  to  supply  coals  for  any  other  purpose  than  the  manu* 
facture  of  patent-fuel.  It  is  submitted,  however,  that  the 
covenant  is  not  limited  to  the  supply  of  coals  for  the  pur- 
poses of  the  manufacture  of  steam-fuel.  The  recital  shews 
that  the  arrangements  were  to  be  entered  into  for  the  sup* 
ply  of  coals  "for  the  said  manufactory,  and  otherwise/' ' 
4.  The  sixth  pica  is  a  mere  statement  of  a  condusion 
of  law, — an  opinion  upon  the  construction  of  the  22nd 
section  of  "The  Governor  and  Company  of  Copper 
Miners  A.ct,  1851,"  14  &  15  Vict.  c.  cv.  It  is  submitted 
that  the  plaintiff  is  not  a  "  creditor  or  claimant "  within 
the  meaning  of  that  section,  which  clearly  only  intended 
to  apply  to  debts  or  liquidated  demands,  and  not  to  a 
claim  for  damages  in  respect  of  a  breach  of  covenant ; 
and,  assuming  that  this  is  a  claim  or  demand  within  the 
act,  the  22nd  section  furnishes  no  answer  to  the  action, 
though  it  might  prevent  the  plaintiff  from  enforcing  his 
remedy  by  execution  against  the  property  of  the  com- 
pany. The  recitals  shew  what  sort  of  claims  were  con- 
templated, and  the  sort  of  persons  the  act  intended  to 
deal  with.  The  statute  recites  letters-patent  of  the  3rd 
of  August,  1691,  whereby  the  company  was  first  incor- 
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porated^  in  the  reign  of  William  and  Mary,  and  also  1854. 
letters-patent  granted  to  them  by  Queen  Anne  on  the  \yooD 
9tli  of  February,  1711  :     That  the  company  from  time  «. 

to  time  raised  a  joint-stock  capital  in  shares,  under  the  mikbrs'  Co. 
provisions  of  the  firstly  recited  letters-patent ;  that,  prior 
the  year  1841,  the  said  joint-stock  consisted  of  7600 
shares,  the  value  of  which  by  arrangements  then  made 
was  estimated  at  the  nominal  amount  of  13/.  each ;  that, 
in  or  about  the  year  1841,  the  said  company  resolved  on 
the  issue  of  2400  ftirther  shares,  and  subsequently  issued 
the  same,  or  some  part  thereof,  and  made  calls  thereon ; 
and  that  the  value  of  the  said  7600  shares,  and  the 
amount  raised  by  such  further  issue  of  shares,  and  calls, 
was  represented  by  the  sum  of  328,835/.  lis.  8d.  stock, 
into  which  the  same  had  been  converted  :  That,  in  pur- 
suance of  certain  resolutions,  and  of  an  indenture  of  the 
22nd  of  June,  1846,  a  large  sum  of  money  was  raised  by 
the  company  by  the  issue  of  preferential  shares  and  scrip 
of  25/.  each,  the  amount  raised  by  the  issue  of  such  pre- 
ferential shares  and  scrip  being  represented  by  the  sum 
of  281,300/.  preference  stock,  into  which  the  same  had 
been  converted  :  That,  by  a  bye-law  made  by  them  in 
pursuance  of  the  firstly  recited  letters-patent,  in  February, 
1848,  the  company  resolved  that  the  old  shares  of  what- 
ever amount  paid  up,  and  the  preference  shares  of  25/. 
each  paid  up  in  full,  and  duly  registered,  should  be 
deemed  and  taken  to  be  so  much  money  stock  of  each 
class  respectively;  and  that  each  shareholder  should 
stand  on  the  registry  as  possessed  of  so  much  stock  as 
the  sum  paid  up  on  his  share  or  shares  amounted  to, 
and  that  transfers  might  take  place  of  any  amount  of 
stock  whatsoever  :  That  the  joint-stock  of  the  company 
now  consists  of  the  sum  of  328,835/.  lis.  Sd.  stock 
arising  firom  the  conversion  into  stock  of  the  old  shares 
of  the  company,  and  the  sum  of  281,300/.  preference 
stock   arising  from   the   conversion  of  the  preference 
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shares:  That  the  company  had  from  time  to  time 
borrowed  money  on  debentures,  promissory  notes,  or 
loan  notes ;  that  the  amount  of  such  debentures,  loan 
notes,  and  promissory  notes  now  outstanding,  inclusive 
of  the  debentures  amounting  to  150,000/.  thereinafter 
mentioned  to  be  in  the  possession  of  the  Bank  of  Eng- 
land, and  inclusive  of  certain  debentures  amounting  to 
115,000/.  which  were  held  by  creditors  of  the  company 
by  way  of  collateral  security  for  their  debts,  amounted 
to  611,625/.;  that  the  amount  of  the  said  outstanding 
debentures,  loan  notes,  and  promissory  notes,  after  de- 
ducting the  said  debentures  for  150,000/.  and  115,000/., 
was  346,625/. ;  that  doubts  had  been  entertained  as  to 
the  validity  of  the  whole  or  a  large  portion  of  the  said 
outstanding  debentures,  loan  notes,  and  promissory 
notes ;  and  that  the  company  were  indebted  to  divers 
other  persons  in  sums  of  money  amounting^  to  the 
estimated  sum  of  143,000/.,  which  included  the  debts  in 
respect  of  which  the  said  debentures  amounting  to 
115,000/.  were  so  held  by  way  of  collateral  security  as 
aforesaid :  That,  by  articles  of  agreement  dated  the 
13th  of  October,  1847,  and  made  between  the  company 
of  the  first  part,  James  Bruce,  E.  C.  Buxton,  and  Henry 
Kingscote,  of  the  second  part,  and  the  Bank  of  England 
of  the  third  part, — ^reciting  that  the  Bank  had  advanced 
to  the  parties  thereto  of  the  second  paii;  150,000/.  on 
the  security  of  debentures  of  the  company  to  that 
amount ;  that  the  company  had  applied  to  the  Bank  to 
advance  them  other  moneys,  and  to  give  up  the  deben- 
tures so  deposited  with  them,  and  that  the  Bank  had 
agreed  to  comply  with  such  request,  and  to  make  ad- 
vances to  the  company  to  an  extent  not  exceeding 
120,000/.,  upon  the  security  of  notes  or  biUs  to  be  ap- 
proved of  by  the  Bank,  and  on  having  the  rc-payment  of 
the  said  further  advances  not  cxeeding  120,000/.,  as  also 
of  the  sum  of  150,000/.,  with  interest,  further  secured 
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by  a  mortgage  on  the  landsj  &e.,  of  the  company,  and        1854. 

by     a  judgment  to  be   entered  up  against  them, — the        ~wood 

company  covenanted  with  the  Bank  that  all  their  lands,  ^- 

&C-,    fixtures,   machinery,   &c.,   should    stand    and   be    Mineru'  Co. 

cbttx-gcd  as  a  security  to  them  for  the  repayment  as  well 

of  -tbe  sum  of  150,000/.  so  due  and  owing  as  aforesaid, 

also  of  all  further  advances  made  or  to  be  made  by 

to  the  company,  with  interest :     That,  by  a  war- 

of  attorney  under  their  common  seal,  dated  the 

13th  of  October,  1847,  the  company  authorised 

^  judgment  to  be  entered  up  against  them  at  the  suit  of 

the   Bank  of  England,  for  540,000/. :     That,  after  the 

date  of  the  above  articles  of  agreement,  the  Bank  ad- 

'^^xxced  the  company  120,000/. ;  and  tliat,  by  indcntiures 

of  the  23rd  of  November,  1847,  certain  parts  of  the 

lands.  Sec.,  of  the  company  were  conveyed  to  trustees, 

^pon  trust  for  sale,  for  the  purpose  of  securing  payment 

*o  the  Bank  of  the  said  sums  of  150,000/.  and  120,000/. 

*>^d  interest,  and  the  company  covenanted  to  assure  to 

'^l^e  Bank,  or  as  they  should  direct,  other  parts  of  the 

**nd8,  &c.,  comprised  in  or  subject  to  the  last-mentiened 

^*^ide8  of  agreement:     That  the  Bank,  by  virtue  of 

^^ecutions  issued  against  the  company  upon  the  judg- 

*^ent  entered  up  on  the  warrant  of  attorney,  in  April, 

"^^48,  took  possession  of  the  lands,  &c.,  comprised  in  the 

-^^^-mentioned  indentures,  and  had  since  continued  and 

^^ill  were  in  the  possession  thereof:     That,  by  indentures 

^f  the  19th  of  April,  1848,  the  company  assigned  to 

^*Xistees  ''  all  and  singular  the  ships,  vessels,  boats,  and 

^liares  of  ships,  vessels,  and  boats,  freight,   shares  in 

public  and  joint-stock  corporations  and  companies,  or  in 

^ther  partnerships,  goods,  wares,  merchandise,  stock  in 

^>^e,  debts,  books,  accounts,  and  other  personal  estate  and 

effects  of  or  belonging,  due,  or  owing  to  the  company,  and 

«1  the  residuary  trust  moneys,  if  any,  which  might  be  or 

^®*^iiie  payable  under  or  by  virtue  of  the  beforc-men- 
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tioned  mortgages  and  securities,  or  any  of  them,''  in 
trust  for  sale  for  payment  of  creditors :  That,  on  the  3rd  of 
November,  1848,  a  certain  other  indenture  of  assignment 
was  executed  by  the  company,  for  the  purpose  of  provid- 
ing for  the  equal  distribution  of  their  assets  among  their 
creditors  :  That  the  Bank  of  England,  in  June,  1849,  in- 
stituted a  suit  in  Chancery  against  the  company  and  other 
parties,  for  the  purpose  of  obtaining  a  specific  performance 
of  so  much  of  the  agreement  contained  in  the  articles  of 
agreement  of  the  13th  of  October,  1847,  as  still  remained 
unperformed,  and  of  procuring  the  company  to  convey 
and  assure  to  them,  by  way  of  mortgage,  certain  heredita- 
ments and  property  by  them  alleged  to  be  comprised  in 
the  said  articles  of  agreement,  and  of  which  no  assurance 
had  as  yet  been  executed  in  pursuance  thereof:  That 
that  suit  was  still  pending :  That,  by  a  decree  of  the 
court  of  Chancery  made  on  the  2nd  of  August,  1849,  in 
a  cause  of  Warner  v.  TTie  Copper  Miners^-  Company  and 
others,  it  was  declared  that  the  trusts  and  purposes  of 
the  indentures  of  the  19th  of  April,  1848,  and  the  3rd  of 
November,  1848,  ought  to  be  performed  and  carried  into 
effect ;  and  it  was  referred  to  the  master  to  take  an  ac- 
count of  the  property  and  effects  comprised  in  or  subject 
to  the  covenants  and  trusts  of  those  indentures,  and  of 
the  debts,  liabilities,  and  engagements  of  the  company, 
&c.,  distinguishing  the  loan  notes,  promissory  notes, 
or  debentures  made  or  granted  under  the  seal  of  the 
company,  from  other  debts,  &c. :  That  the  recited 
indenture  of  the  3rd  of  November,  1848,  was  executed 
within  twelve  months  from  its  date  by  divers  creditors 
of  the  company,  on  debenture,  loan  note,  or  otherwise, 
and  divers  other  persons,  creditors  of  the  company,  had 
carried  in  claims  before  the  master  to  whom  the  said  cause 
stood  referred :  That  the  whole  property  and  effects  of 
the  company  then  consisted  of  the  lands,  mines,  collieries, 
and  hereditaments,  ore,  plant,  machinery,  fixtures,  and 
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things  comprised  in  the  said  several  mortgages,  or  in  the 
possession  of  the  Bank  of  England  as  aforesaid,  and  of 
the  fnnds  in  court  in  the  cause,  and  of  other  property, 
goods,  chattels,  and  credits  of  small  value,  which  had 
not  yet  heen  realised  by  the  trustees :  That  the  Bank 
had  made  several  attempts  to  sell  the  said  lands,  &c., 
comprised  in  the  said  mortgage  security,  but  without 
success,  and  it  was  apprehended,  that,  by  a  forced  sale, 
the  same  lands,  &c.,  would  not  produce,  by  a  considerable 
sum,  the  amoimt  for  which  they  were  so  mortgaged  to  the 
Bank;  but  the  samewere  nevertheless  of  great  value  for  the 
purpose  of  working :  That  the  Bank  were  willing  to  give 
up  the  possession  of  the  said  lands,  &c.,  to  the  company, 
and  to  give  up  the  debentures  so  held  by  them  as  afore- 
said, on  terms  that  would  be  advantageous  to  the  com- 
pany ;  and  that  the  subsequent  mortgagees  were  willing 
to  give  up  all  claims  on  the  property  comprised  in  their 
said  mortgages:  That,  in  consequence  of  the  present 
legal  and  pecuniary  difficulties  of  the  company,  and  of  the 
doubts  so  entertained  as  aforesaid  as  to  the  validity  of  the 
said  debentures,  promissory  notes,  and  loan  notes  of  the 
company,  a  very  large  majority  of  the  holders  of  deben- 
tures, promissory  notes,  and  loan  notes  of  the  company 
were  willing  to  compound  for  their  claims  on  the  said 
company,  and  to  accept  payment  for  such  composition  in 
stock  of  the  company,  on  a  certain  reduction  being  made 
in  the  respective  amounts  of  the  present  stock  and  pre- 
ference stock  of  the  company ;  that,  under  the  above- 
recited  circumstances,  it  would  be  to  the  advantage  of 
the  said  holders  of  debentures,  promissory  notes,  or  loan 
notes  of  the  company,  and  of  the  creditors  of  the  com- 
pany, and  of  the  owners  of  stock  and  preference  stock  in 
the  company,  if  the  said  debentures,  promissory  notes, 
loan  notes,  and  debts  were  converted  into  stock  of  the 
company,  at  a  certain  less  rate  per  centimi  than  the 
whole  amount  thereof,  the  existing  stock  in  the  said  com-  ' 


1854. 


Wood 

V. 

The  Copper 

MllTEBS'  Co. 


452 


IN    THE    COMJdON    PLEAS^ 


1854. 


Wood 

V. 

Th£  Copper 

MlNKKS'  Co. 


Enacting 
clauses. 


pany  being  also  reduced  to  a  less  amount ;  and  that^  for 
the  due  carrying  out  the  purposes  aforesaid^  it  would  be 
necessary  to  raise  money,  by  the  creation  of  a  new  pre- 
ference stock,  for  the  purpose  of  enabling  the  company 
to  pay  off  the  amount  wliich  the  Bauk  were  willing  to 
take  in  discharge  of  their  mortgage  security,  and  to  carry 
on  the  works :  And  that  it  was  expedient  that  auditors 
should  be  appointed  for  the  company,  and  that  the  com* 
pany  should  be  restricted  from  raising  more  than  a  cer- 
tain amount  of  capital,  and  that  other  provisions  should 
be  made  for  the  better  management  of  the  affiurs  of  the 
said  company :  But  that  the  said  aeveral  objects  could 
not  be  effected  without  the  aid  of  parliament.  The  ^th^ 
5th,  6th,  7th,  and  8th. sections  of  the  act  provide  for  the 
regulation  of  proceedings  at  meetings  of  creditors  and 
holders  of  debentures,  promissory  notes,  and  loan  notes, 
for  the  purpose  of  the  conversion  of  such  debentures.^ 
promissory  notes,  and  loan  notes  into^stock, — making  a 
clear  distinction  between  debts  and  claims,  and  shewing, 
that,  to  entitle  a  creditor  to  a  voice,  there  must  be  a 
liquidation  of  the  amount :  and  section  8  enacts,  that, 
"  on  the  creation  of  such  stock  as  aforesaid,  and  the  allots 
ment  thereof  among  holders  of  debentures,  promissory 
notes,  loan  notes,  and  creditors,  in  pursuance  of  such  re- 
solution as  aforesaid,  the  same  holders  and  creditors  shall 
cease  to  have  any  claim  on  the  company  in  respect  of  such 
debentures,  promissory  notes,  loan  notes,  and  debts,  and^ 
on  delivering  up  the  debentures,  promissory  notes,  loan 
notes,  or  other  securities  held  by  them  respectively,  to  be 
cancelled,  or,  in  the  case  of  creditors  not  holding  any  secu- 
rity, on  their  giving  a  receipt  for  their  debts  respectively, 
shall  become  entitled  to  the  stock  so  allotted  to  them  re- 
spectively as  aforesaid :  Provided  always,  that  nothing 
herein  contained  shall  extend,  or  be  coustrued  to  extend, 
to  deprive  any  holder  of  debentures,  promissory  notes, 
or  any  creditor  who  shall  not  deliver  up  such  debentures. 
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notes^  loan  notes^  or  other  securities^  or  who 
frliall  not  give  such  receipt  as  aforesaid^  of  his  rights  and 
iznedies  (if  any)  as  such  holder  or  creditor,  against  any 
or  more  of  the  past  or  present  holders  of  stock  and 
in  the  said  company,  or  any  other  person  or  per- 
whomsoeyer/'   The  12th  section  contains  an  express 
provision  with  respect  to  one  claim  of  the  present  plaintiff : 
Siscpressio  unius  est  exclusio  alterius.  That  section  recites 
tbat  '^  a  certain  action  of  covenant  is  depending  in  the 
Common  Pleas  (ante,  Vol.  VII,  p.  906),  wherein  H.  W. 
AVood  is  plaintiff,  and  the  said  Governor  and  Company  of 
CSopper  Miners  in  England  are  defendants,  and  the  said 
action,  and  also  all  matters  in  difference  between  the  said 
H.  W.  Wood  and  the  company  stand  referred  to  T.  Bros, 
Esq.,  with  power  to  publish  two  separate  awards  at  dif- 
ferent times,  and  by  the  first  of  such  awards  to  raise 
points  for  the  opinion  of  the  court,  and  on  tlic  judgment 
<xf  the  court  thereon  to  make  his  second  award ;  and  that, 
on  the  6th  of  November,  1848,  the  said  T.  Bros  made 
W«  first  award,  and  thereby  assessed  certain  damages 
waatained  by  Wood  at  the  sum  of  227 2 L  2s.,  and  the 
verdict  was  entered  for  the  plaintiff  on  the  first  four 
^^Tie8,  and  certain  questions  of  law  were  raised  for  the 
^iuon  of  the  court  on  the  fifth  issue ;    and  the  second 
^^d  final  award  of  the  said  arbitrator  hath  not  been 
**^ade :"  it  then  enacts  "  that  the  said  H.  W.  Wood  shall 
^^  deemed  and  considered  a  creditor  of  the  said  Govern- 
^**   and  Company,  within  the  intent  and  meaning  of  this 
',  for  all  and  every  such  sum  and  sums  of  money  as 
been  and  shall  be  awarded  to  the  said  11.  W.  Wood 


*y  the  said  T.  Bros,  and  for  any  costs  which  sliall  be 

*'*^arded  by  the  said  T.  Bros  to  be  paid  by  the  company 

^   ^ood ;  -and  that,  until  the  said  T.  Bros  shall  have 

^^€le  his  final  award,  the  said  11.  W.  Wood  shall  be 
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and  considered  a  creditor  of  the  said  company 
^"^^  the  said  sum  of  2272/.  2s:'     The  13th  section  pro- 
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vides  for  makiDg  a  claim  of  one  Lord  a  debt»  by 
like  process  of  a  reference  to  arbitration*    The  act  tht 
proceeds  to  make  various  other  prorisions  all  ^dealing}^ 
with  liquidated  amounts.     And  thea  oomes  the  2i 
section^  which  provides^  "  that^  on  the  re-oonvejranoe 
the  said  Goremor  and  Company  of  Copper  Miners 
England^  from  the  said  Grovemor  and  Company  of 
Bank  of  England,  of  the  lands^  mines^  collieries^  heredit- 
aments, ore,  plant,  machinery,  fixtures,  and  effects  com-* 
prised  in  the  said  recited  mortgage  security,  or  any  part^ 
thereof,  in  pursuance  of  any  arrangement  to  be  made 
between  them,  the  said  lands,  &c.^  or  the  part  thereof 
comprised  in  such  re-conveyance,  shall,  notwithstanding 
the  continuance  of  the  trusts  of  the  said  recited  inden- 
tures of  the  19th  of  April,  1848,  and  the  8rd  of  Novem- 
ber, 1848,  or  of  the  jsaid  suit,  vest  in  the  said  Gk)vemor 
and  Company  of  Copper  Miners  in  England ;  and  that, 
subject  and  without  prejudice,  as  to  the  said  lands,  &c.j 
to  any  such  arrangement,  all  property  and  effects  what- 
soever, to  be  held,  possessed,  and  acquired  hy  the  said 
Governor  and  Company  of  Copper  Miners  in  England 
shall  be  held  and  enjoyed  by  them  freed  and  discharged 
from  all  rights,  claims,  and  remedies  whatsoever  by  or 
on  the  part  of  any  holder  of  any  debentures,  promissory 
notes,  or  loan  notes  of  the  said  Gbvemor  and  Company 
of  Copper  Miners  in  England  heretofore  issued,  or  on 
the  part  of  any  other  present  creditor  or  claimant  against 
the  said  Governor  and  Company  of  Copper  Miners  in 
England    upon    any  accoimt   whatsoever,    except    any 
claim,  right,  or  remedy  of  the  said  Governor  and  Com- 
pany of  the  Bank  of  England  which  may  be  mentioned 
in  such  re-conveyance  as  reserved  to  or  retained  by  the 
said  Governor  and  Company  of  the  Bank  of  England, 
and  except  any  right  or  remedy  of  Lord  in  respect  of 
his  costs  in  the  Chancery  suit  hereinbefore  referred  to, 
to  an  extent  not  exceeding  550/.^^     The  claimant  there 
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alluded  to  must  necessarily  mean  a  claimant  in  the  na- 
ture of  a  '^  creditor.^^  This  is  a  sort  of  special  insolvent 
or  bankrupt  act  with  reference  to  this  company.  The 
mutual  credit  section  (s.  50)  of  the  6  G.  4,  c.  16, — ^which 
provides^  that,  where  there  hath  been  mutual  credit 
given  or  mutual  debts  between  the  bankrupt  and  any 
other  person,  one  debt  or  demand  may  be  set  against  the 
other,  notwithstanding  any  act  of  bankruptcy  before 
committed, — was,  in  Abbott  v.  Hicks,  5  N.  C.  578,  7 
Scott,  715,  held  to  mean  a  "liquidated  demand,^' — 
a  demand  in  the  nature  of  a  debt.  [Jervis,  C.  J.  The 
words  "  debt  or  demand,^^  in  the  13  &  14  Vict.  c.  61 
(the  county-court  act),  have  been  held  to  embrace  a 
claim  for  damages  in  an  action  of  tort,  (a)]  Numerous 
cases  have  held  that  claims  not  liquidated  are  not  with- 
in the  bankrupt  acts.  Assuming  that  the  plaintiff  is  a 
"  claimant  ^'  within  this  act  of  parliament,  it  by  no  means 
follows  that  he  is  deprived  of  his  right  of  action.  The 
22nd  action  merely  operates  to  free  the  company  firom 
executions  in  respect  of  demands  intended  to  be  barred 
or  postponed  by  the  act. 


Bovill  (with  whom  was  E.  R.  Thimer),  contrk.  Tliis  i.  As  to  the 
court,  on  the  former  occasion,  held  that  a  covenant  on  ^  ^* 
the  part  of  the  defendants  to  supply  the  plaintiff  with 
coals  to  the  extent  of  500  tons  weekly,  was  to  be  implied 
firom  the  first,  third,  and  fourth  clauses  of  the  agreement. 
Assuming  that  to  be  so,  it  is  a  covenant  to  supply  the 
stipulated  quantity  during  the  continuance  of  the  term 
to  be  created  by  the  lease  :  consequently,  if  no  lease  be 
granted,  the  covenant  falls  to  the  ground.  Both  parties 
evidently  contemplated  the  grant  of  a  lease :  and  it  was 
material  to  the  interest  of  the  defendants  that  the  lease 
should  be  granted :  every  clause  in  the  agreement  shews 
that,  and  more  especially  the  recital,  and  the  first,  third, 

(a)  See  Taylor  v.  Addyman,  ant5.  Vol.  XIII,  p.  309. 
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fourth^  tenths  eleventh^  and  thirteenth  clauses.     Besides 
the  security  of  a  mortgage^  the  defendants  would^  by  the 
grant  of  the  lease^  obtain  from  the  plaintiff  a  solemn 
admission   by   deed,  that  the   factory,   buildings,   and 
machinery,  had  been  erected  with  money  furnished  by 
them.     Soprani  v.  Skurro,  Yelv.  18,  is  an  authority  in 
point.   There,  "  Soprani  and  Barnardi  brought  assumpsit- 
versus  Skurro,  and  declared  that  it  was  agreed  between 
the  plaintiff  and  one  Zanches,  that  Zanches  should  de- 
mise to  one  Welsh  a  messuage  in  the  Duke's  Place  for 
the  term  of  seven  years,  and  that  it  was  also  agreed  that 
Welsh  during  the  said  term  should  repair  the  house  with 
tile  and  glass  only ;  and  it  was  agreed  that  these  and 
other  covenants  should  be  put  into  an  indenture  between 
the  said  Welsh   and  Zanches,   and  that  the  plaintifib 
should  be  bound  in   100/.  for  the  performance  of  the 
covenants  on  the  part  of  Welsh;    and  they  further 
shewed  that  an  indenture  was  drawn,  and  because  there 
were  more  covenants  put  into  the  indenture  to  be  per- 
formed on  the  part  of  the  said  Welsh  than  were  at  first 
agreed,  viz.  that  Welsh  should  be  bound  to  all  manner 
of  repairs,  Welsh  refused  to  seal  the  indenture,  and  the 
plaintiffs  refused  to  seal  the  bond  of  100/.  for  perform- 
ance, &c. :  they  further  shewed,  that,  in  the  said  house^ 
there  was  a  great  wall,  parcel  of  it,  ruinous  and  likely  to 
fall  within  the  said  term ;  and  that  Skurro,  the  defend- 
ant, in  consideration  Welsh  would  seal  the  indenture,  and 
the  plaintiffs  the  bond  of  100/.,  undertook  and  promised 
the  plaintiffs  that  he  would  maintain  the  said  wall  du- 
rante prajdicto  termino  7  annorum  ;  they  shewed,  that, 
in  consideratione  inde,  Welsh  sealed  the  indenture  as  his 
deed  to  Zanches,  and  that  the  plaintiffs  also  sealed  the 
bond  of  100/.  to  the  said  Zanches;  and  said  in  facto  that 
the  wall  of  the  said  house  fell  for  want  of  repairs  within 
the  said  term ;  and  shewed  in  certain  when,  both  after 
the  sealing  and  delivery  of  the  said  indenture  by  Welsh, 
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and  of  the  said  bond  by  the  plaintiffs  (viz.  in  hiis  verbis,  1854. 
'durante  prsedieto  termino  7  annorum  per  indentur'  wood 
praed '  dimiss'),  Tirhereby  they  had  forfeited  their  bond,  *• 
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to  their  damage  200/. :  And,  upon  non  assumpsit  Minkra'  Co. 
pleaded,  it  was  found  for  the  plaintifis.  And  it  was 
moved  in  arrest  of  judgment,  that  the  declaration  was 
insufficient;  for,  the  action  is  founded  on  a  breach  of 
promise  in  the  defendant  for  not  repairing  a  wall  parcel 
of  the  house  agreed  to  be  demised  to  Welsh  by  Zanches ; 
but  it  is  not  expressly  alleged  that  Zanches  did  demise 
the  said  house ;  and,  if  there  is  no  demise,  then  there  is 
no  possibility  for  the  defendant  to  repair  it  during  the 
term ;  for,  non  constat  that  there  is  any  term :  and,  a 
good  exception,  per  totam  curiam ;  because,  for  any- 
thing that  appears  in  the  declaration,  the  indenture 
sealed  was  only  on  the  part  of  the  lessee,  and  not  on  the 
part  of  Zanches,  the  lessor ;  and,  if  the  lessee  seals  his 
part,  and  not  the  lessor,  nihil  operat.  neither  in  respect 
of  the  interest,  nor  in  respect  of  the  covenants ;  for,  the 
covenants  depend  upon  the  lease,  and  the  plaintiffs^  bond 
upon  the  covenants ;  and,  if  there  is  no  lease,  there  is  no 
covenant,  and  by  consequence  no  breach  of  the  covenant, 
whereby  the  plaintiffs  can  in  any  sort  be  damnified ;  for, 
if  the  lease  had  been  made,  and  afterwards  surrendered, 
all  the  covenants  and  the  bond  for  performance  of  them, 
had  been  void  also.  And  adjudged  quod  querentes  nil 
capiant  per  billam.^^  The  point  again  arose  in  Pitman 
V.  Woodbury,  3  Exch.  4,  where  Parke,  B.,  in  giving 
judgment,  says :  *'  The  substantial  question  is,  whether, 
in^n  action  on  an  indenture  of  lease,  for  the  breach  of 
a  covenant  to  repair  during  the  term,  which  runs  with 
the  land,  it  is  an  answer,  that  the  lessor  never  executed 
the  indenture,  and  consequently  that  the  term  to  which 
the  covenant  was  annexed,  never  was  created.  The  cases 
establish,  that  a  covenantee  in  an  ordinary  indenture, 
who  is  a  party  to  it,  may  sue  the  covenantor,  who 
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executed  it^  although  he  himself  never  did ;  for^  he  is  a 
party,  although  he  did  not  execute,  and  parties  to  an 
indenture  may  sue,  though  strangers  cannot,  and  it 
makes  no  difference  that  the  covenants  of  the  defendant 
are  therein  stated  to  be  in  consideration  of  those  of  the 
covenantee.  Of  this  there  is  no  doubt,  nor  that  a  cove- 
nant binds  without  consideration.  But,  with  respect  to- 
leases  by  indenture,  the  older  authorities  shew  that  the 
covenants,  which  depend  on  the  interest  of  the  lease,  and 
are  made  because  the  covenantor  has  that  interest, — such 
as,  those  to  repair  and  pay  rent  diuring  the  term, — are  not 
obligatory  if  the  lessor  does  not  execute ;  not  because 
the  lessor  is  not  a  party,  but  because  that  interest  has  not 
been  created  to  which  such  covenants  are  annexed,  and 
during  which  only  they  operate,  as  such  covenants  un- 
doubtedly do  not  if  the  term  ends  by  surrender,  and  are 
suspended  by  eviction  by  the  lessor,  so  they  do  not  begin 
to  operate  unless  the  term  commences  :  the  foundation 
of  the  covenant  failing,  the  covenant  fails  also.  Unless 
there  be  a  term,  a  covenant  to  repair  during  it  is  void. 
But,  with  respect  to  collateral  covenants,  not  depending 
on  the  interest  in  the  land,  it  is  otherwise,  and  they  are 
obligatory.  This  rule  of  law  is  to  be  found  in  the  older 
authorities  which  are  collected  in  Com.  Dig.  Covenant 
(F.).  The  case  of  Soprani  v.  Skurro^  Yelv.  18,  is  one. 
In  that  case  the  court  say,  the  covenants  to  repair  depend 
upon  the  lease :  if  no  lease,  there  is  no  covenant :  and, 
if  the  lease  was  made,  and  then  siurendered,  all  the 
covenants  would  be  void.''  Again,  in  Swatman  v.  Am^ 
bier,  8  Exch.  72,  in  debt  upon  an  indenture,  dated  the 
27th  of  December,  1849,  alleged  to  have  been  made 
between  five  commissioners  of  an  inland  navigation^ 
under  the  authority  of  several  acts  of  parliament,  on  the 
one  part,  and  the  defendant  on  the  other  part,  whereby 
the  commissioners,  as  was  alleged  in  the  declaration,  in 
consideration  of  the  rent  therein  mentioned,  demised  the 
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tolls  of  the  said  navigation  to  the  defendant^  for  one 
year  from  the  1st  of  January,  1850,  at  the  rent  of  3470/., 
payable  monthly,  together  with  ceilain  other  payments 
and  the  defendant  covenanted  with  the  commissioners ; 
parties  to  the  said  indenture,  and  also  with  the  whole 
body  of  commissioners  of  the  navigation,  as  a  separate 
covenant,  for  the  due  payment  of  the  rent :  the  declara- 
tion then  averred  an  entry  by  virtue  of  the  demise,  and 
the  occupying  and  receiving  the  toUs  during  the  entire 
year :  breach,  non-payment  of  the  rent.  The  defendant 
pleaded  that  the  commissioners,  the  lessors  named  in  the 
indenture,  never  executed  the  lease,  and  that  the  entry 
and  occupation  was  at  the  will  of  the  commissioners 
only,  and  not  under  the  demise.  The  plaintiff  replied, 
that  the  defendants  had  entered,  and  had  received  and 
enjoyed  the  tolls,  &c.,  by  the  permission  of  the  commis- 
sioners under  the  terms  of  the  indenture :  and  it  was 
held,  that,  as  the  lessoi's  had  not  executed  the  lease,  the 
lessee  had  never  received  the  consideration  for  which  he 
had  stipulated,  namely,  a  permanent  estate  during  the 
demise,  and  under  its  terms;  and,  therefore,  that  he 
was  not  liable  to  be  sued  upon  his  covenant  in  that 
instrument.  Martin,  B.,  delivering  the  judgment  of 
the  court,  there  savs :  "  That  which  the  defendant 
stipulated  for,  and  for  which  he  was  to  pay  the  sum  of 
money  mentioned  in  the  indenture  and  in  the  first  count 
of  the  declaration,  and  in  both  designated  as  rent,  was, 
an  estate  in  the  tolls  for  one  year,  or  a  l^al  right  to 
enjoy  an  incorporeal  hereditament  for  a  year.  The  pay- 
ment was  to  be  made  by  him  in  consideration  of  his 
having  such  an  estate  of  right,  which  would,  if  the 
lessors  had  executed  the  indenture,  have  been  an  estate 
permanent  and  continuing  of  right  during  the  term  of 
the  demise.  It  is  true,  he  had  and  enjoyed  the  tolls 
during  the  whole  term,  but  he  had  them  under  a  dif- 
ferent right  altogether  from  that  stipulated  for  by  the 
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indenture.  In  reality^  he  occupied  and  enjoyed  them 
under  a  licence  revocable  at  any  moment.  He,  there- 
fore, never  had  the  consideration,  nor  did  he  enjoy  the 
interest,  for  which  he  contracted  to  make  the  payment. 
We  therefore  think  that  the  principle  of  Pitman  y, 
Woodbury  applies ;  and  that  the  true  consideration  for 
the  payment  stipulated  in  the  indenture,  viz.  a  certain 
estate  or  right  in  the  tolls  for  one  year,  never  arose^  and 
is  a  consideration  which  has  wholly  failed/'  So,  here, 
the  defendants  never  have  had  the  consideration  for 
which  they  contracted  to  supply  the  coals :  the  contem* 
plated  term  never  was  created,  and  consequently  their 
covenant  did  not  attach.  The  declaration  assumes  the 
defendants'  liability  to  enure  ^^  during  the  continuance 
of  the  agreement,^'  That,  however,  is  not  the  contract 
which  the  defendants  have  entered  into :  it  is,  to  supply 
a  given  quantity  of  coals  weekly,  during  the  term  to  be 
created  by  the  intended  lease.  [Williams,  J.  Suppose, 
during  the  interval  between  the  making  of  the  agree- 
ment and  the  granting  of  the  lease,  the  plaintiff  had 
bought  coals  for  the  purposes  of  his  manufacture  else- 
where, would  the  defendants  have  had  a  right  of  action 
against  him  ?]     It  is  submitted  they  would  not. 

2.  The  next  question,  which  arises  upon  the  third  plea^ 
is,  as  to  the  extent  of  the  implied  covenant  contained  in 
the  agreement  to  supply  coals :  and  this  resolves  itself 
into  two  points, — one,  whether  the  covenant  is  limited 
by  the  ability  of  the  defendants  to  supply  coals, — the 
other,  whether  it  is  limited  to  a  supply  for  the  pur- 
pose of  the  manufacture  of  steam-fuel.  In  the  case 
already  decided  by  this  court,  the  declaration  was  in 
a  totally  different  form  from  that  in  the  present  case : 
there,  it  was  averred  that  the  plaintiff  did  require 
the  coals  "  for  the  purposes  of  his  manufactory ;"  and 
the  breach  was,  that,  although  the  defendants,  dur- 
ing each  of  the  said  several  weeks,  could  and  might  and 
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ought,  according  to  their  said  deed,  and  their  said  agree-         1854. 

ment  in  that  behalf,  to  have  supplied  the  plaintiff  with         wood 

the  said  quantities  of  the  said  eoal  which  the  plaintiff  so    _     ^• 

^  ^  The  Coppeb 

required  as  aforesaid,  and  although  the  defendants  were  Minkks'  Co. 
ru)t  unable  from  any  suistantial  cause  so  to  supply  the 
same,  or  any  part  thereof,  and  did  not  at  any  time  dur- 
ing the  time  aforesaid  give  to  the  plaintiff  any  notice  of 
their  inability  to  supply  the  same,  &c.,  yet  the  plaintiffs 
did  not  supply,  See.  And  upon  this  Tindal,  C.  J.,  ob- 
serves,— "  When  the  plaintiff  contracted  to  purchase 
from  the  defendant  all  the  coals  which  were  to  be  used 
by  him,  it  was  necessary  that  he  should  guard  himself 
against  the  possibility  of  their  being  unable  or  unwilling 
to  furnish  him  with  the  required  supply.  It  was  to 
meet  that  contingency  that  these  words  were  intro- 
duced. The  object  the  defendants  had  in  view,  was,  to 
restrain  the  plaintiff  from  using  any  other  coal  than  that 
which  came  from  their  colliery.  Considering  this  as  a 
contract  of  purchase  on  the  one  hand,  and  of  sale  on  the 
other,  and  looking  to  its  nature  and  object,  viz.  the 
promotion  of  the  manufacture  to  be  carried  on  by  the 
plaintiff  near  to  the  colliery  of  the  defendants, — the  con- 
tiguity of  the  supply  being  essential  to  the  plaintift'^s 
success,  seeing  that  carriage  would  form  so  large  a  propor- 
tion of  the  value  of  the  raw  material ;  it  appears  to  me  to 
be  plain  and  free  from  doubt,  upon  the  words  of  the  fourth 
stipulation  alone,  that  the  defendants  did  contract  to 
supply  the  plaintiff  with  coal  to  the  extent  of  500  tons 
weekly,  provided  they  were  of  ability  so  to  do,"  The 
twelfth  clause  of  the  agreement  also  leads  to  the  same  re- 
sult. Then,  the  agreement  is  clearly  limited  to  the  supply 
of  coals  for  the  purpose  of  the  plaintiff's  manufacture  of 
patent-fuel.  The  recital  shews  that  the  factory,  for  the 
erection  of  which  the  defendants  advanced  a  large  sum 
of  money,  was  built  for  that  purpose  :  and  this  view  is 
fortified  by  reference  to  the  second,  third,  fifth,  seventh, 

VOL.  XIV. — c.  B.  II  H 
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4.  As  to  sixth 
plea. 


tenths  and  eleventh  clauses.  There  is  not  ihrougliout 
the  agreement  a  single  clause  which  has  reference  to  the 
supply  of  coals  for  any  purpose  other  than  the  manufac* 
ture  of  steam-fiiel.  The  word  '^otherwise/'  in  the 
recital^  upon  which  some  reliance  has  been  placed  on  the 
other  side^  applies  to  arrangements  as  to  the  mode  in 
which  the  other  parts  of  the  agreement  are  to  be  carried 
out.  The  case  of  Whitehouse  v.  Ttie  Liverpool  Gas- 
Light  and  Coke  Company,  ante,  Vol.  V,  p.  798,  has  some 
bearing  upon  this  point.  There,  by  an  agreement  under 
seal,  the  plaintiff  engaged,  during  the  period  of  three 
years,  to  supply  the  defendants,  a  gas-company  incorpo- 
rated by  act  of  parliament,  with  such  quantity  of  pipes^ 
&c.,  as  should,  from  time  to  time,  during  the  said  period, 
be  required  by  the  said  defendants,  at  given  prices :  and 
it  was  held,  that  the  plaintiff  was  bound  to  supply  all 
such  pipes  as  the  company  might  reasonably  require 
for  all  such  works  as  they  were  actually  carrying  on 
under  the  authority  of  their  act.  The  third  plea  is  sub- 
stantially a  good  plea :  Smart  v.  Hyde,  8  M.  &  W.  728 ; 
Weedon  v.  Woodbridge,  13  Q.  B.  462. 

3.  The  fourth  and  fifth  pleas  raise  the  same  point. 
The  defendants*  covenant  is  expressly  limited  to  the 
supply  of  coals  for  the  purpose  of  the  plaintiff's  manu- 
facture. 

4.  In  discussing  the  validity  of  the  sixth  plea,  it  is 
necessary  to  look  at  the  condition  in  which  this  company 
stood  at  the  time  the  act  of  parliament  passed.  The 
object  of  the  act,  as  appears  from  its  title,  was,  to 
facilitate  the  settlement  of  the  company's  affairs,  and  to 
provide  for  its  better  management.  They  were,  it 
seems,  deeply  involved.  All  their  real  property  was 
mortgaged  to  the  Bank  of  England  to  an  extent  beyond 
its  value ;  and  all,  or  nearly  all,  their  personalty  was  in 
the  hands  of  the  sheriff.  Under  these  circumstances,  it 
is  hardly  to  be  supposed  that  the  legislature  would  have 
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consented  to  leave  so  large  a  claim  as  the  present  open 
to  litigation  at  any  future  period^  or  that  it  could  have 
been  overlooked.  The  object  of  the  act  was,  to  release 
all  claims  against  the  property  of  the  company, — to 
enable  them  to  start  afresh^  with  a  new  capital.  The 
several  classes  of  creditors  were  to  have  stock  in  the 
newly-established  company,  according  to  a  graduated 
scale:  creditors  on  debentures,  or  others  whose  debts 
were  ascertained,  were  to  have  50/.  in  the  new  stock  for 
every  100/,;  preference  shareholders,  25/.  for  every 
100/. ;  original  shareholders,  12/.  lOs.  for  every  100/.,  and 
so  on :  see  s.  14.  By  the  12th  section,  certain  rights  are 
reserved  to  the  present  plaintiff  by  name.  [WiUiams,  J. 
The  terms  of  the  order  of  reference  to  Mr.  Bros  do  not 
appear  on  the  plea.]  The  terms  are  correctly  stated  in 
the  report  in  7  C.  B.  921,  et  seq. ;  and,  if  necessary,  the 
court  will  amend  the  plea  accordingly,  (a)  The  35th 
section  contains  a  saving  of  rights  of  certain  persons 
named.  The  22nd  section  is  couched  in  very  large  and 
general  terms.  It  discharges  the  company  fix>m  all 
claims  and  demands  ^^upon  any  account  whatsoever.'' 
To  hold  the  plaintiff's  rights  to  be  saved  by  the  act, 
would  be  to  defeat  its  provisions  altogether. 


WUles  was  heard  in  reply. 


Cur.  adv.  vult. 


Crowder,  J.,  now  delivered  the  judgment  of  the 
court: — 

This  was  an  action  of  covenant,  brought  upon  an 
agreement  under  seal  executed  by  the  plaintiff  and  the 
defendants. 

The  declaration  was  framed  upon  the  alleged  breach 
of  an  implied  covenant  in  the  agreement  to  supply  500 
tons  of  small  coals  to  the  plaintiff  weekly  during  a  spe- 
cified period. 

(a)  This  was  ultimately  agreed  to. 

H   H  2 
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1.  As  to  the 
first  plea. 


To  this  declaration  the  defendant  pleaded  six  pleas,  to 
five  of  which  the  plaintiff  demurred ;  and  the  demurrers 
were  argued  before  us  in  the  course  of  last  term.  Four 
principal  points  were  made  ux)on  the  argument,  — First, 
that  the  defendants'  liability  to  supply  the  coals  de- 
pended on  a  lease  being  granted  by  them  to  the  plaintiff 
as  a  condition  precedent, — Secondly,  that  the  defend- 
ants' inability  to  supply  the  coals  exonerated  them  from 
liability  on  the  covenant,  without  the  six  months'  notice 
being  given,  which  is  mentioned  in  the  agreement, — 
Thirdly,  that  the  supply  of  coals  was  limited  to  the  pur- 
poses of  the  patent-fuel  manufacture  mentioned  in  the 
agreement, — Fourthly,  that  the  plaintiff  was  a  '^claim- 
ant "  against  the  defendants  within  the  meaning  of  the 
act  of  14  &  15  Vict.  c.  cxv.,  and  so  barred  as  to  that 
portion  of  the  claim  which  arose  prior  to  the  24th  of 
July,  1851,  when  that  act  passed. 

The  first  point  was  raised  by  the  demurrer  to  the  fir»t 
plea,  which  sets  out  the  agreement  at  full  length,  and 
concludes  with  the  allegation  that ''  no  lease  of  the  said 
piece  of  land,  with  the  manufactory,  buildings,  and  ma- 
chinery thereon,  has  ever  been  granted  by  the  defend- 
ants to  the  plaintiff." 

The  agreement,  which  is  between  the  defendants  of 
the  one  part,  and  the  plaintiff,  a  manufacturer  of  fuel^ 
of  the  other  part,  recites  that  the  plaintiff  had  lately 
erected  a  factory,  works,  and  buildings  on  part  of  a  cer- 
tain piece  of  land  belonging  to  the  defendants,  situate  at 
Port  Talbot,  in  Glamorganshire,  for  the  purpose  of  car- 
rying on  the  manufacture  of  patent-fuel ;  that  the  de- 
fendants had  advanced  to  the  plaintiff,  towards  the  erec- 
tion and  completion  of  the  factory,  works,  and  buildings, 
and  the  machinery  thereon,  2500/. ;  and  that  they  had 
agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the 
manufactory  and  buildings,  and  other  premises,  to  the 
plaintiff,  and  to  enter  into  certain  other  arrangements 
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for    the  supply  of  coal  for  the  said  manufactory^  and        1854. 
otlierwise^  on  the  terms  and  conditions  thereinafter  men-         Wood 
tioned.     Then  follow  the  stipulations  of  the  agreement,    -,     •• 
embodied  in  thirteen  clauses,   the  first,  third,  fourth,     MnfEKs'Co. 
'tentb^  eleventh,  twelfth,  and  thirteenth  of  which  were 
principally  relied  upon  in  the  argument. 

The  plaintiff's  counsel  referred  to  a  similar  action  be- 
ti^een  the  same  parties,  and  upon  the  same  agreement, 
reported  in  7  C.  B.  906,  in  which  it  was  decided  by  this 
court  that  the  stipulation  for  the  supply  of  coals  by  the 
defendants  to  the  plaintiff  constituted  a  covenant;  and 
he  contended  that  such  covenant  was  for  the  continuance 
of  a  supply  for  twelve  years,  whether   a  lease  were 
granted  or  not ;  that  this  covenant  was  entirely  discon- 
nected in  grammatical  construction  from  the  stipulation 
for  the  granting  of  a  lease  in  the  first  clause  of  the  agrce- 
ttient ;  that  it  was  quite  unnecessary,  in  order  to  give 
effect  to  the  apparent  intention  of  the  parties,  that  the 
R'^anting  of  a  lease  should  be  construed  to  be  a  condition 
precedent ;  and  that,  as  the  lease  contemplated  wjis  to 
^  at  a  peppercorn  rent,  it  was  for  the  plaintiff^s  exclu- 
sive  advantage,  and  could  not  therefore  operate  as  a 
consideration  for  the  defendants^  supply  of  coals. 

On  the  other  hand,  it  was  contended  bv  the  defend- 

*nts'  counsel,  that,  admitting  the  decision  of  tliis  court, 

Reported  in  7  C.  B.,  to  be  right,  for  the  purpose  of  the 

Ument  only,  the  granting  of  the  lease  was  a  condition 

'f^^^cedent  to  the  defendants'  liability  upon  the  covenant ; 

^'^cl    he  relied  especially  on  the  language  of  the  first, 

*^^,  fourth,  tenth,  eleventh,  and  thirteenth  clauses  as 

^^blishing  that  proposition. 

*Ie  contended,  that,  as  the  term  of  twelve  yeai*s  from 

y-day  last  was  to  be  created  by  the  lease  agreed  to 

^^    granted  by  the  first  clause,  the  implied  covenant  in 

^  tliird  and  fourth  clauses,  for  the  deliverv  of  500  tons 

^H^aU  weekly  to  the  plaintiff',  was  applicable  only  to 
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the  tenn  so  to  be  created^  and^  as  no  lease  bad  been 
granted,  no  term  had  been  created,  and  so  no  obligation 
incurred  on  the  parts  of  the  defendants  to  snpidy  tbe 
coals;  and  the  cases  o{ Soprani  v.  Skurro,  Ydv.  18,  Pitt 
y.  Woodbury,  3  Exch.  4,  and  Swaiman  ▼.  Ambler,  8 
Exch.  72,  were  dted  in  support  of  that  argument. 
Moreover,  it  was  denied  that  the  lease  was  exdusively 
for  the  plaintiff's  benefit,  as  by  the  first  and  tenth  dauses 
it  was  to  be  assigned  to  the  defendants  immediatdy  after 
its  execution,  by  way  of  mortgage,  as  a  security  for  tbe 
advances  made  to  the  plaintiff;  and  by  the  deventh 
clause  the  plaintiff  was  restricted  firom  under-letting  or 
assigning  the  premises  without  the  consent  of  tbe  de- 
fendants. It  was  further  argued  that  the  defendants 
would  obtain  by  the  lease  the  advantage  of  a  solemn  ad- 
mission on  the  part  of  the  plaintiff,  that  the  premiaes,  in- 
duding  the  factory,  buildings,  and  machinery,  were  tbe 
property  of  the  defendants ;  that,  by  the  first  and  thir- 
teenth clauses,  it  appears  that  the  term  in  the  lease  was  to 
be  of  a  different  duration  firom  the  term  of  the  agreement, 
the  former  being  twelve  years  firom  Lady-day  last  past, 
the  latter  twelve  years  from  the  date  of  the  agreement ; 
and  that  therefore  the  covenant  to  supply  the  coals  in 
the  third  and  fourth  clauses  could  only  apply  to  the 
term  in  the  lease ;  that  the  expression  in  the  third  dause, 
"  during  the  said  term  of  twelve  years,*'  had  relation  to 
the  lease  mentioned  in  the  first  clause,  and  shewed  that 
the  supply  was  to  be,  not  during  the  agreement,  but  for 
the  term  to  be  created  by  the  lease. 

But  we  think  that  the  plaintiff's  construction  of  the 
agreement  is  the  correct  one,  and  that  the  cases  cited  on 
the  part  of  the  defendants  do  not  apply.  The  ground  of 
the  decision  in  those  cases,  was,  that  there  was  no  consi' 
deration  for  the  covenant,  because  the  covenantee  had  not 
executed  the  deed  in  which  the  covenant  was  contained. 
Whereas,  in  the  present  case,  both  parties  executed  the 
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agreemeiit*  The  granting  of  the  lease  is  a  part  of  the  1854. 
agreement  to  be  performed  by  the  defendants^  who  haye 
also  ooYcnanted  to  suK^y  the  ooals  weekly  to  the  plaintiff. 
Hie  lease  was  mainly  for  the  benefit  of  the  plaintiff^  as  it 
appears  from  the  recitals  that  the  buildings  had  already 
been  erected  on  the  defendants^  land  prior  to  the  execu- 
tion of  the  agreement;  and  the  rent  was  to  be  merely 
nominal.  And  we  think  that  the  words  "  term  of  twelve 
years''  and  "term  aforesaid^''  occurring  in  the  third 
dause^  do  not  mean  the  term  to  be  created  by  the  lease, 
in  the  technical  sense  of  the  expression^  but  that  the  true 
meaning  of  the  word  "  term  "  there  is,  "  period "  or 
"space  of  time.'*  And  thus  the  covenant  to  supply 
coals  for  the  said  period  of  twelve  years  from  Lady-day 
last,  would  be  quite  consistent  with  the  non-existence  of 
alease^  and  also  with  the  duration  of  the  agreement  for  a 
still  longer  time,  as  stipulated  in  the  thirteenth  clause. 
The  defendants  having  entered  into  two  covenants, — 
first,  to  grant  a  lease  to  the  plaintiff, — and,  secondly,  to 
supply  him  with  coals  for  twelve  years,  it  would  be  un- 
Teasonable  to  hold,  unless  constrained  by  the  clearest 
language,  that  the  defendants'  non-performance  of  their 
first  covenant  exonerated  them  from  liability  to  perform 
the  second  also.  We  think,  therefore,  the  granting  of 
the  lease  is  not  a  condition  precedent,  and  that,  conse- 
quently, the  first  plea  cannot  be  supported.  There  will 
be  judgment  for  the  plaintiff  therefore  upon  the  demur- 
rer to  that  plea. 

The  second  point  was  raised  by  the  demurrer  to  the  2.  Astotho 
third  plea,  which  alleges,  "  that,  from  the  said  21th  of 
January  in  the  said  declaration  mentioned,  until  the  com- 
mencement of  this  suit,  the  defendants  were  prevented 
by  a  substantial  cause  from  supplying  said  coal  to  the 
plaintiff  according  to  the  agreement.''  It  was  attempted, 
on  the  part  of  the  defendants,  to  support  the  pica,  on  the 
ground  that  it  was  merely  a  traverse  of  the  averment  in 
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3.  As  to  the 
fourth  and 
fifth  plean. 


the  declaration  '^  that  the  defendants  were  not  unftble  to 
supply  the  coals  from  any  substantial  cauae.'^  But^  un- 
less this  traverse,  if  found  by  the  jury  for  the  defendants^ 
would  be  a  good  defence  to  the  action,  the  plea  cazmot 
be  sustained.  And  we  think  that  the  inability  to  sup* 
ply  from  any  substantial  cause,  is  no  defence,  unless  six 
months^  notice  thereof  be  given  according  to  the  express 
words  of  the  fourth  clause.  And  this  seems  reasonable; 
for,  otherwise,  the  defendants  might  be  relieved  from 
their  covenant  to  supply  the  plaintiff  with  coala,  while 
the  plaintiff  wotdd  be  bound  by  hia  covenant  not  to  get 
coals  elsewhere,  as  it  is  only  in  case  of  the  inability  of 
the  company  to  supply,  and  six  mouths^  notice  thereof 
given  to  the  plaintiff,  that  he  is  at  liberty  to  obtain  a 
supply  from  any  other  source.  Ther^ore,  juHgment 
will  be  for  the  plaintiff  upon  the  demurrer  to  the  third 
plea. 

The  third  point  was  raised  by  the  demurrers  to  tlie 
fourth  and  fifth  pleas, — the  fourth  plea  alleging  an 
abandonment  of  the  manufacture  of  patent-fuel  at  the 
factory ;  and  the  fifth  plea  alleging  that  the  defendants 
supplied  all  coal  required  by  the  plaintiff  for  the  pur- 
poses of  the  said  manufacture.  The  substantial  ques* 
tion  ansing  upon  both  pleas,  is,  whether  the  covenant 
to  supply  coal  is  limited  to  the  purposes  of  the  patent- 
fuel  mauufacture,  or  whether  it  is  to  be  for  any  other 
purpose  required  by  the  plaintiff.  It  was  contended  by 
the  plaintifi''8  counsel,  that  the  recital  in  the  agreement, 
that  the  defendants  had  agreed  to  grant  a  lease,  '^  and 
to  enter  into  certain  other  arrangements  for  the  supply 
of  coal  for  the  said  manufactory  and  otherwise  on  the 
terms  and  conditions  hereinafter  mentioned,^'  shewed 
that  the  supply  of  coals  was  to  be  for  other  purposes  be- 
sides those  couuccted  with  the  manufacture  of  fuel;  the 
word  "  otherwise ''  furnishing  this  argument.  But, 
looking  at  the  language  of  the  agreement  throughout, 
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and  especially  in  the  thirds  fifths  seventh,  and  eleventh        1854. 
clauses,  we  are   of  opinion  that  the  defendants'  cove-        Wood 
nant  is  limited  to  the  supply  of  coals  for  the  purposes  of    ^^^  coppib 
the  patent^fuel  manufacture.     A  distinction  was  taken    Miksbs'  Co. 
in  the  argument  between  the  two  pleas ;  but  we  think 
that  each  is  substantially  an  answer  to  the  action;  and, 
therefore,  our  judgment  on  the  demurrers  to  the  fourth 
and  fifth  pleas  will  be  for  the  defendants. 

The  fourth  point  arises  upon  the  demurrer  to  the  4.  Ad  to  the 
fifth  plea,  which  is  pleaded  to  so  much  of  the  alleged  ^^  ^ 
breach  of  the  agreement  as  applied  to  the  period  from 
the  said  24th  day  of  January  in  the  declaration  men- 
tioned, to  the  24th  day  of  July  in  the  year  1851,  the  last- 
mentioned  day  being  the  day  of  the  passing  of  '^The 
Governor  and  Company  of  Copper  Miuers  Act,  1851 :  '^ 
and  to  that  part  of  the  claim  the  defendants  in  their 
sixth  plea  say,  'Hhat  the  plaintiff  at  the  time  of  the 
passing  of  the  said  act,  was  a  present  creditor  and  claim- 
ant against  the  defendants  witliin  the  meaning  and  in- 
tent of  the  said  act.'*  And  the  defendants  further  say, 
that,  after  the  passing  of  the  said  act,  and  before  the 
commencemeut  of  this  suit,  the  lands,  mines,  collieries, 
and  hereditaments,  ore,  plant,  machinery,  fixtures,  and 
effects  mentioned  in  the  said  act,  and  comprised  in  the 
mortgage  security  in  the  said  act,  were,  under  the  pro- 
visions of  the  said  act,  duly  rc-convcyed  to  the  defend- 
ants by  the  Governor  and  Company  of  the  Bank  of 
England.  The  question  upon  this  demurrer,  is,  whether  • 
the  plaintiff  wiis  a  claimant  against  the  defendants  with- 
in the  true  meaning  of  the  22nd  section  of  the  act  re- 
ferred to,  and,  as  such,  barred  from  maintaining  the 
present  action.  It  appears,  from  the  preamble  of  the 
act,  that  the  defendants,  being  in  a  state  of  great  pecu- 
niary embarrassment,  were  desirous  of  arranging  their 
affairs,  and  distributuig  their  assets  rateably  among  their 
creditors ;  that  the  Bank  of  England  had  advanced  large 
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muBA,  and  were  mortgagees  in  possesuon  of  a  confiider- 
able  portion  of  the  defendants'  firaperty,  with  the  usual 
powers  of  sale;  that  there  was  also  a  lai^  class  of  credi- 
tors by  debentures^  loan  notes^  and  promissory  notes ; 
that  a  suit  in  Chancery  had  been  instituted  by  the  Bank 
of  England  against  the  defendants;  and  it  was  referred 
to  the  master  to  take  an  account  of  all  the  debts^  lia- 
bilities^ and  engagements  of  the  defendants^  and  to  ascer- 
tain what  creditors  were  entitled  to  the  benefit  of  the 
trust-deeds  which  had  been  executed  by  the  defendants. 
And  it  appears  further^  from  the  preamble^  that  the  Bank 
of  England  had  been  unable  to  sell  the  property  mort- 
gaged^ and  were  willing  to  give  up  possession^  upon  terms 
advantageous  to  the  defendants;  and  that  '^  a  very  large 
majority  of  the  holders  of  debentures^  promissory  notes^ 
and  loan  notes  of  the  defendants,  and  of  the  creditors  of 
the  defendants^  were  willing  to  compound  for  their  claims 
on  the  defendants/'  and  to  accept  payment  of  such  com- 
position in  stock  of  the  said  company  in  the  manner  set 
lEbrth.  The  arrangement  contemplated  is  then  carried 
out  by  the  various  sections  of  the  act ;  and  by  the  22nd 
section  it  is  enacted,  that,  on  the  re-conveyance  to  the 
said  Governor  and  Company  of  Copper  Miners  in  Eng- 
land, from  the  said  Governor  and  Company  of  the  Bank 
of  England,  of  the  lands,  mines,  coUeries,  hereditaments, 
ore,  plant,  machinery,  fixtures,  and  effects  comprised  in 
the  said  recited  mortgage-security,  or  any  part  thereof, 
in  pursuance  of  any  arrangement  to  be  made  between 
them,  the  said  lands,  mines,  collieries,  hereditaments, 
ore,  plant,  machinery,  fixtures,  and  effects,  or  the  part 
thereof  comprised  in  such  re-conveyance,  shall,  notwith- 
standing the  continuance  of  the  trusts  of  the  said  recited 
indentures  of  the  19th  day  of  April,  1848,  or  of  ike  said 
suit,  vest  in  the  said  Governor  and  Company  of  Copper 
Miners  in  England ;  and  that,  subject  and  without  preju- 
dice, as  to  the  said  lands,  mines,  collieries,  hereditaments. 
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ore^  plants  machinery,  fixtures,  and  effects,  to  any  such 
arrangement,  all  property  and  effects  whatsoever  to  be 
held,  possessed,  and  acquired  by  the  said  Governor  and 
Company  of  Copper  Miners  in  England,  shall  be  held 
and  enjoyed  by  them  freed  and  discharged  from  all 
rights,  claims,  and  remedies  whatsoever  by  or  on  the  part 
of  any  holder  of  any  debentures,  promissory  notes,  or 
loan  notes  of  the  said  GK)vemor  and  Company  of  Copper 
Miners  in  England  heretofore  issued,  or  on  the  part  of 
any  other  present  creditor  or  claimant  against  the  said 
Governor  and  Company  of  Copper  Miners  in  England 
upon  any  account  whatsoever,  except  any  claim,  right, 
or  remedy  of  the  said  Governor  and  Company  of  the 
Bank  of  England,  which  may  be  mentioned  in  such  re- 
conveyance as  reserved  to,  or  retained  by,  the  said 
Governor  and  Company  of  the  Bank  of  England,  and 
except  any  right  or  remedy  of  the  said  William  Hind 
Lord  in  respect  of  his  costs  in  the  Chancery  suit  herein- 
before referred  to,  to  an  extent  not  exceeding  550/.  Now, 
on  the  part  of  the  defendants,  it  was  contended  that  the 
plaintiff  was  a  present  claimant  against  the  defendants 
within  this  section,  and  that  the  word  *'  claimant "  was 
intended  to  apply  to  unliquidated,  as  the  word  '' credi- 
tor *'  was  to  liquidated  demands ;  and  that  the  plaintiff's 
claim  under  the  covenant  was  an  unliquidated  demand, 
and  so  would  be  barred  by  the  22nd  section  of  the  act. 
It  was  answered,  on  the  part  of  the  plaintiff^  that  his 
right  to  sue  upon  this  covenant  did  not  make  him  a 
"  claimant  '^  within  the  meaning  of  the  22nd  section ; 
and  that,  if  it  did,  there  was  nothing  in  the  language  of 
that  section  to  deprive  him  of  his  right  of  action.  We 
think,  looking  at  the  general  terms  of  the  preamble,  as 
well  as  at  the  language  of  the  4th^  8th,  10th,  and  12th 
sections,  that  the  "  creditor'^  or  "claimant"  mentioned 
in  the  22nd  section,  must  be  a  person  having  a  debt  or 
liquidated  demand  against  the  defendants,  and  that  those 
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words  cannot^  by  any  fair  construction^  include  a  person 
having  a  right  of  action  for  the  breach  of  a  covenant  to 
furnish  coals  to  a  factory.  It  is  unnecessary^  therefore, 
to  give  any  opinion  as  to  the  effect  of  the  22nd  section, 
supposing  the  plaintiff  to  be  such  a  claimant  as  is  in- 
cluded therein  The  12th  section  expressly  refers  to  the 
former  action  of  the  plaintiff  against  the  defendants  for  a 
breach  of  the  same  covenant  on  which  the  present  action 
is  founded.  It  recites  the  pendency  of  that  action,  and 
the  reference  of  it  to  an  arbitrator,  with  power  to  make 
two  awards.  It  then  recites  the  assessment  of  damages 
by  one  award,  at  the  sum  of  2272/.  2*.,  with  a  resen^ation 
of  certain  points  of  law  for  the  opinion  of  the  court,  and 
that  no  second  award  had  been  made.  The  section  then 
enacts  "  that  Henry  Walker  Wood  (the  plaintiff)  shall 
be  deemed  and  considered  a  creditor  of  the  said  Groveri 
nor  and  Company  of  Copper  Miners  in  England,  within 
the  intent  and  meaning  of  this  act,  for  all  and  every 
such  sum  and  sums  of  money  as  have  been  and  shall  be 
awarded  to  the  said  Henry  Walker  Wood  by  the  said 
Thomas  Bros,  or  by  any  other  arbitrator  to  whom  the 
said  cause  and  matters  may  hereafter  at  any  time  be  re-, 
ferred  in  the  place  of  the  said  Thomas  Bros,  or  such 
other  arbitrator  as  aforesaid,  and  for  any  costs  which 
shall  be  awarded  by  the  said  Thomas  Bros,  or  such  other 
arbitrator  as  aforesaid,  to  be  paid  by  the  said  Governor 
and  Company  of  Copper  Miners  in  England  to  the  said 
Henry  Walker  Wood  ;  and  that,  until  the  said  Thomas 
Bros,  or  such  arbitrator  as  aforesaid,  shall  have  made 
his  final  award,  the  said  Henry  Walker  Wood  shall  be 
deemed  and  considered  a  creditor  of  the  said  company 
for  the  said  sum  of  2272/.  2*.''  The  insertion  of  this 
section  shews,  we  think,  that,  without  it,  the  plaintiff 
would  not  have  been  within  the  general  terms  "  creditor 
or  claimant  ^^  in  the  22nd  section ;  and  the  claim  or  de- 
mand of  the  plaintiff  is  clearly  confined  by  the  12th 
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section  to  the  sum  awarded  and  sucli  other  sum  or  sums 
as  may  be  awarded  in  the  former  action.  It  would  not 
include^  therefore,  tlie  claim  in  the  present  action.  And 
we  are  of  opinion  that  there  is  nothing  in  any  other  part 
of  the  act  to  bring  the  plaintiff^  as  regards  this  action  of 
coTenaut^  within  the  terms  ^'  creditor  or  claimant  '*  in 
the  22nd  section  of  the  act.  The  sixth  plea,  therefore^ 
cannot  be  sustained,  and  our  judgment  will  bo  for  the 
plaintiff  on  the  demurrer  to  that  plea. 

Judgment  accordingly. 
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Morgan  and  Anodicr  v.  Pike. 


Jan.  20. 


1  HE  declaration  stated,  that,  before  the  suit,  to  wit,  A  covenantees 
on  the  13tli  of  June,  1852,  by  a  certain  indenture  then  in(Umtnro"^w 
sealed  with  the  seal  of  the  defendant,  and  made  between  ^  ^  party  to  it, 

'  ^  may  Bue  the 

the  defendant  of  the  one  part,  and  the  plaintiffs  of  the  covenantor 
other  part, — reciting,  amongst  other  things,  that  the  it,^  although  he 
plaintiffs  had  some  time  since  sold  out  the  sum  of  1800/.  l^i»"«^'lf )»!«  ^^ 

'^  executoil  it ; 

Three  per  Cent.  Consolidated  Bank  Annuities  (which  was  notwithstand- 

theretofore  standing  in  their  names  upon  their  joint  ac-  y^c  crosa-i«ovc- 

count  in  the  books  of  the  Governor  and  Company  of  the  "^t^^f  "iJe"* 

Bank  of  England),  and  had  advanced  the  net  proceeds  covenantee, 

thereof  to  the  defendant  upon  a  security  (which  had  state*!  in  the 

since  failed)  that  he  would  replace  the  same  in  their  ^"^iderutioir 

names  at  a  time  then  since  passed :  but  that  he  the  dc-  ^**^  **»®  <^Y®* 

nanto  on  the 

fendant  had  then  proposed  to  the  plaintiffs  to  replace  the  part  of  the 
same  by  the  instalments  therein  and  hereinafter  men.  ^^'mortgige- 

deed,  though 
expreasod  to  be  made  for  securing  the  re-payment  or  re-trantfer  of  an  uncertain  and  un* 
liiuited  amount  of  money  or  stock,  is  admissible  in  evidence,  and  available  (under  the  13  &  14 
Vict.  c.  97,  sched.  title  **  Mortgage,")  for  such  amoimt  of  money  or  stock  intended  to  bo 
thereby  secured,  as  the  ad  valorem  duty  denoted  by  the  stamp  thereon  will  extend  to  cover. 

Qtt{Bre,  as  to  power  of  the  commissioners  of  stamps  in  such  a  case  to  affix  the  denoting 
stamp  under  section  14  ? 

The  court  will  not  interfere  with  the  discretion  of  the  judge  at  nisi  prius  aa  to  the 
amendment  of  the  record. 
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300/.  Three  per  Cent.  Consolidated  Bank  Annuities  as        1854. 
aforesaid,  or  in  payment  of  such  interest  as  aforesaid,       Moboak 
then  he,  the  defendant,  his  heirs,  executors,  administra-  •• 

PlKK. 

tors,  and  assigns,  some  or  one  of  them,  should  and 
would,  immediately  after  any  such  default  as  aforesaid, 
invest  or  cause  to  be  invested  in  the  names  or  name  of 
the  plaintiffs,  or  the  survivor  of  them,  his  executors  or 
administrators,  or  their  or  his  assigns,  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  the 
said  sum  of  1800/.  Three  per  Cent.  Consolidated  Bank 
Annuities,  or  so  much  thereof  as  should  not  be  invested 
as  aforesaid,  and  also  pay  unto  him  or  them  such  in- 
terest as  aforesaid  as  may  be  unpaid,  without  any  dcduc« 
tion  or  abatement  whatsoever:  Averment,  that  de- 
fault was  made  by  the  defendant  for  the  space  of  forty 
days  in  investing  or  causing  to  be  invested  in  the 
names  of  the  plaintiffs  the  first  instalment  of  800/. 
Three  per  Cent.  Consolidated  Bank  Annuities,  accord- 
ing to  the  said  covenant  of  the  defendant;  and,  al- 
though the  time  for  investing  the  said  first  instalment, 
to  wit,  the  said  15th  of  April,  1853,  and  more  than 
forty  days  afterwards,  had  passed  and  elapsed  before 
the  suit,  and  before  the  request  thereinafter  mentioned ; 
and  although  the  plaintifis  had  done  all  things  on  their 
part  to  entitle  themselves  to  have  the  said  first  instal- 
ment invested :  Yet  the  defendant  did  not  nor  would 
invest  or  cause  to  be  invested  in  the  names  of  the  plain- 
tifis,  or  their  assigns,  in  the  books  of  the  Grovemor  and 
Company  of  the  Bank  of  England,  the  said  sum  of  1800/. 
Three  per  Cent.  Consolidated  Bank  Annuities,  by  the 
instalments  and  in  manner  in  and  by  the  said  covenant 
mentioned  and  provided,  that  is  to  say,  the  sum  of  300/. 
like  Annuities  on  the  15th  of  April  in  every  year  up  to 
and  inclusive  of  the  year  1858,  but  therein  made  default, 
and  did  not  nor  would  invest  the  first  instalment  thereof 
according  to  the  said  covenant,  but  therein  made  default. 


476  IN    THE   COMMON    PLEASj 

1854.        and  continued  so  in  default  for  more  than  forty  days 
MoBGAN       before  the  request  thereinafter  mentioned :  And  that, 
_^  although  a  reasonable  time  in  that  behalf  had  elapsed 

after  such  default  and  lapse  of  forty  days  as  aforesaid,  of 
"svhidh  the  defendant  had  notice,  and  the  defendant  was 
duly  requested  by  the  plaintiffs  so  to  do,  and  the  plain- 
tiffs had  done  all  things  on  their  part  to  entitle  them  to 
have  the  said  sum  of  1800/.  invested  according  to  the 
defendant's  covenant,  and  the  true  intent  and  meaning 
thereof:  Yet  the  defendant  did  not  nor  would^  imme- 
diately after  such  default,  or  at  any  other  time  before  or 
since,  invest  or  cause  to  be  invested  in  the  names  of  the 
plaintiffs,  or  either  of  them,  or  of  their  or  his  assigns, 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  the  said  sum  of  1800/.  Three  per  Cent. 
Consolidated  Bank  Annuities,  or  any  part  thereof,  and 
the  same,  and  every  part  thereof,  was  still  uninvested  and 
unpaid,  contrary  to  the  defendant's  said  covenant,  and 
in  breach  thereof. 

There  was  also  a  count  for  money  lent  and  money 
due  on  an  account  stated :  and  the  plaintiff^  claimed 
2000/. 

The  defendant  pleaded,  to  the  first  count,  non  est 
factum,  and,  as  to  the  residue  of  the  declaration,  never 
indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first 
sitting  in  London  in  the  present  term.  The  deed  de- 
clared on  was  produced,  and  its  execution  by  the  defend- 
ant proved  by  the  attesting  witness.  It  was  not  exe- 
cuted by  the  plaintiff^s.  The  stamp  thereon  was  an 
ad  valorem  stamp  of  21.  6s,  on  the  first  skin,  and  10^.  on 
each  subsequent  skin. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
deed  was  not  admissible,  by  reason  of  the  insufficiency 
of  the  stamp,  the  schehule  to  the  13  &  14  Vict.  c.  97, 
imposing  a  duty  of  7s,  6rf.  uiK)n  a  deed  for  securing  800/., 
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and  an  additional  duty  of  Zs.  6rf.  for  every  additional 
100/. ;  and  it  was  proposed  to  prove,  that,  according  to 
the  price  of  Consols  for  the  day  (a),  the  amount  for  which 
the  deed  was  available  as  a  security  would  exceed  1800/., 
and  consequently  it  would  require  a  further  stamp  of 
2s,  6d. 

The  learned  judge  adjourned  the  trial  until  12  o'clock 
on  the  following  day,  to  enable  the  plaintiff  to  apply  to 
the  commissioners  of  stamps  to  cure  the  defect,  under 
the  14th  section  of  the  statute  {h). 


1854. 


MoROAir 

V, 
Pik-B. 


{a)  The  doty  imposed  opon 
a  deed  for  securing  the  traus- 
for  or  the  ro-transfer  of  stock, 
is  by  the  13  &  14  Vict.  c.  97, 
title  *'  Mortgage,"  "  the  same 
duty  as  on  a  mortgage  or  wad- 
set for  a  sum  of  money  equal  to 
the  value  of  the  stock  or  fund 
secured  according  to  the  aver- 
age price  thereof  on  the  day  of 
the  date  of  the  mortgage  or 
other  instrument  aforesaid,  or 
on  either  of  the  ten  days  pre- 
ceding, or,  if  there  shall  not 
hare  been  any  known  sale  on 
any  of  such  days,  then  on  the 
Litest  day  preceding  on  which 
there  shall  have  been  a  known 
sale." 

(h)  The  14th  section  of  the 
13  &  14  Vict.  c.  97,  enacts, 
"  that,  when  any  deed  or  in- 
strument liable  to  stamp-duly, 
whether  previously  stamped  or 
otherwise,  shall  be  presented  to 
the  commissioners  of  inland 
revenue  at  their  office,  and  the 
party  presenting  the  same  shall 
desire  to  have  the  opinion  of 
tho  said  commissionert  as  to 
the  stamp-duty  with  which 
such  deed   or  instrument   is 


chargeable,  and  shall  tender 
and  pay  to  tho  said  commis- 
sioners a  fee  of  10^.,  it  shall  he 
lawful  for  the  said  commission- 
ers, and  they  are  hereby  re- 
quired, to  assess  and  charge  the 
stamp-duty  to  which  in  their 
judgment  such  deed  or  instru- 
ment is  liable,  and,  upon  pay- 
ment of  the  stamp-duty  so  as- 
sessed and  charged  by  them, 
or,  in  tho  case  of  a  deed  or  in- 
strument insufficiently  stamp* 
ed,  of  such  a  sum  as,  together 
with  tho  stamp-duty  already 
paid  thereon,  shall  be  equal  to 
the  duty  so  assessed  and  charg- 
ed, and  upon  payment  also  of 
the  amount,  if  any,  payable  by 
way  of  penalty  on  stamping 
such  deed  or  instrument,  to 
stamp  such  deed  or  instrument 
with  the  proper  stamp  or 
stamps  denoting  the  amount  of 
the  duty  so  paid,  and  Uiere- 
upon,  or  if  the  fuD  stamp-duty 
to  which  in  the  judgment  of 
the  said  commissioners  such 
deed  or  instrument  shall  bo 
liable,  shall  have  been  previ- 
ously paid  and  denoted  upon 
the  same  in  the  manner  afore- 
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1854.        and  continued  so  in  default  for  more  than  forty  days 
MoBGAN       before  the  request  thereinafter  mentioned:  And  that, 
^  although  a  reasonable  time  in  that  behalf  had  elapsed 

after  such  default  and  lapse  of  forty  days  as  aforesaid,  of 
ivhich  the  defendant  had  notice,  and  the  defendant  was 
duly  requested  by  the  plaintiffs  so  to  do,  and  the  plain- 
tiffs had  done  all  things  on  their  part  to  entitle  them  to 
have  the  said  sum  of  1800/.  invested  according  to  the 
defendant's  covenant,  and  the  true  intent  and  meaning 
thereof:  Yet  the  defendant  did  not  nor  would^  imme- 
diately after  such  default,  or  at  any  other  time  before  or 
since,  invest  or  cause  to  be  invested  in  the  names  of  the 
plaintiffs,  or  either  of  them,  or  of  their  or  his  assigns, 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  the  said  sum  of  1800/.  Three  per  Cent. 
Consolidated  Bank  Annuities,  or  any  part  thereof,  and 
the  same,  and  every  part  thereof,  was  still  uninvested  and 
unpaid,  contrary  to  the  defendant's  said  covenant,  and 
in  breach  thereof. 

There  was  also  a  count  for  money  lent  and  money 
due  on  an  account  stated:  and  the  plaintiff  claimed 
2000/. 

The  defendant  pleaded,  to  the  first  count,  non  est 
factum,  and,  as  to  the  residue  of  the  declaration,  never 
indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first 
sitting  in  London  in  the  present  term.  The  deed  de- 
clared on  was  produced,  and  its  execution  by  the  defend- 
ant proved  by  the  attesting  witness.  It  was  not  exe- 
cuted by  the  plaintiffs.  The  stamp  thereon  was  an 
ad  valorem  stamp  of  2/.  6s,  on  the  first  skin,  and  10^.  on 
each  subsequent  skin. 

It  was  objected,  on  the  part  of  the  defendant,  that  tlie 
deed  was  not  admissible,  by  reason  of  the  insufficiency 
of  the  stamp,  the  schehule  to  the  13  &  14  Vict.  c.  97, 
imposing  a  duty  of  7s,  6rf.  upon  a  deed  for  securing  300/., 
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and  an  additional  duty  of  28.  6rf,  for  every  additional 
lOOL ;  and  it  was  proposed  to  prove,  that,  according  to 
the  price  of  Consols  for  the  day  (a),  the  amount  for  which 
the  deed  was  available  as  a  security  would  exceed  1800/., 
and  consequently  it  would  require  a  further  stamp  of 
2s,  6d. 

The  learned  judge  adjourned  the  trial  until  12  o'clock 
on  the  following  day,  to  enable  the  plaintiff  to  apply  to 
the  commissioners  of  stamps  to  cure  the  defect,  under 
the  14th  section  of  the  statute  (A) . 


1854. 


MOBOAH 
PiKB. 


(rt)  The  duty  imposed  open 
a  deed  for  securing  the  traDs- 
for  or  the  ro-tranflfer  of  stock, 
is  by  the  13  &  14  Vict.  c.  97, 
title  *'  Mortgage,"  "  the  same 
daty  as  on  a  mortgage  or  wad- 
set for  a  sum  of  money  equal  to 
the  value  of  the  stock  or  fund 
secured  according  to  the  aver- 
ago  price  thereof  on  the  day  of 
the  date  of  the  mortgage  or 
other  instrument  aforesaid,  or 
on  either  of  the  ten  days  pre- 
ceding, or,  if  there  shall  not 
have  been  any  known  sale  on 
any  of  such  days,  then  on  the 
latest  day  preceding  on  which 
there  shall  have  been  a  known 
sale." 

(h)  The  14th  section  of  the 
13  &  14  Vict.  c.  97,  enacts, 
"  that,  when  any  deed  or  in- 
strument liable  to  stamp-duty, 
whether  previously  stamped  or 
otherwise,  shall  be  presented  to 
the  commissioners  of  inland 
revenue  at  their  office,  and  the 
party  presenting  the  same  shall 
desire  to  have  the  opinion  of 
the  said  commissioners  as  to 
the  stamp-duty  with  which 
such  deed   or   instroment    is 


chargeable,  and  shall  tender 
and  pay  to  the  said  commis- 
sioners a  fee  of  10«.,  it  shall  be 
lawful  for  the  said  commission- 
ers, and  they  are  hereby  re- 
quired, to  assess  and  charge  the 
stamp-duty  to  which  in  their 
judgment  such  deed  or  instm- 
mcnt  is  liable,  and,  upon  pay- 
ment of  the  stamp-duty  so  as- 
sessed and  charged  by  them, 
or,  in  the  case  of  a  deed  or  in- 
strument insufficiently  stamp- 
ed, of  such  a  sum  as,  together 
with  the  stamp-duty  already 
paid  thereon,  shall  be  equal  to 
the  duty  so  assessed  and  charg- 
ed, and  upon  payment  also  of 
the  amount,  if  any,  payable  by 
way  of  penalty  on  stamping 
such  deed  or  instrument,  to 
stamp  such  deed  or  instrument 
with  the  proper  stamp  or 
stamps  denoting  the  amount  of 
the  duty  so  paid,  and  there- 
upon, or  if  the  full  stamp-duty 
to  which  in  the  judgment  of 
the  said  commissioners  such 
deed  or  instroment  shall  bo 
liable,  shall  have  been  previ- 
ously paid  and  denoted  upon 
the  same  in  the  manner  afore- 
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1854.        and  continued  so  in  default  for  more  than  forty  dajrs 
Morgan       before  the  request  thereinafter  mentioned:  And  that, 
^-  although  a  reasonable  time  in  that  behalf  had  elapsed 

after  such  default  and  lapse  of  forty  days  as  af(»'eaaid,  of 
ivhich  the  defendant  had  notice,  and  the  defendant  waa 
duly  requested  by  the  plaintiffs  so  to  do,  and  the  plain- 
tiffs had  done  all  things  on  their  part  to  entitle  them  to 
have  the  said  sum  of  1800/.  invested  according  to  the 
defendant's  covenant,  and  the  true  intent  and  meaning 
thereof:  Yet  the  defendant  did  not  nor  would,  imme- 
diately after  such  default,  or  at  any  other  time  before  or 
since,  invest  or  cause  to  be  invested  in  the  names  of  the 
plaintiffs,  or  either  of  them,  or  of  their  or  his  assigns, 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  the  said  sum  of  1800/.  Three  per  Cent. 
Consolidated  Bank  Annuities,  or  any  part  thereof,  and 
the  same,  and  every  part  thereof,  was  still  uninvested  and 
unpaid,  contrary  to  the  defendant's  said  covenant,  and 
in  breach  thereof. 

There  was  also  a  count  for  money  lent  and  money 
due  on  an  account  stated:  and  the  plaintiff  claimed 
2000/. 

The  defendant  pleaded,  to  the  first  count,  non  est 
factum,  and,  as  to  the  residue  of  the  declaration,  never 
indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first 
sitting  in  London  in  the  present  term.  The  deed  de- 
clared on  was  produced,  and  its  execution  by  the  defend- 
ant proved  by  the  attesting  witness.  It  was  not  exe- 
cuted by  the  plaintiffs.  The  stamp  thereon  was  an 
ad  valorem  stamp  of  21,  5«.  on  the  first  skin,  and  lOv.  on 
each  subsequent  skin. 

It  was  objected,  on  the  part  of  the  defendant,  that  tlie 
deed  was  not  admissible,  by  reason  of  the  insufficiency 
of  the  stamp,  the  schehule  to  the  13  &  14  Vict.  c.  97, 
imposing  a  duty  of  7s,  6rf.  upon  a  deed  for  securing  300/,, 
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and  an  additional  duty  of  Zs.  Qd.  for  every  additional 
100/. ;  and  it  was  proposed  to  prove,  that,  according  to 
the  price  of  Consols  for  the  day  (a),  the  amount  for  which 
the  deed  was  available  as  a  security  would  exceed  1800/., 
and  consequently  it  would  require  a  further  stamp  of 
28.  6cf. 

The  learned  judge  adjourned  the  trial  until  12  o'clock 
on  the  following  day,  to  enable  the  plaintiff  to  apply  to 
the  commissioners  of  stamps  to  cure  the  defect,  under 
the  14th  section  of  the  statute  [h). 


1854. 


MoBOAir 

PiKB. 


(a)  The  duty  imposed  upon 
a  deed  for  socuring  the  traus* 
for  or  the  ro-transfer  of  stock, 
i3  by  the  13  &  Id,  Vict.  c.  97, 
title  *'  Mortgage,"  "  the  same 
duty  as  on  a  mortgage  or  wad- 
set for  a  sum  of  money  equal  to 
the  value  of  the  stock  or  fund 
secured  according  to  the  aver- 
age price  thereof  on  the  day  of 
the  date  of  the  mortgage  or 
other  instnunent  aforesaid,  or 
on  either  of  the  ten  days  pre- 
ceding, or,  if  there  shall  not 
have  been  any  known  sale  on 
any  of  such  days,  then  on  the 
latest  day  preceding  on  which 
there  shall  have  been  a  known 
sale." 

(h)  The  14th  section  of  the 
13  «fe  14  Vict.  c.  97,  enacts, 
*'  that,  when  any  deed  or  in- 
strument liable  to  stamp-duty, 
whether  previously  stamped  or 
otherwise,  shall  be  presented  to 
tlie  commissioners  of  inland 
revenue  at  their  office,  and  the 
party  presenting  the  same  shall 
desire  to  have  the  opinion  of 
the  said  commiseionert  as  to 
the  stamp-duty  with  which 
such  deed   or   instrument    is 


chargeable,  and  shall  tender 
and  pay  to  the  said  commis- 
sioners a  fee  of  10^r.,  it  shall  he 
lawful  for  the  said  commission- 
ers, and  they  are  hereby  re- 
quired, to  assess  and  charge  the 
stamp-duty  to  which  in  their 
judgment  such  deed  or  instru- 
ment is  liable,  and,  upon  pay- 
ment of  the  stamp-duty  so  as- 
sessed and  charged  by  them, 
or,  in  the  case  of  a  deed  or  in- 
strument insufficiently  stamp- 
ed, of  such  a  sum  as,  together 
with  the  stamp-duty  already 
paid  thereon,  shall  be  equal  to 
the  duty  so  assessed  and  charg- 
ed, and  upon  payment  also  of 
the  amount,  if  any,  payable  by 
way  of  penalty  on  stamping 
such  deed  or  instrument,  to 
stamp  such  deed  or  instrument 
with  the  proper  stamp  or 
stamps  denoting  the  amount  of 
the  duty  so  paid,  and  there- 
upon, or  if  the  full  stamp-duty 
to  which  in  the  judgment  of 
the  said  commissioners  such 
deed  or  instrument  shall  bo 
liable,  shall  have  been  previ- 
ously paid  and  denoted  upon 
the  same  in  the  manner  afore- 
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suiiis^  and  were  mortgagees  in  possession  of  a  consider- 
able portion  of  the  defendants'  {HN^pedy,  with  the  usual 
powers  of  sale  j  that  there  was  also  a  large  class  of  credi- 
tors by  debentures^  loan  notes^  and  promissory  notes ; 
that  a  suit  in  Chancery  had  been  instituted  by  the  Bank 
of  England  against  the  defendants)  and  it  was  referred 
to  the  master  to  take  an  account  of  all  the  debts^  lia- 
bilities^ and  engagements  of  the  defendants^  and  to  ascer- 
tain what  creditors  were  entitled  to  the  benefit  of  the 
trust-deeds  which  had  been  executed  by  the  defendants. 
And  it  appears  further^  from  the  preamble^  that  the  Bank 
of  England  had  been  unable  to  sell  the  property  mort- 
gaged^ and  were  willing  to  give  up  possession,  upon  terms 
advantageous  to  the  defendants;  and  that  '^  a  very  large 
majority  of  the  holders  of  debentures,  promissory  notes, 
and  loan  notes  of  the  defendants,  and  of  the  creditors  of 
the  defendants,  were  willing  to  compound  for  their  claims 
on  the  defendants,^'  and  to  accept  payment  of  such  com- 
position in  stock  of  the  said  company  in  the  manner  set 
forth.  The  arrangement  contemplated  is  then  carried 
out  by  the  various  sections  of  the  act ;  and  by  the  22nd 
section  it  is  enacted,  that,  on  the  re-conveyance  to  the 
said  Governor  and  Company  of  Copper  Miners  in  Eng- 
land, from  the  said  Governor  and  Company  of  the  Bank 
of  England,  of  the  lands,  mines,  colleries,  hereditaments, 
ore,  plant,  machinery,  fixtures,  and  effects  comprised  in 
the  said  recited  mortgage-security,  or  any  part  thereof, 
in  pursuance  of  any  arrangement  to  be  made  between 
them,  the  said  lands,  mines,  collieries,  hereditaments, 
ore,  plant,  machinery,  fixtures,  and  effects,  or  the  part 
thereof  comprised  in  such  re-conveyance,  shall,  notwith- 
standing the  continuance  of  the  trusts  of  the  said  recited 
indentures  of  the  19th  day  of  April,  1848,  or  of  the  said 
suit,  vest  in  the  said  Governor  and  Company  of  Copper 
Miners  in  England ;  and  that,  subject  and  without  preju- 
dice, as  to  the  said  lands,  mines,  collieries,  hereditaments, 
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ore,  plant,  machinery,  fixtures,  and  effects,  to  any  such 
arrangement,  all  property  and  effects  whatsoever  to  be 
held,  possessed,  and  acquired  by  the  said  Governor  and 
Company  of  Copper  Miners  in  England,  shall  be  held 
and  enjoyed  by  them  freed  and  discharged  from  all 
rights,  claims,  and  remedies  whatsoever  by  or  on  the  part 
of  any  holder  of  any  debentures,  promissory  notes,  or 
loan  notes  of  the  said  Gtovemor  and  Company  of  Copper 
Miners  in  England  heretofore  issued,  or  on  the  part  of 
any  other  present  creditor  or  clamant  against  the  said 
Governor  and  Company  of  Copper  Miners  in  England 
upon  any  account  whatsoever,  except  any  claim,  right, 
or  remedy  of  the  said  Gt)vemor  and  Company  of  the 
Bank  of  England,  which  may  be  mentioned  in  such  re- 
conveyance as  reserved  to,  or  retained  by,  the  said 
Gt)vemor  and  Company  of  the  Bank  of  England,  and 
except  any  right  or  remedy  of  the  said  William  Hind 
Lord  in  respect  of  his  costs  in  the  Chancery  suit  herein- 
before referred  to,  to  an  extent  not  exceeding  550/.  Now, 
on  the  part  of  the  defendants,  it  was  contended  that  the 
plaintiff  was  a  present  claimant  against  the  defendants 
within  this  section,  and  that  the  word  '^  claimant  *'  was 
intended  to  apply  to  unliquidated,  as  the  word  "credi- 
tor "  was  to  liquidated  demands ;  and  that  the  plaintiff's 
claim  under  the  covenant  was  an  unliquidated  demand, 
and  so  would  be  barred  by  the  22nd  section  of  the  act. 
It  was  answered,  on  the  part  of  the  plaintiff,  that  his 
right  to  sue  upon  this  covenant  did  not  make  him  a 
"  claimant "  within  the  meaning  of  the  22nd  section ; 
and  that,  if  it  did,  there  was  nothing  in  the  language  of 
that  section  to  deprive  him  of  his  right  of  action.  We 
think,  looking  at  the  general  terms  of  the  preamble,  as 
well  as  at  the  language  of  the  4th,  8th,  10th,  and  12th 
sections,  that  the  "  creditor'^  or  '^ claimant^'  mentioned 
in  the  22nd  section,  must  be  a  person  having  a  debt  or 
liquidated  demand  against  the  defendants,  and  that  those 
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words  cannot^  by  any  fair  construction^  include  a  person 
having  a  right  of  action  for  the  breach  of  a  covenant  to 
furnish  coals  to  a  factory.     It  is  unnecessary^  therefore, 
to  give  any  opinion  as  to  the  effect  of  the  22nd  section, 
supposing  the  plaintiff  to  be  such  a  claimant  as  is  in- 
cluded therein     The  12th  section  expressly  refers  to  the 
former  action  of  the  plaintiff  against  the  defendants  for  a 
breach  of  the  same  covenant  on  which  the  present  action 
is  founded.     It  recites  the  pendency  of  that  action,  and 
the  reference  of  it  to  an  arbitrator,  with  power  to  make 
two  awards.     It  then  recites  the  assessment  of  damages 
by  one  award,  at  the  sum  of  2272/.  2*.,  with  a  reservation 
of  certain  points  of  law  for  the  opinion  of  the  court,  and 
that  no  second  award  had  been  made.     The  section  then 
enacts  "  that  Henry  Walker  Wood  (the  plaintiflf)  shall 
be  deemed  and  considered  a  creditor  of  the  said  Gover- 
nor and  Company  of  Cop])er  Miners  in  England,  within 
the  intent  and  meaning  of  this  act,  for  all  and  every 
such  sum  and  sums  of  money  as  have  been  and  shall  be 
awarded  to  the  said  Henry  Walker  Wood  by  the  said 
Thomas  Bros,  or  by  any  other  arbitrator  to  whom  the 
said  cause  and  matters  may  hereafter  at  any  time  be  re-, 
ferred  in  the  place  of  the  said  Thomas  Bros,  or  such 
other  arbitrator  as  aforesaid,   and  for  any  costs  which 
shall  be  awarded  by  the  said  Thomas  Bros,  or  such  other 
arbitrator  as  aforesaid,  to  be  paid  by  the  said  Governor 
and  Company  of  Copper  Miners  in  England  to  the  said 
Henry  Walker  Wood ;  and  that,  until  the  said  Thomas 
Bros,  or  such  arbitrator  as  aforesaid,  shall  have  made 
his  final  award,  the  said  Henrv  Walker  Wood  shall  be 
deemed  and  considered  a  creditor  of  the  said  company 
for  the  said  sum  of  2272/.  2^.''     The  insertion  of  this 
section  shews,  we  think,  that,  without  it,  the  plaintiff 
would  not  have  been  within  the  general  terms  "  creditor 
or  claimant  '*  in  the  22nd  section ;  and  the  claim  or  de- 
mand of  the  plaintiff  is  clearly  confined  by  the   12th 
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section  to  the  sum  awarded  and  such  other  sum  or  sums 
as  may  be  awarded  in  the  former  action.  It  would  not 
include^  therefore,  the  claim  in  the  present  action.  And 
we  are  of  opinion  that  there  is  nothing  in  any  other  part 
of  the  act  to  bring  the  plaintiff^  as  regards  this  action  of 
covenant^  within  the  terms  "  creditor  or  claimant  '^  in 
the  22nd  section  of  the  act.  The  sixth  plea^  therefore^ 
cannot  be  sustained,  and  our  judgment  will  be  for  the 
plaintiff  on  the  demurrer  to  that  plea. 

Judgment  accordingly. 
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1  HE  declaration  stated,  that,  before  the  suit,  to  wit,  A  covenantee 
on  the  13tli  of  June,  1852,  by  a  certain  indenture  then  indenturej^^o 
sealed  with  the  seal  of  the  defendant,  and  made  between  ^  *  party  to  it, 

'  ^      ^  may  «ne  the 

the  defendant  of  the  one  part,  and  the  plaintiflGs  of  the  covenantor 
other  part, — reciting,  amongst  other  things,  that  the  it^  although  he 
plaintiffs  had  some  time  since  sold  out  the  sum  of  1800/.  ^""*;^£|*?f  "^^ 

*  executed  it ; 

Three  per  Cent.  Consolidated  Bank  Annuities  (which  was  notwitlistaiul- 
theretofore  standing  in  their  names  upon  their  joint  ac-  be  cross-cove- 
count  in  the  books  of  the  Governor  and  Company  of  the  IJ^*  ^f  "iJJ*^ 
Bank  of  England),  and  had  advanced  the  net  proceeds  covenantee, 

1  f  IT/*"!  •/■I'liT    which  are 

thereoi  to  the  defendant  upon  a  security  (which  had  stated  in  the 
since  failed)  that  he  would  replace  the  same  in  their  consideration^ 
names  at  a  time  then  since  passed :  but  that  he  the  de-  ^^^  *^*®  ^\^' 

nant8  on  the 

fendant  had  then  proposed  to  the  plaintiffs  to  replace  the  part  of  the 
same  by  the  instalments  therein  and  hereinafter  men-  ^^'l^ortgage- 

decd,  though 
expreased  to  be  made  for  securing  the  re-pa3anent  or  re> transfer  of  an  uncertain  and  un- 
limited amount  of  money  or  stock,  is  admissible  in  evidence,  and  available  (under  the  13  &  14 
Vict.  c.  97,  sched.  title  •*  Mortgage,")  for  such  amount  of  money  or  stock  intended  to  bo 
thereby  secured,  as  the  ad  valorem  duty  denoted  by  the  stamp  thereon  will  extend  to  cover. 

Qu€ere,  as  to  power  of  the  commissioners  of  stamps  in  such  a  case  to  af&x  the  denoting 
stamp  under  section  14  ? 

The  court  will  not  interfere  with  the  discretion  of  the  judge  at  nisi  prius  as  to  the 
amendment  of  the  reoonl. 
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1854.        tioned^  and  in  the  mean  time  to  pay  interest  after  the 

jfoROAK      ^^^  of  4^.  per  centum  per  annum  on  the  sum  of  1791i. 

^^*  (the  amount  which  on  the  day  of  the  date  thereof  it  would 

PiKB. 

require  to  replace  such  sum  of  1800/.  Three  per  Cent. 
Consolidated  Bank  Annuities  as  aforesaid),  or  so  much 
thereof  as  should  for  the  purposes  of  those  presents  be 
deemed  to  remain  iminvested,  as  and  in  manner  therein- 
after  mentioned,  and  in  order  to  secure  such  investmeiM^ 
and  the  payment  of  such  interest  as  aforesaid,  had  aLeo 
proposed,  amongst  other  things,  to  enter  into  the  cove- 
nant and  agreement  thereinafter  contained  and  herein- 
after set  forth,  the  defendant  did  thereby,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenant  in 
manner  following,  that  is  to  say,  that  the  defendant,  his 
heirs,  executors,  administrators,  or  assigns,  or  some  or 
one  of  them,  should  invest  or  cause  to  be  invested  in  the 
names  or  name  of  the  plaintififs,  or  the  survivor  of  them, 
his  executors  or  administrators,  or  their  or  his  assigns, 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  the  sum  of  1800/.  Three  per  Cent.  Consoli- 
dated Bank  Annuities,  by  the  instalments  and  in  man- 
ner following,  that  is  to  say,  the  sum  of  300/.  like  An- 
nuities on  the  15th  of  April  every  year  up  to  and  in- 
clusive of  the  year  1858,  and  should  and  would  in  the 
meantime,  half-yearly,  viz.  on  the  5th  of  July  and  the 
5th  of  January  in  every  year,  pay  or  cause  to  be  paid 
unto  the  plaintiffs,  or  the  survivor  of  them,  his  executors 
or  administrators,  or  their  or  his  assigns,  interest  on  the 
sum  of  1791/.,  or  on  such  part  of  the  same  sum  as 
should  for  the  time  being  remain  to  be  invested,  after 
the  rate  of  4i  for  every  100/.  by  the  year,  without  any 
deduction  thereout  whatsoever ;  and  also  that,  if  default 
should  be  made  by  the  defendant,  his  heirs,  executors, 
administrators,  or  assigns,  or  any  of  them,  for  the  space 
of  forty  days,  in  investing  or  causing  to  be  invested  in 
the  names  or  name  aforesaid,  any  such  instalment  of 
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300/.  Three  per  Cent.  Consolidated  Bank  Annuities  as  1854. 
aforesaid,  or  in  payment  of  such  interest  as  aforesaid,  mobgav 
then  he,  the  defendant,  his  heirs,  executors,  administra-  ^^- 
tors,  and  assigns,  some  or  one  of  them,  should  and 
would,  immediately  after  any  such  default  as  aforesaid, 
invest  or  cause  to  be  invested  in  the  names  or  name  of 
the  plaintiffs,  or  the  survivor  of  them,  his  executors  or 
administrators,  or  their  or  his  assigns,  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  the 
said  sum  of  1800/.  Three  per  Cent.  Consolidated  Bank 
Annuities,  or  so  much  thereof  as  should  not  be  invested 
as  aforesaid,  and  also  pay  unto  him  or  them  such  in- 
terest as  aforesaid  as  may  be  unpaid,  without  any  deduc- 
tion or  abatement  whatsoever:  Averment,  that  de- 
fault was  made  by  the  defendant  for  the  space  of  forty 
days  in  investing  or  causing  to  be  invested  in  the 
names  of  the  plaintifis  the  first  instalment  of  300/. 
Three  per  Cent.  Consolidated  Bank  Annuities,  accord- 
ing to  the  said  covenant  of  the  defendant;  and,  al- 
though the  time  for  investing  the  said  first  instalment, 
to  wit,  the  said  15th  of  April,  1858,  and  more  than 
forty  days  afterwards,  had  passed  and  elapsed  before 
the  suit,  and  before  the  request  thereinafter  mentioned ; 
and  although  the  plaintiffs  had  done  all  things  on  their 
part  to  entitle  themselves  to  have  the  said  first  instal- 
ment invested :  Yet  the  defendant  did  not  nor  would 
invest  or  cause  to  be  invested  in  the  names  of  the  plain- 
tiffs, or  their  assigns,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  the  said  sum  of  1800/. 
Three  per  Cent.  Consolidated  Bank  Annuities,  by  the 
instalments  and  in  manner  in  and  by  the  said  covenant 
mentioned  and  provided,  that  is  to  say,  the  sum  of  300/. 
like  Annuities  on  the  15th  of  April  in  every  year  up  to 
and  inclusive  of  the  year  1858,  but  therein  made  default, 
and  did  not  nor  would  invest  the  first  instalment  thereof 
according  to  the  said  covenant,  but  therein  made  default, 
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1854.        and  continued  so  in  default  for  more  than  forty  days 
M0B0A5       before  the  request  thereinafter  mentioned:  And  that, 
^^  although  a  reasonable  time  in  that  behalf  had  elapsed 

after  such  default  and  lapse  of  forty  days  as  afcuresaid^  of 
which  the  defendant  had  notice,  and  the  defendant  was 
duly  requested  by  the  plaintifis  so  to  do^  and  the  plain* 
tiffs  had  done  all  things  on  their  part  to  entitle  them  to 
have  the  said  sum  of  1800/.  invested  according  to  the 
defendant's  covenant^  and  the  true  intent  and  meaning 
thereof:  Yet  the  defendant  did  not  nor  would^  imme- 
diately after  such  default^  or  at  any  other  time  before  or 
since,  invest  or  cause  to  be  invested  in  the  names  of  the 
plaintiffs,  or  either  of  them,  or  of  their  or  his  assigns, 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  the  said  sum  of  1800/.  Three  per  Cent. 
Consolidated  Bank  Annuities,  or  any  part  thereof,  and 
the  same,  and  every  part  thereof,  was  still  uninvested  and 
unpaid,  contrary  to  the  defendant's  said  covenant,  and 
in  breach  thereof. 

There  was  also  a  count  for  money  lent  and  money 
due  on  an  account  stated:  and  the  plaintiff  claimed 
2000/. 

The  defendant  pleaded,  to  the  first  count,  non  est 
factum,  and,  as  to  the  residue  of  the  declaration,  never 
indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first 
sitting  in  London  in  the  present  term.  The  deed  de- 
clared on  was  produced,  and  its  execution  by  the  defend- 
ant proved  by  the  attesting  witness.  It  was  not  exe- 
cuted by  the  plaintiffs.  The  stamp  thereon  was  an 
ad  valorem  stamp  of  2/.  5«.  ou  the  first  skin,  and  10^.  on 
each  subsequent  skin. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
deed  was  not  admissible,  by  reason  of  the  insufficiency 
of  the  stamp,  the  schehule  to  the  13  &  14  Vict.  c.  97, 
imposing  a  duty  of  Is,  6rf.  upon  a  deed  for  securing  300/., 
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and  an  additional  duty  of  2*.  6rf.  for  every  additional 
100/. ;  and  it  was  proposed  to  prove,  that,  according  to 
the  price  of  Consols  for  the  day  (a),  the  amount  for  which 
the  deed  was  available  as  a  security  would  exceed  1800/., 
and  consequently  it  would  require  a  further  stamp  of 
2».  6rf. 

The  learned  judge  adjourned  the  trial  until  12  o^clock 
on  the  following  day,  to  enable  the  plaintiff  to  apply  to 
the  commissioners  of  stamps  to  cure  the  defect,  under 
the  14th  section  of  the  statute  {b). 


1854. 


MOBGAN 
V, 

Pike. 


(a)  The  duty  imposed  upon 
a  deed  for  securing  the  trans- 
for  or  the  re-transfer  of  stock, 
is  by  the  13  &  U  Vict.  c.  97, 
title  "  Mortgage,"  "  the  same 
duty  as  on  a  mortgage  or  wad- 
set for  a  sum  of  money  equal  to 
the  value  of  the  stock  or  fund 
secured  according  to  the  aver- 
age price  thereof  on  the  day  of 
the  date  of  the  mortgage  or 
other  instrument  aforesaid,  or 
on  either  of  the  ten  days  pre- 
ceding, or,  if  there  shall  not 
have  been  any  known  sale  on 
any  of  such  days,  then  on  the 
latest  day  preceding  on  which 
there  shall  have  been  a  knovm 
sale." 

(h)  The  14th  section  of  the 
13  &  14i  Vict.  c.  97,  enacts, 
"  that,  when  any  deed  or  in- 
strument liable  to  stamp-duly, 
whether  previously  stamped  or 
otherwise,  shall  be  presented  to 
the  commissioners  of  inland 
revenue  at  their  office,  and  the 
party  presenting  the  same  shall 
desire  to  have  the  opinion  of 
the  said  commissioners  as  to 
the  stamp-duty  TS'ith  which 
such  deed   or   instrument    is 


chargeable,  and  shall  tender 
and  pay  to  the  said  commis- 
sioners a  fee  of  10s,,  it  shall  he 
lawful  for  the  said  commission- 
ers, and  they  are  hereby  re- 
quired, to  assess  and  charge  the 
stamp-duty  to  which  in  their 
judgment  such  deed  or  instru- 
ment is  liable,  and,  upon  pay- 
ment of  the  stamp-duty  so  as- 
sessed and  charged  by  them, 
or,  in  the  case  of  a  deed  or  in- 
strument insufficiently  stamp- 
ed, of  such  a  sum  as,  together 
with  the  stamp-duty  already 
paid  thereon,  shall  be  equal  to 
the  duty  so  assessed  and  charg- 
ed, and  upon  payment  also  of 
the  amount,  if  any,  payable  by 
way  of  penalty  on  stamping 
such  deed  or  instrument,  to 
stamp  such  deed  or  instrument 
with  the  proper  stamp  or 
stamps  denoting  the  amount  of 
the  duty  so  paid,  and  there- 
upon, or  if  the  full  stamp-duty 
to  which  in  the  judgment  of 
the  said  commissioners  such 
deed  or  instrument  shall  bo 
liable,  shall  have  been  previ- 
ously paid  and  denoted  upon 
the  same  in  the  manner  afore- 
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contamiog  no  claim  for  interest^  he  obtained  leave  to        1854. 
amend  by  inserting  snch  claim.     The  record  having  been       moboait 
amended  accordingly,  the  plaintifl^  afterwards  elected  to         ^• 
abandon  the  interest,  and  to  take  a  verdict  for  1800/. 
only.     This  the  learned  judge  allowed,  notwithstanding 
the  re-amcndment  was  strongly  opposed  on  the  part  of 
the  defendant. 

A  verdict  having  been  entered  for  the  plaintiffs  for 
1800/., 

Ogk  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  of  the  improper  reception  of  evidence; 
and  also  on  the  ground  that  the  learned  judge  had  no 
power  to  alter  the  record  as  he  did.  As  a  security  for 
an  indefinite  sum,  the  ad  valorem  stamp  was  clearly  in- 
suflScicnt :  Dickson  v.  Cdss,  1  B.  &  Ad.  342.  Under  the 
former  act  of  55  6.  3,  c.  184,  the  stamp-duty  for  a  deed 
for  securing  an  indefinite  amount,  was  25(.  Now,  it  is 
at  the  rate  of  2«.  6rf.  for  every  100/.  intended  to  be 
secured.  It  was  impossible  to  say  here  for  what  amount 
this  deed  was  to  be  a  security ;  and  therefore  the  com- 
missioners had  no  power  under  the  13  &  14  Vict.  c.  97, 
8.  14,  to  authenticate  it  by  the  denoting  stamp  contem- 
plated by  that  section.  [JViUiamSj  J.  Do  you  contend 
that,  if  this  deed  had  not  been  stamped  at  all,  the  com- 
missioners could  not  have  stamped  it  ?]  It  is  submitted 
that  they  could  not,  as  well  by  reason  of  the  sum  to  be 
secured  being  unlimited,  as  because  the  amount  for 
which  the  deed  was  to  be  a  security  was  not  capable  of 
ascertainment  by  looking  at  the  deed  itself.  ICresswell, 
J.  The  schedule,  under  title  ''  Mortgage,*'  provides,  that, 
''if  the  total  amount  of  the  money  secured  or  to  be 
ultimately  recoverable  thereupon  shall  be  uncertain  and 
without  any  limit,  then  the  same  shall  be  available  as  a 
security  or  charge  for  such  an  amount  only  of  money  or 
stock  intended  to  be  thereby  secured  as  the  ad  valorem 
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duty  denoted  by  any  stamp  or  stamps  thereon  will  extend 
to  cover/']  Assuming,  then,  that  the  deed  was  propetl^ 
stamped,  the  plaintiffs  were  not  entitled  to  sue  upon  it, 
inasmuch  as  they  had  not  executed  it,  and  so  part  of  the 
consideration  for  the  defendant's  execution  thereof^  viz. 
the  cross*covenant8  therein  on  the  plaintiffs'  part, — one 
of  which  was,  that  the  plaintiffs  would  not  eooforoe  a 
judgment  against  the  defendant  before  a  given  day(a)^ — 


(a)  The  deed  recited  an  in- 
denture of  the  5th  of  March, 
1852,  between  one  H.  F.  Hall 
and  the  defendant  Pike,  where* 
by, — after  reciting  the  will  of 
one  Walter  Hall,  that  Pike  had 
obtained  a  judgment  against 
H.  F.  Hall  for  4100^  in  an 
action  of  debt,  but  had  agreed 
not  to  issue  immediate  execu- 
tion thereupon, — H.  F.  Hall 
assigned  to  Pike  his  reversion- 
ary interest  in  certain  property 
under  the  will  of  "Walter  Hall, 
as  a  security  for  the  said  debt 
and  interest ;  with  a  power  of 
sale,  the  moneys  arising  from 
such  sale  to  be  held  by  Pike, 
his  executors,  &c.,  upon  trust 
to  reimburse  himself  or  them- 
selves all  expenses^  and  the 
principal  and  interest  thereby 
secured,  and  to  pay  over  the 
surplus  (if  any)  to  H.  F.  Hall. 
It  also  recited  that  Morgan 
and  Vaughan  (the  plaintiffs) 
"  some  time  since  sold  out  the 
sum  of  1800;.  Three  per  Cent. 
Consolidated  Bank  Annuities 
(which  was  standing  in  their 
names  upon  their  joint  account 
in  the  books  of  the  governor 
and  company  of  the  Bank  of 
England),  and  advanced  the 
net  proceeds  thereof  to  the  said 


F.  W.  Pike,  upon  a  security 
(which  has  since  failed)  that 
he  would  replace  the  same  m 
their  names  at  a  time  since 
past;  but  ho  hath  now  pro- 
posed to  them  to  replace  the 
same  by  instalments  hereiii- 
after  mentioned,  and  in  thd 
meantime  to  pay  interest  after 
the  rate  of  4/.  per  cent,  per 
annum  on  the  sum  of  17917. 
(the  amount  which  on  the  da^ 
of  the  date  hereof  it  would  re- 
quire to  replace  such  sum  of 
1800?.  Three  per  Cent.  Consols 
as  aforesaid,  or  so  much  there- 
of as  shall  for  the  purposes  of 
these  presents  be  deemed  to 
remain  uninyested,  as  and  in 
manner  hereinafter  mention- 
ed; and,  in  order  to  secure 
such  re-investment,  and  the 
payment  of  such  interest  as 
aforesaid,  hath  *also  proposed 
to  assign  and  convey  his  afore- 
said mortgage  securities  as  and 
in  manner  hereinafter  men- 
tioned, and  enter  into  the  cove- 
nants and  agreements  herein^ 
after  contained." 

By  the  deed.  Pike  assigned 
to  IMorgan  and  Vaughan  the 
mortgage  debt  of  4400/.,  and 
the  covenants  in  the  recited 
indenture  for  payment  thereof. 
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with  power  for  them  to  sue  for 
and  recover  the  game  in  as  fall 
and  ample  a  manner  as  he 
(Pike)  might  have  done. 

The  deed  then  contained  the 
following  proviso: — "Provided 
always,  and  it  is  hereby  de- 
clared and  agreed,  that,  if  the 
said  F.  W.  Pike,  his  heirs,  &c,, 
or  any  of  them,  do  or  shall  in- 
vest,  or  cause  to  be  invested,  in 
the  name  or  names  of  the  said 
Morgan  and  Vaughan,  or  the 
survivor  of  them,  &c.,  in  the 
books  of  the  governor  and  com- 
pany of  the  Dank  of  England, 
the  sum  of  1800/.  Three  per 
Cent.  Consols,  by  the  instal- 
ments and  in  manner  follow- 
ing, that  is  to  say,  the  sum  of 
300/.  like  Annuities  on  the  15th 
day  of  April  in  every  year  up 
to  and  inclusive  of  the  year 
1858,  and  do  and  shall  in  the 
meantime  half-yearly,  on  the 
5  th  of  July  and  5  th  of  January 
in  every  year,  pay  or  cause  to 
be  paid  unto  the  said  Morgan 
and  Vaughan,  or  the  survivor 
of  them,  &o.,  interest  on  the 
sum  of  1791/.,  or  on  such  part 
of  the  same  sum  as  shall  for 
the  time  being  remain  to  be 
invested,  after  the  rate  of  4/. 
per  cent,  per  annum,  without 
any  deduction  thereout  what- 
soever, tlien,  or  at  any  time 
thereafter,  the  said  Morgan 
and  Vaughan,  or  the  survivor 
of  them,  <&c.,  shall  and  wUl, 
unless  the  said  W.  F.  Hall, 


his  heirs,  &c.,  shall  have  pre- 
viously assigned  his  or  their 
right  or  equity  of  redemption, 
upon  the  request  and  at  the 
costs  of  the  said  F,  W.  Pike, 
his  executors.  Sic,  re-assign 
and  re-convey  or  re-surrender 
to  the  said  F.  W.  Pike,  his 
heirs,  &c.,  the  said  sum  of 
4400/.,  and  interest,  or  so  much 
thereof  as  shall  then  remain 
unpaid,  and  also  the  said  free- 
hold, personal,  and  copyhold 
hereditaments  and  premises 
hereby  assigned,  granted,  con- 
veyed, and  covenanted  to  be 
surrendered,  respectively,  or 
otherwise  dispose  thereof  as 
he  or  they  shall  order  or  di- 
rect, free  from  all  intermediate 
incumbrances  by  the  said  Mor- 
gan and  Vaughan,  their  heirs, 
Slc,  respectively,  but  subject 
to  such  prior  incumbrance  and 
equity  of  redemption  as  here- 
inbefore mentioned.'* 

Then  followed  a  covenant  by 
"Pike  to  invest  the  1800/.  Three 
per  Cent.  Consols  by  the  in- 
stalments mentioned,  and  to 
pay  interest  in  the  meantime, 
at  the  rate  of  4/.  per  cent.,  half- 
yearly,  and  also  covenants  that 
the  mortgage  debt  remained 
due,  and  that  he  had  power  to 
assign,  &c. 

The  deed  then  contained  this 
further  proviso  : — "  Provided 
always,  and  it  is  hereby  further 
agreed,  that,  in  the  mean  time, 
and  until  default  shall  bo  made 
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1849^  alleged  to  have  been  made  between  five  commi^- 
sioners  of  an  inland  navigation,  under  the  autboritjr  of 
several  acts  of  parliament^  on  the  one  part,  and  the  de- 
fendant on  the  other  part^  whereby  the  commiasioneis, 
as  was  alleged  in  the  declaration,  in  consideration  of  the 
rent  therein  mentioned,  denused  the  tolls  of  the  md 
navigation  to  the  defendant^  for  one  year  from  the  lat 
of  January,  1850,  at  the  rent  of  3470/.,  payable  monthly, 
together  with  certain  other  payments,  and  the  defendant 
covenanted  with  the  commissioners  parties  .to  ^ihe  s^id 
indenture,  and  also  with  the  whole  body  of  the  pommis- 
sioners  of  the  navigation,  as  a  separate  covenant,  for  tb^ 
due  payment  of  the  rent :  the  declaration  then  averrfid 
an  entry  by  virtue  of  the  demise;,  and  the  occupying;  aufl 

in  the  inyestment  of  any  such 
instalment  of  the  said  Bom  of 
1800/.  Three  per  Cent.  Consols 
as  aforesaid,  or  the  interest 
aforesaid^  or  some  part  theoreof 
reapectively,  contrary  to  the 
proviso  and  agreement  herein- 
before contained  in  that  behalf, 
or  until  'the  said  mortgage 
debt  or  sum  of  44001.  hereby 
assigned  shall  be  paid  or  called 
in  as  next  hereinafler  mention- 
ed, it  shall  be  lawful  for  the 
siidd  F.  W.  Pike,  his  executors, 
&C.I  to  receive  the  interest  for 
the  said  principal  sum  of  4i400/.| 
but  not  the  same  principal  sum, 
or  any  part  thereof;  and  that, 
in  case  the  said  F.  W.  !Pike, 
his  executors,  &,c.,  shall  think 
fit  to  call  in  and  compel  pay- 
ment of  the  said  principal  sum 
of  4400/.,  or  any  part  thereof, 
—which  it  shall  be  lawAil  for 
him  or  them  to  do, — or  the 
same  shall  otherwise  be  paid 
off,  either  before  or  after  de- 
fault shall  ht  made  in  thein- 


vestmont  of  the  said  smn^df 
1800/.  Three  per  Cent  Cooio^ 
as  aforesaid,  or  any  part,  or 
any  such  interest  as  aforesaid, 
then,  and  in  either  of  the  iuiid 
cases,  the  said  principal  som 
of  4400/.,  together  with  ffdl 
arrears  of  interest  due  there- 
on, shall  be  payable  and  pai4 
unto  the  said  Morgan  and 
Vaughan,  or  the  survivor,  of 
them,  &c. ;  and  they  or  hfL 
after  investing  thereout  in  the 
names  or  name  aforesaid  tlie 
said  sum  of  1800/.  Three  per 
Cent.  Consols,  or  so  much 
thereof  as  shall  not  be  invest- 
ed, and  deducting  thereout  all 
arrears  of  interest  as  aforesaid^ 
together  with  all  the  costs  aad 
charges  of  recovering  and  re- 
ceiving the  same,  or  otherwise 
payable  by  virtue  of  these  pre- 
sonts,  shfdl  pay  ovor  thd  rtn^ 
due  or  surplus  thereof,  if  any^ 
unto  the  said  F.  W.  Pike,  hfs 
executors,  &c." 
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fbir  1!> peach,  the  non-payment  of  the  rent.     The  defend-  moeoan 
wLTk't  pleaded  that  the  commissioners,  the  lessors  named  *• 


"tltc  indenture,  never  executed  the  lease,  and  that  the 

and  occupation  was  at  the  will  of  the  commis- 

only,  tod  not  under  the  demise.     The  plaintiff 

^i^pK'^,  that  the  defendaYit  had  entered  and  had  received 

«iii^  enjoyed  the  tolls,  &c.,  by  the  permission  of  the  com- 

Toaisarioncrs,  under  the  terms  of  the  indenture :   and  it 

**•"«»  lield,  that,  as  the  lessors  had  not  executed  the  lease, 

*He  lessee  had  never  received  the  consideration  for  which 

^e?  had  stipulated,  viz.  a  permanent  estate  during  the  de- 

''oaiae'^'and  under  its  terms;  and  therefore  that  lie  was  not 

^^I&  to  be  sued  upon  his  covenant  in  that  instrument. 

'I>^cr»w,  C.  J,    Is  the  point  open  to  you  on  non  est 

fecttun  ?]     It  is  submitted  that  it  is. 

Jkbvih,  C.  J.    I  am  of  opinion  that  there  ought  to  be 

**o  rule  in  this  case.     As  to  two  of  the  points,  Mr.  Ogle 

^dniits  that  he  is  answered :  and  the  others  seem  to  me 

*o  be  equally  free  from  doubt.     As  to  the  amendment  of 

*^e  reoord,we  cannot  interfere  with  my  Brother  Talfourd's 

^^8cretion :  and  there  is  no  affidavit  to  raise  the  question. 

^vith  respect  to  the  objection  as  to  the  stamp,  I  think 

^liat  fails.     Before  the  late  act  of  13  &  14  Vict.  c.  97, 

•be  propier  deed->stamp,  where  the  sum  secured  was  un- 

"^ited,  was  25/.     Now,  however,  the  amount  of  the 

■^curity  is  limited  by  the  amount  which  the  stamp  used 

^11  BujBSce  to  cover.    The  deed,  therefore,  in  the  present 

*•*©  is  admissible  to  the  extent  of  1800/.,  for  which  the 

^^rtict  is  taken^  the  2/.  5*.  stamp  being  sufficient  to 

^^er  that  amount.     The  pink  stamp  consequently  is 

^niaterial.     Then,  as  to  the  other  point, —It  is  said 

that  the  deed  contained  cross-covenants,  and,  as  the 

plaintiffs  did  not  appear  to  have  executed  the  deed,  part 

of  the  consideration  for  the  defendant's  execution  failed. 
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1864.        and  he  could  not  be  sued  upon  his  covenant :  and  for 
MoROAk       *^  Swatman  r.  Ambler,  8  Exch.  72,  was  relied  on. 
«.  That  position^  however^  is  not  sustainable:  and  it  is 

unnecessary  to  consider  whether  or  not  the  objection 
would  be  available  on  non  est  factum.  Swatman  v^ 
Ambler  was  the  case  of  a  lease ;  and  the  point  avoee 
upon  a  plea  denying  the  execution  of  the  lease  by  the 
lessors.  In  Pitman  v.  Woodbury,  3  Exch.  4>  which  is 
referred  to  in  Swatman  v.  Ambler,  Parke^  B.^  points  out 
the  distinction  between  leases  and  other  instrumental 
He  says :  "  Upon  the  principal  question  we  should  have 
felt  little  difficulty^  had  it  not  been  for  the  expression  oi 
an  opinion  in  the  court  of  Queen's  Bench^  in  the  case  of 
Cooch  V.  Goodman,  2  Q.  B.  598,  2  Gale  &  D.  159,  that 
the  lessee  who  executes  the  indenture  of  lease  is  bound 
by  the  covenants  in  it,  which  run  with  the  land,  where 
he  has  entered  and  enjoyed  for  the  whole  term,  though 
the  lessor  never  signed  or  executed  the  lease.  The  cases 
establish  that  a  covenantee  in  an  ordinary  indenture, 
who  is  a  party  to  it,  may  sue  the  covenantor  who  exe** 
cuted  it,  although  he  himself  never  did ;  for,  he  is  ih 
party,  although  he  did  not  execute,  and  parties  to  aa 
indenture  may  sue,  though  strangers  cannot;  and  it 
makes  no  difference  that  the  covenants  of  the  defendant 
are  therein  stated  to  be  in  consideration  of  those  of  the 
covenantee.  Of  this  there  is  no  doubt,  nor  that  a  cove*- 
nant  binds  without  consideration.  But,  with  respect  to 
leases  by  indenture,  the  older  authorities  shew  that  the 
covenants  which  depend  on  the  interest  of  the  lease,  and 
are  made  because  the  covenantor  has  that  interest, — such 
as  those  to  repair  and  pay  rent  during  the  term^ — are 
not  obligatory,  if  the  lessor  does  not  execute;  not  because 
the  lessor  is  not  a  party,  but  because  that  interest  has 
not  been  created  to  which  such  covenants  are  annexed, 
and  during  which  only  they  operate,  as  such  covenants 
undoubtedly  do  not  if  the  term  ends  by  surrender,  and 
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Bospendcd  by  eviction  by  the  lessor,  so  they  do  not        1864. 

in  to  operate  unless  the  term  commences :  the  founda-  moroak 
01  of  the  covenant  failine:,  the  covenant  fails  also.  ^' 


there  be  a  term^  a  covenant  to  repair  during  ii 
"wdd^  Bat,  with  respect  to  collateral  covenants,  not 
on  the  interest  in  the  land,  it  is  otherwise, 
d  they  are  obligatory.  This  mle  of  law  is  to  be  found 
the  older  authorities,  which  are  collected  in  Com. 
(kvenant  (F.).  The  case  of  Soprani  v.  Skwro, 
iv.  18,  is  one.  In  that  case,  the  court  say  the  cove- 
to  repair  depend  upon  the  lease :  if  no  lease,  there 
xio  covenant ;  and,  if  the  lease  was  made,  and  then 
*^^^x-TOidered,  all  the  covenants  would  be  void.  From  the 
irt  of  the  case  referred  to  above,  of  Cooch  v.  Goodman, 
ooart  of  Queen^B  Bench  do  not  appear  to  dispute  this 
P^X^position,  but  they  consider  that  the  doctrine  does  not 
where  the  lessee  has  entered  and  enjoyed  during 
whole  term,  which  he  was  taken  to  have  done  in  that 
He  was  deemed,  therefore,  to  have  had  all  the 
^^^^^asideration  for  his  covenant  for  wliich  he  had  bar- 
There  is,  however,  a  difficulty  in  saying  that 
it  bound  by  having  enjoyed  for  a  period  of  years  equal 
those  which  the  term  woidd  have  comprised,  if  it  had 
granted,  if  he  was  not  bound  during  their  continu- 
ance ;  and  it  is  hard  to  say  at  what  precise  time  the 
^^ligation  commenced.  It  to  be  remai'kcd,  that,  al- 
^*iough  Lord  Denman,  in  giving  judgment,  expresses 
^^^t  as  the  opinion  of  the  court,  the  case  was  not  decided 
that  ground,  but  on  another.  The  oi)inion,  therefore, 
extra-judicial.  Assuming,  however,  that  it  was  cor- 
:,  the  present  case  is  clearly  distinguishable ;  for,  this 
states  that  die  defendant  never  entered  or  enjoyed 
^*^<3er  the  lease,  but  under  a  distinct  demise  from  year 
^  year.  He  therefore  never  had  that  consideration  wliicli 
^^  is  supposed  to  have  stipulated  for.  He  enjoyed  under 
^  diCferont  right  altogether,  from  which  a  different 
**l*ocie8  of  contract  might  be  probably  inferred,  to  be  en- 
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l^^-  forced  in  another  form  of  action,  but  which  was  not  an 
Morgan  enjoyment  of  that  interest  during  the  existence  of  which 
Pike.  ^^  defendant  had  covenanted  to  repair.  We  think, 
therefore,  that,  in  this  case,  the  defendant  never  was 
bounds  because  the  term  to  which  the  covenants  decli^red 
upon  were  annexed,  never  was  executed."  That  points 
ou;t  very  clearly  the  difference  between  the  case  of^a  lea^e 
and  that  of  any  other  deed  of  covenant,  and  shews,  that^ 
in  the  latter  caae^  the  covenantor  may  be. sued  upon  hii 
covenants,  although  the  deed  may  not  have  beenexequtcid 
by  the  covenantee.  I  thmk  xny  Brother  TaUbujrd.wits 
quite  right  in  receiving  this  deed,  and  that  there  should 
be  XK>  rule. 

.  Cresswell,  J.  I  am  of  the  same  opinion.  The  de- 
cision of  the  court  of  Exchequer  in  Swatman  y.  Ambler 
proceeded  entirely  upon  the  authority  of  the  earlier  case 
there  cited  of  Pitman  v.  Woodbury ,  which  is  wholly  dis- 
tinguishable from  this  case. 

Williams,  J.  The  only  point  upon  which  th6re  could 
be  any  question,  is,  as  to  the  right  of  the  covenantees  t6 
sue  upon  the  deed,  they  not  having  executed  it.  The 
general  rule,  from  which  the  case  of  a  lease  is  shewn  by 
my  Brother  Parke,  in  Pitman  v.  Woodbury,  to  be  an 
exception,  is  laid  down  in  Com.  Dig.  Fait  (C.  2.),  where 
it  is  said,  that,  "  if  one  party  executes  his  part  of  an 
indenture,  it  shall  be  his  deed,  though  the  other  does 
not  execute  his  part/*  This  case  must  be  governed  by 
the  general  rule;  and  the  plaintiff  is  consequently 
entitled  to  recover  on  an  issue  on  non  est  factum. 

Rule  refused,  (a) 

(a)  It  is  now,  by  the  Slat  reason  of  the  mlinii:  of  any 

section  of  "  The  Common  Law  judge  that  the  i^tamp  upon  any 

Procedure  Act»  1851,"  17  &  18  document  is  sufiScient,  or  tha^ 

Vict.  c.  125,  enacted  that  <'  no  the  doooment  does  not  vefuse 

new  trial  shall  be  granted  by  a  stamp." 
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Taylor  v.  Best,  Drouet,  Sperling,  and  Clarke. 

Jan,  81. 

1  HIS  waa  an  action  brouglit  by  the  plaintiff  against  a  "secretary 
the  four  defendants  as  dii^ctora  of  a  society  alleged  to  ^oc^t«f  to 
have  been  formed  in  Belgium  for  working  the  Boyai  ^^^^^^^ 
Nassau  Sulphate  of  Barytes  Mines,  in  the  grand  duchy  foreign  aove- 
of  Nassau,  to  recover  a  sum  of  250/.  paid  as  a  deposit  on  i^|^in"5ie  ab- 
shares  in  the  intended  company.  "^"f®  ^^}^ 

'^      "^  ambassador, 

Best,  Drouet,  and  Sperling  pleaded  severally  never  ascbarg^ 
indebted.     Clarke  suffered  judgment  by  default.     The  entitled  to  all 
cause  being  at  issue,  and  notice  of  trial  given  for  the  sit-  *5®  pnvileges 

o  '  .  °  of  an  ambas- 

tings  in  London  after  last  Michaelmas  Term,  the  de-  sador. 
fendant  Drouet,  on  the  8th  of  December,  obtained  a  person  does 
rule  for  a  special  jury.  ;   ^^ 

On  the  10th  of  December  last,  a  summons  was  taken  by  engaging 

in  mercantile 

out  on  behalf  of  the  defendant  Drouet,  calling  upon  the  transactions 
plaintiff's  attorney  or  agent,  and  the  attorneys  or  agents  t^i^^n?/ ^ 
for  the  defendants  Best  and  Sperling,  to  shew  cause  at  oftheambas- 

,  ,  ,         sador  do,  by 

chambers  why  all  fui*ther  proceedings  in  this  action  virtue  of  tbe 
should  not  be  stayed,  or  why  the  name  of  the  defendant  theV^Ann^ 
Drouet  should  not  be  struck  out  of  the  proceedings  in  c.  12,  s.  6. 

*  ^  An  action 

this  action.  bavingbecm 

This  summons,  which  was  attended  before  Talfourd,  a  foreign^mhiis. 
J.,  on  the  13th  of  December,  was  sought  to  be  supported  *ej;  and  tbree 

^  ^  -TO  .         other  persons, 

upon  the  affidavit   (amongst  others)  of  Drouet,  which  upon  a  con- 
stated, that,  about  the  year  1838,  the  deponent  was  into  by  them 
duly  appointed  by  and  under  the  hand  of  his  majesty  the  i^^^^y  >»  ^^^ 

which  the  mi- 
nister was  accredited,  his  attorney  g^ve  an  undertaking  to  appear,  and  appeared  and  pleaded 
on  his  behalf,  and  afterwards  obtuned  a  rule  for  a  special  jury : — Held,  that,  by  thus  volun- 
tarily attorning  to  the  jurisdiction,  the  mhiiHter  wu  eafeqiped  firom  applying  to  the  court 
to  strike  out  his  name,  or  to  stay  the  prooeedinga,  on  the  ground  of  his  privUcge. 

Quare,  whether  the  privilege  of  an  ambassador  or  foreign  minister  extends  to  prevent 
his  being  sued  in  the  courts  of  this  country,  or  only  to  prote^  him  fttmi  proceM  which  may 
alTecA  the  sanctity  of  bit  pOTsoii,  Of  his  oomibrt  and- ^gnlty. 
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1854.        king  of  the  Belgians  us  second  secretary  tf  legation  of 

j^YioB       ^^  said  majesty  at  the  court  of  St.  Jumes's^  and  that  he 

V.  was  presented  and  acted  and  was  receiyed  as  such  aft  the 

Best.  ^ 

said  court,  and  was  also  present  as  such  at  the  coronation 

of  Her  Majesty  Queen  Victoria :  that,  some  few  yetos 
afterwards,  yiz.  about  the  year  1841,  the  deponent  was 
in  like  manner  appointed  first  secretary  oflegaHon  of 
his  said  majesty  the  king  of  the  Belgians  at  the  said 
court  of  St.  James's,  and  has  since  appeared  at  court 
and  acted  and  been  received  as  such  at  the  said  ooort : 
that,  subsequently,  and  in  like  manner,  the  deponent 
was  appointed  counciUor  of  legation  of  his  said  mugesty 
the  king  of  the  Belgians  at  the  said  court :  that,  in  the 
year  1849,  the  deponent  was  in  like  manner  promoted 
to  the  rank  of  minister  resident  of  his  said  majesty,  and 
that,  during  the  last  fifteen  years,  the  deponent  had 
acted,  as  it  was  his  duty  by  virtue  of  the  said  appoint- 
ments, on  at  least  as  many  as  twenty  occasions,-  as 
chargf  d'affaires,  and  sometimes  for  as  long  a  period  as 
eight  months,  in  the  absence  of  his  excellency  Silvaa 
Van  de  Weyer,  the  minister  plenipotentiary  of  his  said 
majesty  at  the  said  court,  and  appeared  as  sach  at  the 
last  christening  of  a  B,oyal  prince :  and  that,  dnring  the 
presence  of  the  said  minister  plenipotentiary,  the  depo- 
nent had  acted,  and  acts,  as  first  secretary  of  legation 
of  his  said  majesty  at  the  said  court,  and  conducted  and 
conducts  the  business  of  the  embassy  with  the  secretary 
of  state  for  foreign  affairs  of  Her  said  Majesty,  subjeet 
to  the  control  of  the  said  minister  plenipotentiary,  as 
such  first  secretary  of  legation :  and  that  the  deponent 
had  also,  during  the  said  term  of  fifteen  years,  transacted 
business  in  respect  of  his  various  appointments  with  the 
successive  secretaries  of  state  of  Her  said  Majesty  fer 
foreign  affairs  :  and  that  he  was  then,  and  had  been  at 
all  times  during  the  said  term  of  fifteen  years,  a  pvbtie 
minister  of  liis  said  majesty  the  king  of  the  Belgians, 
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accredited  by  that  sovereign  to,  and  received  as  8uch  at,        1854. 
Her  said  Majesty^s  court  of  St.  James's  :  that  the  depo-       Tatloe 
nent's  attention  was  not  particularly  called  to  this  action         ^^^ 
until  about  ten  days  since,  by  the  receipt  of  a  letter  in- 
forming him  that  it  was  proceeding ;  the  deponent  having 
previously  been  led  to  believe,  that,  although  proceedings 
had  been  threatened,  they  Lad  been  or  would  be  aban- 
doned, as  being  without  foundation. 

The  learned  judge,  upon  hearing  the  parties,  ordered 
that  all  further  proceedings  in  the  cause  be  stayed  until 
the  fifth  day  of  the  present  term, — the  costs  of  the  ap- 
plication as  between  the  plaintiff  and  Drouet  to  be 
plaintiff's  costs  in  the  cause,  and  that  Drouet  should  pay 
to  the  other  defendants  their  costs  of  appearing  on  that 
application.  Upon  affidavits  stating  in  substance  the 
foregoing  facts, 

TVities,  on  a  former  day  in  this  term,  on  behalf  of  the 
defendant  Drouet,  moved  for  a  rule  calling  upon  the 
plaintiff  and  the  defendants  Best  and  Sperling  to  shew 
cause  why  the  proceedings  should  not  be  set  aside,  or 
why  all  further  proceedings  should  not  be  stayed,  or 
the  name  of  Drouet  struck  out ;  or,  in  the  event  of  the 
rule  not  being  made  absolute,  why  the  defendant  Drouet 
should  not  be  at  liberty  to  withdraw  his  plea,  and  plead 
his  privilege  as  a  public  minister.  In  the  time  of  Lord 
Coke,  a  notion  prevailed  that  ambassadors  might  be  sued 
in  respect  of  contracts  made  by  them  while  resident  in 
the  country  to  the  court  of  which  they  were  accredited. 
Since  that  time,  however,  a  contrary  opinion  has  been 
entertained  by  publicists :  and  it  is  now  the  settled  law  of 
this  coimtry,  and  also  of  France,  Holland,  and  America, 
that  the  jurisdiction  of  the  courts  is  totally  excluded  as  to 
ambassadors  and  public  ministers,  not  only  in  civil  pro- 
ceedings, but  also  as  to  criminal  matters,  except  perhaps 


e. 
BK8T. 


490 -.  IN   THE  COMMON    PLEAS.  . 

mm  m 

1854w       those  of  a  very  heiaous  character.     Some  of  the  caae^-. 

Tatlob  which  Lord  Coke  refers  to  in  his  chapter  on  ambaasa^ 
dors, — 4  Inst.  153, — have  since  been  reprobated.  After, 
giving  instances  of  criminal  proceedings  against  ambas- 
sadors,  his  lordship  says :  '^  Bat,  if  a  foreign  ambassador^ 
being  prorex,  committeth  here  any  crime  which  is  con-» 
trk  jus  gentium,  as,  treason,  felony,  adultery,  or  any 
other  crime  which  is  against  the  law  of  nations,  he  loseth 
the  privilege  and  dignity  of  an  ambassador,  as  unworthy 
of  so  high  a  place,  and  may  be  punished  here,  as  any 
other  private  alien,  and  not  to  be  remanded  to  his  sove- 
reign but  of  curtesy.  And  so  of  contracts  that  be  good 
jure  gentium,  he  must  answer  here.  fiut»  if  any  thing 
be  malum  prohibitum  by  any  act  of  parliament,  private 
law,  or  custom  of  this  realm,  which  is  not  malum  in  se 
jure  gentium,  nor  contra  jus  gentium,  an  ambassador  re- 
siding here  shall  not  be  bound  by  any  of  them :  but 
otherwise  it  is  of  the  subjects  of  either  kingdom^  &3C.^' 
In  Stephen's  edition  of  Blackstone's  Commentaries,  the^ 
subject  is  thus  treated, — 3rd  edit.,  Vol.  2,  p.  477,*- 
'^  The  rights,  the  powers,  the  duties,  and  the  privileges  of 
ambassadors  are  determined  by  the  law  of  nature  and 
nations,  and  not  by  any  municipal  constitutions :  for,  as 
they  represent  the  persons  of  their  respective  masta», 
who  owe  no  subjection  to  any  laws  but  those  of  their 
own  country,  their  actions  are  not  subject  to  the  control 
of  the  private  law  of  that  state  wherein  they  are  ap- 
pointed to  reside.  He  that  is  subject  to  the  coercion  of 
laws  is  necessarily  dependant  on  that  power  by  whom 
those  laws  were  made :  but  an  ambassador  ought  to  be 
independent  of  every  power  except  that  by  which  he  is 
sent,  and  of  consequence  ought  not  to  be  subject  to  the 
mere  municipal  laws  of  that  nation  wherein  he  is  to  ex- 
ercise his  functions.  If  he  grossly  offends,  or  makes  an 
ill  use  of  his  character,  he  may  be  sent  home,  and  ac- 
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cosed  before  his  master  {a),  who  is  bound  ather  to  do  1894. 
justice  upon  him,  or  avow  himself  the  accomplice  of  his  titlob 
crimes.  (A)    But  there  is  great  dispute  among  the  writei^  ^'. 

on  the  law  of  nations,  whether  this  exemption  of  am- 
bassadors extends  to  all  crimes,  as  well  natural  as  posi- 
tive, or  whether  it  only  extends  to  such  as  arc  mala 
pmhibita,  as,  coining,  and  not  to  those  that  fM  mala  in 
se,  as,  murder,  (c)  Our  law  seems  to  have  formerly 
allowed  the  exemption  in  the  restricted  sense  only  ^  for, 
it  has  been  held,  both  by  our  common  lawyers  and  civi- 
lians (e/),  that  an  ambassador  is  privileged  by  the  law  of 
nature  and  nations ;  and  yet,  if  he  commits  any  offence 
against  the  law  of  reason  and  nature,  he  shall  lose  his 
privilege  {e);  and  that,  therefore,  if  an  ambassador  con- 
spires the  death  of  the  king  in  whose  laud  he  is,  he  may 
be  condemned  and  executed  for  treason ;  but,  if  he  com- 
mits any  other  species  of  treason,  it  is  otherwise,  and  he 
must  be  sent  to  his  own  kingdom.  (/)  In  respect  to 
civil  suits,  all  the  foreign  jurists  agree  that  neither  an 
ambassadiMT,  or  any  of  his  train  or  comites,  can  be  prose- 
cuted for  any  debt  or  contract  in  the  courts  of  that  king- 
dom wherein  he  is  sent  to  reside.  Yet  Sir  Edward  Coke 
maintains,  that,  if  an  ambassador  make  a  contract  which 
is  good  jure  gentium,  he  shall  answer  for  it  here :  4  Inst^ 
158.  But,  the  truth  is,  so  few  cases  (if  any)  had  arisen; 
wherein  the  privilege  was  either  clumed  or  disputed, 
even  with  regard  to  civil  suits,  that  our  law  books  are  (in 
general)  quite  silent  upon  it  previous  to  the  reign  of 
Queen  Anne,  when  an  ambassador  from  Peter  the  Great, 
Czar  of  Muscovy,  was  actually  arrested  and  taken  out  of 

(a)  As  was  done  w-ith  Count  Foro  Lcgatorum,  c.  17,  18,  19. 

Jullehberg,  the  Swedish  minis-  (r/)  Palachie*»  Case,  cited  1 

ter  to  Gloat  BrLtnin,  in  1716.  Boll.  Bcp.  175 ;  The  King  v. 

{b)  Sp.  L.  26.  21.  Marsh   (tho    sonvo    coae),   3 

(c)  Van  Leouwen  in  Ff.  50,  B  ulstr.  27. 

7,1 7;  Barbeyrac's  Puff.  1. 8,  c.  9,  (e)  4  Inst.  153. 

§§  9, 17;  Van  Bynkcrshoek,  Dc  (/)  1  EoU.  Eep.  175. 
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his  coach  in  London^  for  a  debt  of  50/.,  ^hich  he  had 
there  coutracted.     Instead  of  applying  to  be  diachargied 
upon  his  privilege^  he  gave  bail  to  the  action^  and  the 
next  day  complained  to  the  Qoeen.     The  persons  who 
were  concerned  in  the  arrest  were  examined  before  the 
privy  council  (of  which  the  Lord  Chief  Justice  Holt  WM 
at  the  same  time  sworn  a  member)^  and  seventeen  warn 
committed  to  prison^  most  of  whom  were  prosecuted  bgr 
information  in  the  court  of  Queen's  Bench,  at  the  ttnit 
of  the  Attomey-Greneral^  and,  at  their  trial  before  the 
Lord  Chief  Justice,  were  convicted  of  the  facts  by .  thQ 
jury;  reserving  the  question  oi  law,  how  &r  thoss  £Mrt» 
wdre  criminal,  to  be  afterwards  argued  beforethe  judge«ij 
which  question  was  never  determined.    In  the  omoM^ 
time  the  Czar  resented  this  afih>nt  very  highly;  <ttnd!de^ 
manded  that  the  sheriff  of  Middlesex  and  idl  othdrto6n«' 
cemed  in  the  arrest  should  be  punished  withr  In^jtatli 
death.    But  the  Queen  (to  the  amasemeni  of  tliafe.x|e« 
spotio  court)  directed  her  secretavy  to  infoocm  himf  thilt 
she  oonld  inflict  no  punishm^it  upon  any  the  imeuiaifc 
of  her  subjects,  unless  warranted  by  the  law  of  thdlaaAj 
and  therefore  was  persuaded  that  he  would- not  imiot 
upon  impoBcdbilities.'    To  satisfy,  hbwef  6r,  the  ekmoia^ 
of  liie  foreign  ministers  (who  made  it  a  cotamon  -oauae^) 
as  well  as  to  appease  the  wrath  of  feter,  a-biUivab 
brought  into  parliament,  and  afterwards  jiaased^intot  a 
law, — 7  Anne,  c.  12, — to  prevent  and  punish  sooh  oul»t 
rageous  insolence  for  the  future.    And,  with  &.eopy  of 
this  act  elegantly  engrossed  and  illuminated,  acoompft* 
nied  by  a  letter  from  the  Queen,  an  ambaasador  extoM 
ordinary  was  commissioned  to  appear  at  Moscow^  fNvbo 
declared,  '  that,  though  Her  Majesty  ccHdd  not  inflict 
such  a  punishment  as  was  required,  because  of  the  de» 
feet  in  that  particular  of  the  fiirmer  established  constita- 
tion  of  the  kingdom^  yet^  with  the  unanimous  consent  of 
the  parliament,  she  had  caused  a  new  act  to  be  paartedi 
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to  serve  as  a  law  for  the  fiiture.'     This  humiliating  step        1854. 
was  aooeptod  as  a  fall  satisfaction  by  the  Czar;  and  the       Tavlok 
offenders,  at  his  request^  were  discharged  from  all  fur- 
ther prosecntion.'^     Nothing  can  be  more  distinct  than 
tlie  law  as  thus  laid  down :  and  all  the  distinguished 
jurists, — CrTOtins^  Yattcl^  Van  Bynkershoek^  and  Chan- 
cellor Kent, — agree.      [Maule,  J.     Suppose  a  foreign 
ambassador  takes  a  lease  of  a  house  here,  is  the  lessor 
vithoat  remedy  against  him  if  he  fails  to  perform  the 
covenants?]     That  is  considered  by  Grotius:  and  he 
professes  to  solve  the  difficulty  by  treating  all  debts  con- 
by  ambassadors  as  debts  of  honor.     Regard  must 
had  to  the  general  law,  and  not  to  isolated  cases. 
^,  J,,  referred  to  the  cases  of  Don  Pantaleon  Sa, 
Howell's  StTr.  460,  2  Steph.  BL,  2nd  edit.  465  (/>.), 
d  fALetieyj  Bishop  of  Boss,  Chalmers's  Biog.  Diet.,  Vol. 
^  p.  188.]    Both  those  were  cases  falling  within  the  ex* 
rptiaa  which  the  law  of  England  made  to  the  general  law. 
unnmnity  of  the  ambassador  arises  from  the  cicum- 
ihat  he  represents  the  person  of  his  sovereign. 
C.  J.    Cannot  a  foreign  sovereign  be  sued  in  the 
of  this  country?]     Ordinarily,  not:  Tlie  Duke  of 
'wimiwick  V.  The  King  of  Hanover,  6  Beavan,  1.     In 
case  of  Mtmden  v.  77ie  Duke  of  Brunswick,  16  Law 
•J  N.  9.,  QL  B.  300,  which  was  an  action  upon  a 
given  by  the  defendant,  the  latter  pleaded  to  the 
J^^sriadiction,  that  he  was  a  sovereign  prince,  and  that  the 
^^Ond  was  made  by  him  in  his  dominions ;  and  it  was 
^^Idy  that  the  plea  was  bad,  on  the  ground  that  the  de- 
it  did  not  appear  de  facto  to  be  reigning  sovereign 
Aetime  of  the  plea  pleaded.     [Mauk,  J.    The  cases 
rely  on  are  cases  o{ personal  pri\dlcge  of  tlic  amlms- 
It  may  be  that  his  person  or  his  goods  may  be 
;  but,  why  should  the  plaintiff  be  deprived  of  the 
of  ascertaining  the  debt  ?     Besides,  has  not  the 
^^fisodant  Dronct  here  submitted  to  the  jurisdiction?] 
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1854.        Ue  does  not  thereby  waive  his  privilege, — The  Duke  of 
Xatlor       BrtMswick  v.  The  King  of  Hanover,  6  Beavan,  1.  [Maule^ 
*'*  J.     Suppose  the  defendant  was  appointed  ambassador 

after  the  commencement  of  the  action ;  or  suppose  he 
ceases  to  have  the  privilege  before  the  action  comes  to 
an  end  ?]  The  court  will  deal  with  those  cases  when 
they  arise.  Bynkershoek^  dc  Foro  Legatorum,  Ch.  lO,- 
p.l60j  says :  ''  Si  conveniri  nequeat  legatus  apud  judioem, 
ubi  degit  interest  scire,  ubi  conveniendns  sit.  Ipsum 
autem  Principem  qui  misit,  ab  hac  inspecticme  arceo^ 
nifli,  si  missus  non  esset  legatus,  ipse  Frinceps  de  ^us 
oausa  fiiisset  judicaturus ;  quce  judicia  raro  ipsi  Principoa 
Qxeroeut.  Cseteroquin  generaliter  existimoi  l^atuva  ita, 
coaveniendum,  atque  si  ibi,  ubi  legatus  es^  nequ0^^t> 
neqoe  eontraxisset,  neque  boua^  tanquam:  .legslxiB;^' 
haberet.  Quia  legatione  domicilium  non  tnutit^t^.tiect 
fovum  mutasse  intelligendus  est,  atque  adeo  convfeuiatijur 
in  k>oo,  unde  in  legationem  profootus  est,  si  Judex  ^jw 
loci,  ante  profectionera,  legati  fnerit  .judeai.  oompetena, 
vel  quicunque  alius  ejus  fiierit  judes  in  Imperio  PItll^« 
cipia  qui  legatum  misit.  Quod  si  nullibi  ante  profieo* 
tionem  habuerit  vel  domicilium,  vel  judicem,  non  eat  mA 
ad  aupremum  judicem  Principis  a  quo  missiis  est,  reeur- 
sns.  Neque  legatus,  ibi  conventus,  excipiet>  se  Rei- 
publicae  causa  abcsse,  atque  adeo  se  invitum  in  jus  vo^ 
cari  non  posse,  cum,  fictione  judicis  habeatur  pro 
praesente,  ne  ulli  cseteroquin  ullius  judicis  foro  subjici 
poBsit.  Quod  quam  inutile  esset,  maxime  in  iis  qui  per- 
petua  legatione  funguntur,  res  ipsa  loquitur.  Non,  in- 
quam,  excipiet  legatus,  nisi  speciale  privilegium  habeat, 
quale  Anno  1643.  Ordincs  generates  uni  legatorum 
snorum,  quos  tunc  mittebant  in  Angliam,  dederunt,  no 
scilicet  lites  inchoatas  contra  eimi  persequi  liceret,  sed 
manerent  in  statu  in  quo  erant,  neve  etiam  novas  inati- 
tuerentur,  quamdiu  ipse  abessct,  et  sex  post  rcditum  ejua 
septimanas.'^     So^  Grotius,  Lib.  II,  ch.  18,   §  0,  says: 
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**  Sona  qnoqiie  legati  mobilia^  ct  quae  proindc  habentnr  1854. 
I>^zw)n8e  acccssio^  pignoris  causa^  aiit  ad  solutioncm  taylor 
doUti  capi  nou  posse^  nee  per  judicioriim  ordiiiem,  nee,  ^' 

qixcd  quidam  volunt^  manu  regia^  vcriiis  est ;  nam  omnia 
ooactio  abesse  a  legato  debet^  tarn  quae  res  ei  neccssarias 
quiam  qn»  personam  tangit,  quo  plena  ci  sit  securitas. 
Si  quid  ei^  debiti  contraxit,  et,  ut  fit,  res  soli  eo  loco' 
i^ullas  possideat,  ipse  compellandus  erit  amice,  et,  si 
deffcreciet,  is  qui  misit,  ita  ut  ad  postremum  usurpentnr 
Q&9  quae  adverstis  debitores   extra  territorium  positos 
oaciipari  Bolent/' — meaning,   out  of  the  territory  he 
comes  from.     [Maule,  J.    That  rather  shews  that  the 
<>^l9eotioii  is  not  to  the  maintenance  of  the  action,  but  to 
^^  penal  proceedings  against  him.]    In  Triquet  v.  Bath, 
4  Ster.  1478^  1  W.  Blac.  471, — which  was  an  application 
bdbalf  of  the  secretaiy  of  a  foreign  minister,  to  set 
a  Mil  of  Middlesex,  and  cancel  a  bail-bond, — Lord 
^S^Vnfield  said  that '' this  privilege  of  foreign  ministers 
^cir  domestic  servants  depends  upon  the  law  of 
'**   and  that  the  statute  7  Anne,  c.  12,  is  only 
^^^rfsratcary  of  it.    And  see  BarbuU's  case,  Cas.  Temp. 
'P^Uot  (sometimes  cited  as  Forrester's  lieports)  281. 
^^^^^Vk.  Dig,  Ambassador  (B).     In  Vattel's  Law  of  Na- 
*i<^««,  Book  4,  <A.  8,  §  110,  it  is  said  :  '*  Some  authors 
▼xXl  have  an  ambassador  to  l)e  subject,  in  civil  cases,  to 
**^*  jurisdiction  of  the  country  where  he  resides, — at  least, 
^^   finch  cases  as  have  arisen  during  the  time  of  his  em- 
*^^*«y;  and,  in  support  of  their  opinion,  they  allege  that 
tuia  subjection  is  by  no  means  derogatory  to  the  ambas- 
*^orial  character;    for,  say  they,  Miowcver  sacred  a 
P^iwa  may  be,  liis  inviolability  is  not  aftccted  by  suing 
Wm  in  a  civil  action.'     But  it  is  not  on  account  of  the 
^^crcdness  of  their  person  that  ambassadors  cannot  be 
soed :   it  is  because  they  are  iude|)endcnt  of  the  juris- 
diction of  the  country  to  which  they  arc  sent :  and  the 
sabitantial    reasons    on    which    that   independency  is 
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1854.        grounded^  may  be  seen  in  a  precedent  part  of  ftis 
Z  work,  (a)     Let  us  here  add,  that  it  is  in  crery  respect 

V.  highly  proper,  and  even  necessary,  that  an  ambassa&ir 

should  be  exempt  firom  judicial  prosecation,  even  in  ctril 
causes,  in  order  that  he  may  be  free  from  molestatioin  in 
the  exercise  of  his  functions/'    Again^  Chi  9^  §  117^  it 
is  said :  "  The  independency  of  the  ambassador  wofold  be 
yery  imperfect,  and  his  security  yery  precaiions,  if  the 
house  in  which  he  lives  were  not  to  enjoy  a  perfect  im- 
munity, and  to  be  inaccessible  to  the  ordinary  officers  of 
justice.    The  ambassador  might  be  molested  tmder  m 
thousand  pretexts ;  his  secrets  might  be  disoorered  by 
searching  his  papers,  and  his  person  exposed  to  insnlte. 
Thus,  all  the  reasons  which  establish  his  independfioee 
and  inviolability,  concur  likewise  in  securing  the  freedom 
of  his  house.     In  all  civilized  nations,  this  right  is  ac- 
knowledged as  annexed  to  the  ambassadorial  character  r 
and  an  ambassador's  house,  at  least  in  all  the  ordsBBTj 
affairs  of  life,  is,  equally  with  his  person,  considered  as 
being  out  of  the  country."    The  like  rule  applies  to  the 
secretary  of  the  embassy.    Vattel  says, — §  122, — ^"The 
ambassador's  secretary  is  one  of  his  domestics :  but  the 
secretary  of  the  embassy  holds  his  commission  from  the 
sovereign  himself;  which  makes  him  a  kind  of  pablie 
minister,  enjoying  in  his  own  right  the  protection  of  the 
law  of  nations,   and  the  immunities  annexed  to  the 
office,  independently  of  the  ambassador,  to  whose  orders 
he  is  indeed  but  imperfectly  subjected, — sometimes  not 
at  all,  and  always  in  such  degree  only  as  their  common 
master  has  been  pleased  to  ordain."     In  Kent's  Com*  . 
mentaries.  Vol.  I,  p.   14  (4th  edit.),  it  is  said : 
custom  of  admitting  resident  ministers  at  each  sovereign'^ 
court,  was  another  important  improvement  in  the 
rity  and  facility  of  national  intercourse :  and  this  led  ^ 

(a)  Book  4,  cli.  7.  §  93. 
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the  settlement  of  a  great  question^  which  was  very  ire-  1854. 
quently  discussed  in  the  fifteenth  and  sixteenth  centuries^  Taylob 
concerning  the  inviolability  of  ambassadors.  It  became  ^ 
at  last  to  be  a  definitive  princii^e  of  public  law^  that  am- 
bassadors were  exempted  from  all  local  jurisdiction^  civil 
and  criminal;  though  Lord  Coke  considered  the  law  to 
his  day  to  be,  that^  if  an  ambassador  committed  any 
crime  which  was  not  merely  malum  prohibitum^  he  lost 
his  privilege  and  dignity  as  an  ambassador^  and  might 
be  punished  as  any  other  private  alien^  and  that  he  was 
even  bound  to  answer  civilly  for  his  contracts  that  were 
good  jure  gentium/'  And  at  p.  39^  the  learned  author 
saysj — ''The  distinction  between  ambassadors,  ministers 
plenipotentiary^  envoys  extraordinary^  and  resident  min- 
isterSj  relates  to  diplomatic  precedence  and  etiquette,  and 
not  to  their  essential  powers  and  privileges.'^  The  re- 
sult of  the  disquisitions  of  Grotius  and  Bynkerchoek  are 
thus  summed  up  by  Wildman^  in  his  Institutes  of  In- 
tematicmal  Law,  pp.  92,  94^— "The  custom  of  nations, 
established  by  their  will,  which  subjects  to  the  jurisdic- 
tion of  a  state  every  one  who  is  found  within  its  terri- 
tory, provides  an  exception  in  the  case  of  ambassadors, 
who  by  one  fiction  are  taken  for  the  persons  of  those 
whom  they  represent,  and  by  another  fiction  are  taken 
not  to  be  within  the  territory  of  the  state  in  which  they 
are  sent  to  reside,  and  consequently  not  to  be  subject  to 
its  laws.''  "  Grotius  lays  down  the  rule,  that  the  per- 
sonal property  of  an  ambassador  cannot  be  seized  as  se- 
curity, nor  taken  in  execution  by  judicial  process,  nor, 
as  some  have  supposed,  by  the  prerogative  of  the  crown, 
for  any  debts  by  him  contracted ;  for,  an  ambassador 
should  be  exempt  from  all  constraint,  that  he  may  have 
entire  security.  If,  therefore,  he  be  in  debt,  and  have 
no  real  property,  his  creditor  ought  to  apply  to  him 
amicably^  and,  if  he  refuse  payment,  resort  must  be  had 
to  his  sovereign,  or  to  such  means  as  are  used  against 


9, 


406  IN   THE   COMMON   PUBAJS^ 

.MtM.  debtors  out  of  the  realm.  By  these  words^  wya  Bynker^ 
Tatuxb  ehoek^  Grotius  clearly  expresses  the  exemption. of. .an 
ambassador  from  civil  jmrisdictioa :  aud  he  adds,' in 
tmih,  I  may  ventw^  to  say,  that,  in  civil  matteis,  bb  to 
giving  evidence,  and  actions  of  debt,  and  other  liabilitiiOB 
€f  the  like  nature,  there  is  no  country  in  Europe^at 
least  none  that  I  know  of,  wherein  an  ambassador  is 
heid  liable  to  the.  ordinary  jurisdiction  of  its  tribonalfl/' 
^Theae  aeveral  authorities,  it  is  submitted*  establish-  ho- 
ijtmi.  questioa  that  a  foreign  ambassador  wfailabfesideilt 
-in  this  country  is  not  liable  to  be  sued .: in  our.  oourta, 
and  that  the  defendant  Drouet  in  this  case  oQCiqusa  ja 
-position  which  entitles  him  to  the  like  imminjiiiy,  j  . : 
/•aA  rule  nisi  having  been  granted, •  ^   i     :     a. 

^Montagu  Okmifert  and  Pairi0f|,jfar  tht^plaintifl^^ 
a  Ibrmer  day  in  this  tenui  shewed  cause,  u|xm  an  affida- 
r'Tik  stating,  tibat,  on 'the  writ  being  isiMied,  the  plaintifFs 
attorney  wrote  to  the  defendant  Dieouet^  to  inquire  the 
name  of  his  solicitor  to  whom  he  should  send  the  ptooess 
for  an  undertaking  to  appear;  that,  in  answer  to  nioh 
inquiry,  he  received  a  letter  from  the  attom^s  of  M. 
Drouet,  requesting  that  the  writ  might  be  sent  to  them 
for  that  purpose ;  that  an  appearance  was  duly  entered, 
and  that,  after  time  obtained  to  plead,  and  after  issue 
joined,  a  rule  for  a  special  jury  was  obtained  on  behalf 
of  Drouet. 

The  authorities  cited  on  moving  for  the  rule  lay  down 
principles  wliich  may  be  acknowledged  without  in  any 
way  affecting  the  case  to  be  presented  on  the  part  of  the 
plaintiff:  they  are  all  grounded  upon  the  necessary  pro- 
tection of  the  ambassador  from  proceedings  which  may 
affect  his  person  or  the  comfort  and  dignity  of  his  diplo- 
matic character.  It  is,  however,  clear  that  an  ambassa- 
dor is  not  in  all  cases  exempt  from  the  jurisdiction,  civil 
or  criminal,  of  the  country  to  which  lie  is  scut.    The 
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instances  referred  to  in  VatteVs  Law  of  Nations,  Book  4,       1854. 
Ch.  6,  4  Inst.  Ch.  26,  and  Sac.  Abr.  Ambas9ador9j  suf-       Tatlob 
fice  to  shew  that  ambassadors  may  so  conduct  them- 
selves in  the  country  to  which  they  are  accredited,  as  to 
render  themselves  liable  to  its  criminal  jurisdiction. 
The  question  then  is,  whether  an  ambassador  is  amen- 
able to  the  ordinary  tribunals  in  dvil  cases.     There  is 
one  case  which  is  clearly  dealt  with  by  Vattel^-^-tbe 
oase  of  an  ambassador  being  embarked  in  oommerQial 
transactions.    At  the  very  highest,  the  protection  and 
privilege  of  the  ambassador  rests  upon  his  being  the  re- 
presentative of  his  sovereign.     Suppose  a  foreign  sove- 
reign engages  in  trade  in  this  country,  what  would  be 
the  result  ?    The  case  of  The  Emperor  of  Brazil  y.  Ro- 
binson, 5  Dowl.  P.  C.  622,  is  very  analogous.    The  court 
there  compelled  the  plaintiff,  a  foreign  sovereign  in  amity 
with  this  country,  to  give  security  for  costs, — ^Lord  Den- 
man  saying :  ''  The  emperor  appears  to  have  engaged  in 
a  commercial  traneaeiumj  and  to  be  resident  out  of  the 
jurisdiction.     I  see  no  reason,  therefore,  for  exempting 
him  from  the  necessity  of  finding  security  for  costs,  to 
which  any  other  person  bringing  such  an  action  would 
be  subjected.^^     Of  necessity,  an  ambassador  must  be 
relieved  from  pressure  upon  his  person  or  upon  his  pro- 
perty essential  to  his  comfort  and  dignity.     His  pri- 
vilege extends  no  further  than  that.     Yattel,  in  Book  4, 
ch.  8,  after  shewing  in  §  113,  that  the  immunity  of  the 
minister  extends  to  his  property,  says,  in  §  114:  ''But 
this  exemption  cannot  extend  to  such  property  as  evi- 
dently belongs  to  the  ambassador  under  any  other  rela- 
tion than  that  of  minister.     What  has  no  afSnity  with 
his  functions  and  character,  cannot  partake  of  the  privi- 
leges which  are  solely  derived  from  his  functions  and 
character.     Should  a  minister,  therefore  (as  it  has  often 
been  the  case),  embark  in  any  branch  of  commerce,  all 
the  effects,  goods,  money,  and  debts,  active  and  passive. 
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wliioh  are  connected  with  his  mercantile  oonceni v-f^id 
likewise  all  oontesta  and  law-4uit9  tp  which  t\\ief  iMj 
giTC  lise,— fall  under  the  jurisdiction  of  the.  ooontiy. 
And  although,  in  oansequence  of  the  miniater'a  indepen- 
dency,  no  legal  process  caiij  in  those  law-suitSj  be  di- 
rectly issued  against  his  persouj  he  is^pieverthdemilpj 
the  seizure  of  the  efifects  bekmging  to  hii  opmmeroe^  i|i- 
directly  compelled  to  plead  in  his  own  dcfioace^  'Bu^ 
abuses  which  woiUd  arise  fix)m  a  oontraijr  pcactioeijaBe 
evident.  What  oould  be  expected  firoin  a.^  men^f^t 
Tiested  with  a  privily  to  oosnmit  any  kuid  fd  iiyu^^ipe 
in  a  foreign  country?  There  exists,  not. «.ahadpfr^ 
reason  fior  extending  the  ministerialjinmuni^.to^thwigs 
of  that  nature.  If  the  sovereign  who  send^  a  inviisb^ 
is  apprehenaiye  of  any  inoouvenience  from  the  indira^t 
dependency  in  which  his  servant  thus  becomea  inyolTed* 
he  has  only  to  lay  on  him  his  iiqunctions  againrt  eii^pg- 
ingin  oommercej— an  occsipationj  indeed^  wfaicI^.iU  i^ 
cords  with  the  dignity  of  the  ministerial  character,  Xb 
what  we  have  said,  let  us  add  two  illustrations||-*-l.  In 
doubtful  cases,  the  respect  due  to  the  ministerial  chano* 
ter  requires  that  things  should  always  be  explained  to 
the  advantage  of  that  charactw.  I  mean,  that,  when 
there  is  room  for  doubt  whether  a  thing  be  really  in- 
tended for  the  use  of  the  minister  and  his  household,  «r 
whether  it  belongs  to  hia  oommereeiy  the  dedsioa  most 
be  given  in  fovour  of  the  minister;  otherwise,  there 
would  be  a  risk  of  violating  his  privil^es.  2.  When  I 
say  that  we  may  seize  such  of  the  minister's  effects  aa 
may  have  no  relation  to  his  public  character,  particularly 
those  that  belong  to  his  commercial  concema,  thia  is  to 
be  understood  only  on  the  supposition  that  the  aeixnre 
be  not  made  for  any  cause  arising  from  hia  trannaic 
tions  in  quality  of  minister;  as,  for  instance,  articles 
supplied  for  the  use  of  his  family,  house-rent,  &c. ;  be- 
cause any  claims  which  may  lie  against  him  in  that  re- 
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Ution  cannot  be  decided  in  the  oountiy,  and  oonae-  1B54. 
'qnently  cannot  be  subject  to  its  jorisdiction  by  tbe  indi-  ^^^^ 
sect  mode  of  seisnre/^     [Jervis,  C.  J.    Yattel  is  there  v* 

^leaking  of  the  proceeding  in  rem  of  the  Civil  la,w,  where 
tile  tenbassador  might  be  compelled  to  come  in  and  re- 
'ifieem  his  goods.]  The  whole  passage  shews  that  the 
iiniifmiitjr  of  the  ambassador  is  sabject  to  qualifications 

'  mad  restrictions.  So,  Lord  Coke^  4  Inst.  158^  says^  that, 
''^if  a  ftveign  mimster  being  prorex  committeth  here 
nnf  crime  which  is  contra  jns  gentinm,  as  treason^ 

'  Mony^  adidtery^  or  any  other  crime  which  is  against  the 
law  of  nations,  he  loseth  the  privilege  and  dignity  of  an 
ambassador,  as  unworthy  of  so  high  a  place,  and  may  be 
pmnshed  here,  as  any  other  private  alien,  and  not  to  be 
remanded  to  his  sovereign  but  of  curtesy.    And  to  of 

'  totdfaeis  thai  be  good  Jure  geninan,  he  must  amwer  hereJ^ 
Here  is  a  contract  which  is  dearly  good  jure  gentium. 
MoBoy,  de  Jure  Maritimo,  ch.  10, — ^which  treats  of  the 
immunities  and  privil^es  of  ambassadors  and  other  pub- 
lic miuisters  of  state, — says:  "Most  certain,  by  the 
(SvQ  law,  the  moveable  goods  of  an  ambassador,  which 

''are  accounted  an  accession  to  his  person,  cannot  be 
seised  on,  neither  as  a  pledge,  nor  for  a  payment  of  a  debt, 
nor  by  order  or  execution  of  judgment;  no,  nor  by  the 
King's  or  State's  leave,  where  he  resides  (as  some  con- 
ceive) ;  for,  all  coaction  ought  to  bo  far  from  an  ambas- 
sador, as  well  that  which  touchcth  his  necessaries  as  his 
penon,  that  he  may  have  full  security :  if  therefore  he 
lurth  contracted  any  debt,  he  is  to  be  called  upon  kindly, 
and,  if  he  refuses,  then  letters  of  request  arc  to  go  to  his 
master ;  so  that  at  last  that  course  may  be  taken  with 
him  as  with  debtors  in  another  territory  :  to  some  this 
may  seem  hard,  yet  kings,  who  cannot  be  compelled, 
want  not  creditors :  but  the  Lord  Coke  seems  to  be  of 
another  opinion,  for,  as  to  contracts  and  debts  that  be 
good  jure  gentium,  he  must  answer  here.''     And  in  the 
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1884c       margin  MoUoy  puts  this  case :  ''  Tet  an  0)ect3&etit  l^alUb- 
%jkTJjoM       ^^^  brougiit  and  left  at  the  house  of  the  ambassador-* 

V*  and  it  was  allowed  good,  and  conceived  no  breadh  of ' 
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their  privilege,  in  the  case  of  Mous.  Colbert,  for  Ydvk' 
House,  Mich.  28  Car.  2,  in  Banc.  Reg/'     Grotius,  BoCik  - 
2,  c.  18,  §§  9, 10^  lays  down  the  same  doctrine.   [MauA, 
J.     Do  you  contend  that  such  a  proceeding  would  bo- 
allowed  now  ?]     Not,  perhaps,  as  applicable  to  the  offi« 
cial  residence  of  the  ambassador :  but  it  clearly  would ' 
as  to  any  place  not  essential  to  his  comfort  and  dignity  ' 
as  the  representative  of  his  sovereign.      [ifMife,  Jj.^ 
There  nothing  was  dcme  to  shew  an  intention  to  difiittirb' 
the  ambassador  in  the  possession  of  his  house  i  thoao/^ 
tion  might  have  been  bronght  nmely  to  try  th^^tiftlei}-! 
There  is  no  principle  of  the  common  law,  <»  ofiths^'lMoi 
of  nations,  which  extends  entirely  to  exempt  JukJttnlMSi^^^ 
sador  irom  proceedings  in  whidi  it  mAjnevW'hkfpm^^ 
that  his  person  or  his  residence  may4iedistiirbedi;-j  Stop 
statute  7  Anne,  c«  IS,  is  merely  dedaratory' of- tbe  eomun 
mon  law.     imiliams,  J.    The  2acl^  4th,  and'6tlif»ekH<^ 
tions are  enactments ;  aU  thereat  are dedkratoty; J » iTU^:: 
statute  was  passed  to  meet  a  psrtioolar  emergency  :j  bat-' 
there  is  not  a  word  in  the  act  to  shew  that  proceedianga  ' 
against  ambassadors  in  general  are  void*     13ie  fifth  ae^i* 
tion,  indeed,  affords  an  argoment  against  the  8mibi|Ss»'' 
dor,  where  he  engages  in  commerce :  it  provides  ''  that  no  ■ 
merchant  or  other  trader  whatsoever,  within  the  desorip^  . 
tion  of  any  of  the  statutes  against  bankrupts,  who  hath 
or  shall  put  himself  into  the  service  of  any  such  ambaa*'  ' 
sador  or  public  minister,  shall  have  or  take  any  manner 
of  benefit  by  this  act.''     Wicquefort,  Vol.  I,  Book  1>  "• 
§  27,  p.  390,  says :  '^  La  raison  pourquoi  le  Droit  dea 
Gens  exemte  le  ministre  public  de  la  jurisdiction  da  ' 
lieu  de  sa  residence,  est,  parcqu'il  represente  nn  80uve»  = 
rain,  sur  lequel  nn  autre  souverain  n'a  ni  superi(»it£  ni 
jurisdiction ;  c'est  pourquoi  il  ne  la  peut  esteodre 
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son  ambasaador  noii  plus.  Joint,  que  par  ce  raoyen  le  lSfiMtr> 
miniatre  seroit  sujet  k  deux  jurisdictions  diii^^rentes  en  T^ttJok- 
meme  temps^  ct  par  ce  raoyen  il  deviendrait  inutile  k  son  ^* 
maiire^  si  un  autre  lui  pouvoit  £ure  rendre  comte  dc  see 
actions/'  Byukershoek^  de  Foro  Legatorum,  c.  16,  says : 
''Legatum,  ut  instructus  et  cum  instrumento  est,  li^ 
borum  esse  yolo.  Nego  igitur  eum  conveniri  posse, 
qma  pari  non  potest  id,  quod  extiemnm  eat  in  jurisdio- 
tibne,  nisi  subducatur  officio  Principi  sui,  et  id  est,  quod 
dixi,  oonsensum  gentium  probease.  Notim  tamen  qnis^ 
quam  ita'existimet,  nnllo  plane  modo  conveniri  posse 
l^atom,  ubi  di^t,  quin,  si  me  audiaa,  patent  aliquandd' 
Wicquefortius,  qui  privilegia  legatamm  aoceirime  pro*' 
ptignarit,  <en  son  Amhaasadeor^  Lib^  H,  ^28^. -p.  899, 
legalum  em  eontractn,  queor  ipse roonun. (notario  -ct  tea*  ■ 
tibus  cdebraTit,  snbjieit  jnriadiefioniordindriser'Bedtisf: 
aniviadvertOy  cur  magis  ex  ejnainodi  ooniariotu  aoplenmy 
quaJED  ex  alio'qnovis  canTeBuipossiti  '  Hie,' si  tillibi^* 
manea  suos  passus  est  legatomm;  ille-  vkidexet  «tattolf« 
Sed,  ut' juris  privati  mim'mfl  consultua  fuit;  potuit  in  eof 
labi,  potuit  et  aba  praeterire,  nt  prseteriyit  omnia,  qu» 
nunc  exaequar.  Scilicet  in  regionibus  ubi  ob  bona  oon- 
venimur,  et  ex  eomm  orreato  fbrmn  aortimur,  nulhui 
dufaito,  quin  et  legatorum  bona  arresto  detineri,  et  pse 
hoc  ipai  in  jus  vocari  possint.  Bona,  dioo,  sive  inmio* 
bilia,  ai?e  mobilia,  dummodo  neque  ad  personam  ejus 
pertineant,  neque,  tanquam  legatus,  possideat,  nno  verbo, 
siye  quibus  legationem  recto  obire  potest.  Hoc  tamen, 
ob  person®  sanctitatem,  temperamento,  nc  quid  plus 
capiatur,  quam  legatus  debet,  et  ne  quid,  quod  ille  non 
civiliter  possidet,  et  si,  quod  captum  est,  quseratur,  ad 
legati  personam  manusve  pertincat,  nee  ne,  semper  pro 
legato  benignior  fiat  interpretatio.  Excipio  igitur  triti- 
cum,  vinum,  oleum,  omnem  penum,  supellectilem, 
aurum,  argentum,  mundum,  ornamenta,  unguenta,  vcs- 
timenta,  rhcdas  sivc  carrucaR  jieusilcs  {dormitarias  forte 
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1854.        appellat  Scserola  in  1.  13,  ff.  de  Aur.  arg.  leg,),  eqiibB, 

V.  eum  inBirumento  comprehendi  poaBont.     SupeUectilem 

me  ennmeraase^  et  cum  maxime  enomerandam  fdiaN) 


nou  mirabitur,  qui  ex  1.  7,  pr.  £F.  de  Sapellect.  leg. 
ceriti  originem  supellectilis  ab  hia  ease,  qui  olim  in  kga^ 
tiouem  profidacebantur.  Haec  autem  omnia  tund 
demnm  excipio,  si  ad  uaum  legati  ejuave  Amibe  perti^ 
neant,  nou  triticum,  yinum^  oleum,  quod  legatoa  ia 
horreia  reposuerit  ad  mercaturam,  non  equoa.et  iindiH 
quoa  legatua  hippocomua  alii  ut  yendat.  Moroea  legitti, 
ut  ut  lea  mobiles  ab  arreato  non  magia  immunea  erant^ 
quam  rea  immobileSy  quia  sine  illia  lecte  cseroeifcurltf 
gatioi  neque  adeo  earum  detentio  ullia  legalis  qua  legliti^ 
impedimento  est/'  In  Burlamaqui's  Principlai  ati  Bdik 
tical  Law^  part  4t,  c.  16,  s.  12,  div.  8,  it  is  said^'  tliat^ 
if  a  fbseign  minister  has  contracted  debts,  and  Ub  sissu 
ter,  on  appUcatioi^  refisMs  to  do  justice,  then  the  oredii 
tor  may  aeiae  the  offsets  of  the  ambaasadoar.  lCr>eumeU^ 
J.  That  is  &r  too  good.}  It  might-  be  of  :imiioK<aiMto 
to  the  plaintiff  to  establish  his  demand  againit  .the  anL' 
baaaador  by  a  judicial  decisian.  No  certain  role  eaa>b6 
deduced  from  the  apeoulataona  of  the  foreign  juriats :  ici^ 
course  must,  therefore,  be  had  to  the  analogy  io  be  vde* 
riyed  from  our  own  law.  The  statute  of  Aims  j^ppiies 
only  to  domestic  servants  of  the  ambassadorv  whon  eBi« 
ployment  requires  their  attendance  at  theboctte  and 
about  the  person  of  the  ambassador :  Wigmore  r*  JUmt^ 
reZf  Fitzgibbon,  200;  Evans  y.HigffS,  2  Stra.  797.  !■ 
Novella  y.  Tooffood,  1  B.  &  a  654,  2  D.  &  R.  83S>  whttd 
the  aeryant  of  the  ambassador  did  not  reaide  in  his  VOB^ 
tor's  house,  but  rented  and  Uyed  in  aDOtber^  {Nat  M 
which  he  let  in  lodgings,  it  was  hdd  that  his  goods  ib 
that  house,  not  being  necessary  for  the  oonvenieiiee  of 
the  ambassador,  were  liable  to  be  diatrained  for  poor- 
ratea. 
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The  affidavits  do  not  shew  that  M.  Drouet  is  a  pensoa  18S4; 
who  is  entitled  to  the  privilege  he  claims.  He  describes  tayior 
himself  as  '' secretary  of  legation  of  his  Majesty  the  ,^ 
King  of  the  Belgians/'  and  afterwards  as  ''  councillor  of 
legation/'  and  further  that  he  has  acted  as  '^chaxg^ 
d'afiaires/'  in  the  absence  of  the  minister  plenipotentiaxy 
M.  Van  de  Weyer.  It  is  not  stated  that  M.  Van  de 
Weyer  is  absent.  [Maule,  J.  I  think  it  sufficiently 
appears  that  M.  Drouet  is  a  ''  public  minister''  witidn 
the  meaning  of  the  privilege.] 

The  affidavits  should  at  all  events  have  n^atived  the 
applicant's  being  a  trader :  MalacM  CaroHmsfs  Cdse,  1^ 
Wils.  78 ;  HopkvM  v.  De  Robeck,  8  T.  K  79 ;  Fsveoi* 
V.  Becker  J  8  M.  &  Selw.  284.  [Maulei  J.  You  may 
assume,  that,  since  the  statute  of  Anne,  the  affidavits, 
on  ^)plications  made  by  ambassadors'  servants,  have  ne« 
gatived  their  being  engaged  in  trade.]  The  demand 
here  arises  out  of  a  trading  transaction.  The  company 
of  which  the  defendant  Drouet  is  a  durector,  is  subject  to 
the  bankrupt  laws,~7  &  8  Ykt.  e.  1 10, 1  Deacon  &  D6 
Gex's  B.  L.  40 ;  and  within  the  winding-up  it^  11  &  12 
Vict.  c.  45,  a.  11,  and  12  &  18  Vict-  c.  108,  s.  1 :  /n  re 
7%e  Madrid  and  Valencia  RaUmay  (hmpatig,  Ex  parte 
James,  19  Law  Joum.,  N,  S.>  Chan.  260.  (a) 

Ko-caae  has;  been  cited  to  shew  that  the  oonrt  will 
stay  the  proceedings  under  drcumstances  like  the  pre^ 
sent.  On  the  contrary,  it  has  been  hdd,  that,  wfaeife 
a  fimeign  prince  voluntarily  submits  himself  to  the  juris- 
diction of  the  courts  of  this  oonxitry,  he  incurs  all  the 
liabilities  of  a  subject :  Roihichild  v.  The  Queen  ofPetC 
tugal,  8  Y.  &  Coll.  594 ;  Oiko,  King  of  Greece,  i^; 
Wright f  6  DowL  P.  C.  12.  There  are  many  cases  where 
the  courts  have  refused  to  stay  proceedings,  although 
satisfied  that  the  action  could  not  be  maintained :  8ei9 

(a)  As  far  as  regards  English  subscriben. 
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1864.        Sherwood  y.  Benson,  4  Taunt.  681 ;   Smith  y.  CkrHs, 

TArao>~  ^  I^o^l-  P-  C.  223. 
/'-        ^      The  application  is  too  lato.     The  defendants   have 

obtained  orders  for  time  to  plead,  and  a  rule  for  a 

special  jury  was  applied  for  by  Dionet  after  notice  of 

trial  had  been  given. 

Byles,  Serjt.,  who  appeared  for  the  defendant  Bcsty 
submitted  that  Drouet  ought  not  to  be  discharged,  and 
the  burthen  of  the  defence  cast  upon  the  other  defend- 
ants, and  suggested  that  Drouet  might  be  let  in  to  plead 
his  privilege. 

Hannen,  for  the  defendant  Sperling.    MartenSj  in  his 
Precis  du  Droit  dcs  Gens,  lib.  7,  c.  5,  §  217  (a),  lays  it 
down  that  the  ambassador's  privil^e  does  not  extend  to 
property  which  belongs  to  him  in  any  other  capacity., 
''In  virtue  of  this  extra-territoriality,^'  he  saysj   ''the 
minister  and  all  those  belonging  to  his  retinue,  as  well 
as  his  property,  are  exempted  from  the  civil  jurisdiction 
of  the  state.    The  minister  can  be  cited  before  no  tri- 
bunal except  that  of  the  sovereign  who  seuds  him :  but 
we  must  except  here, — 1.  when  he  is  a  subject  of  the 
state  to  which  he  is  sent,  or  when  he  is  in  the  service  of 
the  state  to  which  he  is  sent, — 2.  when  he  has  voluniarilg 
acknowledged  the  jurisdiction  of  that  state  (which  is  this 
case), — 3.  when,  as  plaintiff,  he  is  bound  to  submit  to 
the  jurisdiction  to  which  the  defendant  is  subject,  and 
consequently  is  obliged  to  plead,  in  case  of  an  action 
against  him   arising  from   the   process, — 1.   with  re- 
spect to  property,  that  which  belongs  to  him  in  Qny 
other  quality  tluin  that  of  minister,  is  subject  to  the 
jurisdiction  of  the  state,  and  may  be  seized  on  for  causes 
not  relative  to  the  quality  of  minister :  though,  strictly 
speaking,  the  property  belonging  to  Iiim  as  minister  is   . 

(a)  Edit.  1802,  by  Cobbett,  Book  7,  c.  5,  sect.  3. 
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exempt  from  aeisare  during  the  time  of  his  mission,  yet,  1854; 
the  mission  once  tenninated,  if  lie  attempts  to  quit  the  ta^/>» 
state  without  paying  his  debts,  the  state  may  refuse  to  ^- 

let  him  depart,  or,  at  least,  to  carry  away  his  property ; 
and  may  even  seize  on  this  latter/^    The  law  is  similarly 
laid  down  by  the  American  jurist  Dr.  Wheaton,  in  his 
tieatise  on  International  Law,  Vol.  1,  p.  278, — "The 
penonal  effects  or  movables  belonging  to  the  minister 
vithin  the  territory  of  the  state  where  he  resides,  are 
oitirely  exempt  from  the  local  jurisdiction ;  so  also  of 
Mb  dwelling-house :  but  any  other  real  property,  or  im- 
movables, of  which  he  may  be  possessed  within  the 
fbragn  territory,  is  subject  to  its  laws  and  jurisdiction. 
N'or  is  the  personal  property  of  which  he  may  be  pos- 
sessed ais  a  merchant  carrying  on  trade,  or  in  a  fiduciary 
character  as  an  executor,  &c.,  exempt  from  the  operation 
the  local  laws.''     So  Kliibcr,  Droit  des  Gens  Modemc 
iraarope, part  2,  tit.  2,  ch.  3,  §  209,  says :     "C'est 
ex&core  It  raisoh  de  leur  extraterritoriality  que  Ics  minis- 
publics  ne  sent  point  sujets  auxlois,  k  la  jurisdiction, 
II  la  police  du  pays  dans  lequel  ils  sont  charges  d'une 
ixxisaon  politique.     Cependant  il  est  presque  geiierale- 
ixiGit  reconnu  aujourd'hi  qu'au  moins  Tobscrvation  de 
certaine  r^lement  de  police,  surtout  dc  ceux  tendaus  a 
QUuntenir  la  surety  publique,  doit  etre  considerce  com  me 
condition  tacite  de  leur  reception.     Leur    exemption 
de  la  jurisdiction  civile,  tant  contentieusc  que  volontaire, 
^*t  g6idrale,  et  leur  appartient  dans  toute  I'etenduc  du 
pays,  pour  eux,  pour  leur  suite,  et  pour  leurs  effcts,  bien 
entendu  en  tant  quails  ne  sortent  pas  dc  leur  caracterc 
liplomatique.     Dans  les  affaires  non  contcntieuses,  le 
miniitre  pent  se  servir  des  autoritds  et  des  notaircs  du 
?a;v,  autant  que  dans   cet  espece  d'affaires  Tautorite 
<xi  le  Dotaire  sont  uniquement  au  clioix  des  particuliers, 
P-  e.  pour  authentiquer  une  copie  ou  declaration,  pour 
"^poser  nn  testament,  ou  quelquc  autre  acte.     Mais,  des 

^L.  XIV, C.  B.  L  L 


Bbst. 
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1854.  qu'iin  pareil  ohoix  n'^a  pas  lieu,  et  que  raffidve  est 
f^^^iQ^  exduflivement  du  ressort  d'une  certaine  autorit^  can- 
^'  stitu^,  cette  autorit^  est  incompetente  &  P^gard  dn 

ministre  et  des  personnes  de  sa  suite,  en  tant  que  Fun  et 
les  autres  ne  viennent  en  consideration  que  sous  le  rapport 
de  leurs  attributions,  nomm^ment  s'il  s'agit,  en  caa  de 
d^c^,  de  Papposition  de  scelles,  de  la  confection  de 
IMnventaire,  du  partage  de  la  succession,  de  la  constitQ- 
tion  des  tuteurs.  Dans  ces  cas,  les  sceUes  doiTent 
I)lutdt  Stre  apposes  par  le  secretaire  de  la  legation^  oo 
par  un  autre  mimstre  ou  fonctionnaire  public  de  la 
mfime  cour,  et,  a  leur  defaut,  par  la  legation  d'une  oonr 
amie  qui  y  est  autorise^  en  vertu  d'une  r^uisition  ou 
d'une  couTention.  Ce  n'est  qu'en  dernier  lien  que 
I'autorit^  judiciaire  du  pays  a  drdlt  de  s'en  mSler,  ton- 
jours  sans  prendre  inspection  des  papiers  relatift  ik  la 
mission  du  ministre."  Agfdn,  §  210, — "  D'apres  oe  que 
nous  venous  d'enonc^r,  le  mimstre  ne  saurait  se  80iia> 
traire  k  la  jurisdiction  civile  du  pays  lorsqu'il  s'agit  d'un 
immeuble  objet  d'une  affaire  contentieuse.  H  enest  de 
mime  des  meubles  qu'U  posside  dans  une  qtudUS  autre  que 
ceUe  de  ministre  itranger,  p.  e.  camme  fabricant,  cam* 
merqant,  proprietaire  de  biens-fonds,  au  qvfU  ne  fait 
gu'adminisirer  pour  autrtd,  Sec.  Enfin,  il  n'a  nul  privi- 
ly s'il  est  en  mSme  temps  fonctionnaire  public,  ou, 
sous  d' autres  rapports,  sujet  de  I'^tat  pres  lequel  il  est 
accredite,  au  quails' est  licUement  soumis  hsa  jurisdiction 
ou  a  celle  d'un  de  ses  tribuwxux,  Dans  tons  ces  cas,  les 
tribunaux  du  pays  pcuvent  prononcer  contre  lui  suivant 
les  lois,  jusqa'a  des  arrestations  et  des  saisies  mobili^res 
et  immobili^res ;  toutefois  cependant,  sans  porter  pre- 
judice a  sa  qualite  de  ministre  d'lm  ^tat  Stranger,  et 
entendu  que  ce  pouvoir  ne  leur  soit  interdit  par  des  lois 
expresses,  commc  il  y  en  a  des  examples."  The  like 
doctrine  is  laid  down  in  1  Kenf  s  Commentaries,  p.  48. 
Wicquefort, — the  most  strenuous  advocate  of  the  privi- 
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leget  of  the  amfaasBador^— says^  Vol.  1^  Book  1^  §  28,  p.        1854. 


V. 

Best. 


486:    ''L'ambassadeur  qui  sf'oblige  dans  un  contract       Taylor 
pasa^  par-devant  on  notaire  du  lieu  de  sa  residence^ 
•'oblige  ausBi  k  ^execution  du  contract^  parcequ'il  s^as- 
mjettit  auBsi  k  la  jurisdiction  du  souYcrain  du  lieu. 
M ait  comme  il  ne  le  pent  fiadre  sans  le  consentement  du 
Prinoe  son  maistre,  dont  la  dignity  s^y  trouve  interessee^ 
du  moins  pour  ce  qui  regarde  sa  personne^  on  pourroit 
demander  id  si  en  de  certains  cas  ses  meubles  ne  pour- 
ztnent  pas  estre  executes :  comme^  pour  les  loyers  de  sa 
maiaoiiy  on  autrement.     L'ambassadeur  qui  auroit  loue 
nne  maison  est  oblig^  d'en  sortir  k  la  fin  du  bail^  s^il  ne 
I'a  ptts  Youlu  continuer ;  s'il  ne  le  veut  pas  faire^  il  y  pent 
constraint  par  la  justice  du  lieu  :  parceque  le  pro- 
qui  a  lou^  sa  maison  k  un  autre^  ou  qui  y  veut 
-vcnir  demeurer  lui-mSme,  estant  oblig^  d'accomplir  ce 
'il  a  piomis  d'ailleurs,  ou  ne  pouvant  lui-meme  coucher 
la  rue,  Fambassadeur  doit  satisfairc  au  contract, 
memne  y  pent  estre  constraint,     Mas  bien  qu'en  ce 
on  ne  fasse  point  violence  au  droit  des  gens,  nean- 
oiiis  d'autant  que  ces  executions  ne  ce  font  point  sans 
4%n8er  le  maistre  de  Pambassadeur,   le  plus  sur  est 
ne  point  contractcr  avec  Fambassadeur,   qu'il  n'y 
intervenir  une  caution  bourgcoise,  que  Ton  piiisse 
'^cectiter  sans  offcnser  le  droit  dcs  gens  directenient  ni 
directement.^'     The  ambassador's  privilege  cannot  bo 
than  that  of  the  sovereign  whom  lie  represents ; 
it  is  clear  tliat  a  foreign  sovereign  coming  to  this 
may  sue  and  be  sued  in  our  courts:  Calvin* s 
7  Co.  Rep.  1,  15. b.;  The  Duke  of  Rrumwick  v. 
JK»^  of  Hanover,  6  Beavan,  1 .     [Maule,  J.     In 
C7<ihia'«  Case,  Lord  Coke  is  rather  speaking  of  the  fonn 
i  ^f  proceeding,  than  of  the  rights  and  liabilities  of  the 

I  foreign  sovereign.]     In  the  case  of  The  Duke  of  Bruns- 

B  triciv.  The  King  of  Hanover,  an  application  was  made 

^L         ^  liord   Lyndhurst  to  stay    the   proceedings,  on  the 

"m  ll2 
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1854.  ground  of  the  de&ndanf  n  privilege,  but  it  wis  not  m^ 
Tatlob  ceded  to :  and,  when  that  case  came  before  the  Home 
g^  of  Lords, — 2  House  of  Lords  Cases,  1, — the  Honaeez* 
pressly  reserved  its  opinion  upon  the  point ;  bat  Lord 
Brougham  and  Lord  Campbell  seem  both  to  haite  beesi 
of  opinion  that  a  foreign  sovereign,  in  respect  of  traiia^ 
actions  of  a  private  and  personal  -nature,  maj^be  maiM 
amenable  to  the  jurisdicticm  of  the  comrts  of  tUs^coUff- 
try.  In  the  case  of  fVadmorih  v.  ThB  Qu^m^fffpmm^ 
20  Law  Joum.,  N.  S.,  Q.  B.,  488, 499,  Lord  Campbell 
says :  *^  No  doubt,  a  foreign  sovereign  may  be  soed  bene 
for  money  borrowed  for  his  private  pulpoies.^"  Tlie 
statute  of  Anne  has  always  been  said  to  be  dedaratoiy 
of  the  law  of  nations  recognised  and  enfioroedl  by  qor 
municipal  law.  All  the  cases  under  tbat  stafeate'  bam 
been  of  applications  to  discharge  the  defendsat  fkn 
custody,  or  to  cancel  the  bail-bond,  and  inaU  ofiihat 
the  proceeding  has  been  commenced  by- bdlcCMlddkt 
sex  or  by  capias :  there  is  no  case  where  aii<mgind:irrit 
has  been  set  aside,  or  tibe  proceedings  stayed^^on^tfe 
ground  upon  which  the  application  itfi  the  present- 
rests. 


WUle9,  in  support  of  his  rule.  AH  the  autiiarities 
cited  on  the  other  side  may  be  explained  by  obseniag 
the  distinction  between  our  laws  and  the  laws  of- those 
countries  where  the  Civil  law  obtains.  Hiere  is  nothing 
in  this  country  analogous  to  the  proceedinga  of  those 
courts  ad  fimdandam  }uri9dictionem>  except  the  proceed- 
ing  by  what  is  called  foreign  attachment  in  the  Losd 
Mayor's  Court  of  London,  (a)  Where  the  Civil  lav 
prevails,  the  proceeding  may  be  had  against  the 
oi  the  defendant  if  within  the  jurisdiction,  or,  if 
against  his  goods  or  his  lands,  if  any,  and  the  suit  ^ 


(a)  Practically  extended  to  the  whole  kingdom,  by  the  17  & 
Vict.  c.  125^  88.  60—67. 
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go  on  without  in  any  way  toncbing  the  person :  the  1884. 
iax>ceediiig  ia  in  rem.  In  Storyfs  Ck)nflict  of  Laws^  %  Taxhob. 
546^  this  is  clearly  pointed  out.  '^  It  is  not/'  he  says,  ^r 
''an  uncommon  course  for  a  nation  by  its  own  mnnici* 
pal  code  to  provide  for  the  institution  of  actions  against 
non-jresident  citizens^  and  against  not  resident  foreigners, 
by  a  citation  viia  et  modis  (as  it  is  caUed),  or  by  an 
attachment  of  their  property,  nominal  or  real,  within 
the  limits  of  its  own  territorial  sovereignty,  and  to  pro- 
ceed to  judgment  against  the  party  defendant,  whether 
he  has  any  actual  notice  of  the  suit  or  not,  or  whether 
he  ever  appears  to  the  suit  or  not.  In  respect  to 
such  suits  in  personam,  by  a  mere  personal  citation 
viis  et  modis,  such  as  by  posting  up  such  a  citation  on 
the  Boyai  Exchange  in  London,  as  is  done  in  the  Admir 
ralty  in  England,  or  by  an  edictal  dtaticm  (as  it  is  called), 
posted  up  at  the  quay  in  Leith^  at  the  Market-Croes  of 
Edinburgh,  and  the  pier  and  shore  of  Leith,  according 
to  the  practice  of  Scotland,  there  is  no  pretence  to  say 
that  such  modes  of  proceeding  can  confer  any  legitimate 
jurisdiction  over  foreigners  who  are  non-residents,  and 
do  not  appear  to  answer  the  suit,  whether  they  have 
notice  of  the  suit  or  not.  The  effects  of  all  such  pro- 
ceedings are  purely  local ;  and  elsewhere  they  wiU  be 
held  to  be  mere  nullities.''  Again,  in  §  540,  he  says : 
^^A  still  moire  common  course  in  many  states  and  na- 
tions, is,  to  proceed  against  non-residents,  whether  they 
are.  citizens  or  whether  they  are  foreigners,  by  a  seizure 
or  attachment  of  their  property  situate  or  found  within 
the  territory.  Sometimes  the  seizure  or  attachment  is 
purely  nominal  y  as,  for  example,  of  a  chip,  or  a  cane,  or 
a  hat.  In  other  oases,  the  seizure  or  attachment  is 
bona  fide,  of  real  property  or  personal  property  within 
the  territory,  or  of  debts  due  to  the  non-resident  persons 
in  the  hands  of  their  debtors  who  live  within  the  country. 
In  such  cases,  for  all  the  purposes  of  the  suit,  the  existenoe 
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1854.        of  the  property  im)  seized  or  attached  within  the  temtory 
T^y^B       constitutes  a  just  ground  of  proceeding  to  enforce  the 
^**  rights  of  the  plaintiff^  to  the  extent  of  subjecting  sudi 

property  to  execution  upon  the  decree  or  judgment. 
But^  if  the  defendant  has  never  appeared  and  cofntested 
the  suit^  it  is  to  be  treated  to  all  intents  and  purposes  as 
a  mere  proceeding  in  rem^  and  not  as  personally  binding 
on  the  party  as  a  decree  or  judgment  in  personam ;  or, 
in  other  words,  it  only  binds  the  property  seized  or  at« 
tached  in  the  suit  to  the  extent  thereof,  and  is  in  no  just 
sense  a  decree  or  judgment  binding  upon  him  beyond 
that  property.  In  other  countries,  it  is  uniformly  so 
treated,  and  is  justly  considered  as  having  no  extra- 
territorial force  or  obligation.'^  Bynkershoek,  in  his 
Qusestiones  Juris  Frivati,  Lib.  1,  ch.  11,  thus  lays  down 
the  law : — "  Si  delegatorum  personas  ab  arresto  eximiw, 

ut  eximit  curia,  et  exemerant  ordines  Hollandise  binis 

• 

decretis,  quse  commemoravi  C.  8,  scire  desidero  quem^* 
admodum  id  fieri  possit,  nisi  per  modum  privil^ii? 
Exteri,  ut  apud  nos  forum  sortiantur,  arresto  deteneri 
possunt,  delegati  sunt  exteri,  et  tamen  detineri  neque* 
unt,  ecce  privilegium,  et  ecce  eandem  rationem,  a  curia 
expoaitam,  quse  in  veris  legatis  privilegium  extorsit. 
Sed  cum  ea  ratio  cesset,  si  arresto  indudamus  ea,  per 
quse  legatio  vel  delegatio  nullo  modo  impediatur,  ut  sunt 
res  immobiles,  actiones,  credita,  hsereditates,  ejusmodi 
arresta  cum  in  lescatis  tum  in  deleecatis  omni  jure  per- 
mittimus.  Ex  ^is  immobilibu,  qu«  apud  no.  .^t, 
etiam  ipsos  principes  exteros,  ad  quos  ea  pertinent,  foro 
nostro  subjicimus,  si  recto  disputavi  de  Foro  Legatorum, 
c.  4.  Multo  magis  igitur  subjicimus  legates,  arresto 
captis  bonis  eorum  immobilibus,  sive  ejusmodi  mobiUbus, 
quibus  ad  obeundam  legationem  non  indigent,  si  nempe 
hsec  apud  nos  deprehendantur,  si  indigeant  vel  ipsi 
legati,  vel  eorum  uxores,  ut  sunt,^  verbi  gratia,  supellex^ 
aurum,  argcntum,  lapides  pretiosi,  rheda3  pcnsiles,  ct  si 
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quid  est  ejnsmodii  aliod  dicerem^  ut  hssc  latius  explicavi       1854. 
d.  Libro,  C.  16.      Tantundem  dico  de  legatis  nostris^       Taylob 
et  tandundem  de  his  etiam  dixit  curia  in  sua  ad  ordines         j^^t. 
HoUandiA  epistula  10.     Mart.  1738.    Ex  his  apparet^ 
ex  aententia  coriaBj  quam  et  nostram  facimus^  in  causa 
dvili  nihil  quicquam  intercsse  inter  legatum  et  delcga- 
torn.      Uterque  subditus  non  est^  uterque  apud  nos 
fixrum  non  fortitur  nisi  ex  arresto^  sed  ab  arresto  im- 
munis  ntriusque  persona,  immunia  utriusque  utensilia,  et 
quecanque  ad  utriusque  exhibitionem  et  instructionem 
pertinent,  benigna,  si    de  his  quasstio    incidat,    erga 
iitnunqae  interpretatione.    Utriusque  bona  immobilia 
anesto  subjicimus,  quin  et  mobilia,  si  ad  legationem  vel 
^delegationam  non  pertineant,  nam  sic  non  prohibentur 
munere  fiingi,  et  si  ejusmodi  arresto  forum  sorti- 
itnr,  possunt  et  debent  in  foro  nostro  nobiscum  litigare, 
si  vincantur,  ea  ipsa  bona  executioni  dari  poterunt^ 
:3niodo  abstineamus  ab  eorum  personis  et  ejusmodi  rcbus^ 
qnibuB  legatio  vel  delegatio  nequit  subsistere.     Fac 
ntromque  in  HoUandia  bona  immobilia  non  pos- 
ut  plerumque  non  possident^  fac  utrumque  nihil 
nos  attulisse,  quam  ea,  qua^  ad  se  exhibendum  et  in- 
^d^Btroendum  pertinent,  ut  plerumque  nihil  aliud  adferunt, 
deficit  causa  arresti,  atque  adeo  fori^  nequc  ulla  per- 
actio  adversus  utrumque,  cxerceri  poterit.'^    Van 
Linden,  speaking  of  those  who  arc  privileged  from 
but  probably  with  too  much  generality,  in  his 
of  the  Laws  of  Holland  (Henry^s  Translation, 
^828),  book  3,  part  1,  §  2,  instances,  amongst  others, 
-''The  persona,  servants,  and  goods  of  foreign  ambas* 
"^ndors  and  ministers  in  this  country,  who,  if  they  con- 
^'tract  any  debts,  are  not  subject  to  arrest  or  detention 
^ther  on  their  arrival,  or  during  their  residence,  or  at 
"their  departure.'^    That  must  be  understood  as  limited 
l)y  the  exceptions  mentioned  by  Bynkershock.    The  re- 
marks of  Mr.  Wildman,  in  his  3rd  chapter,  "  Of  PubUc 


1864,        Minitton  and  Casuvia/'  nhgm  iIiit<«U  the  ^fttoeftstftftiA 

.j-^YLOB       ^  ^^®  contiBental  jnriats,  vhen  diify  oo(madCBred,'iU«'itt 

^  support  of  the  privilege  now  contended  for.     PiillBt^  is 


his  Manual  de  Droit  Eraacais,  tii.  PDdim*^  in  the 
to  art.  8^ ''  Lea  loia  de  police  et  de  i&i^et^  dUigeiit  toM 
ceux  qui  habitent  le  territoiie/'^-^-eayB^^i-^^^  En  'jki9J6kM 
personelle,  lea  Strangers  ne  aont  justiciaUeaqiiede  leovi 
juges  naturela  et  domiciliarea;   maisi  -eni  matidre  d» 
police  et  de  dflit,  ila  aont  aussi  jnaticiafalea  dea  tribo- 
naux  du  lieu  ou  le  ddit  a  4i6  oonimia.  •  Lea  jagenMns' 
prononoes  centre  eox  en  oes  matidres  pendent  fitvemia^i' 
ex6nition  sur  leora  propri^tfiB  situte  en  Ranee^  et  m6tis& 
sur  leurs  peraonnea,  si  Ton  peut  en  saiair.     LarteniMr 
de  leur  territoire  k  la  Franoene  peat  pas  leora vdonnei^ 
centre  rexecution  des  jugemena  prononcft  eontre  eox^eii 
ces  mati^rea  une  exception  dopt  ila  ne  joniaiaieni  ^pito' 
ayant  d'y  £tre  inooipores.    En  eonaeqpenee,  I'admiafa^' 
tration  de  Penr^iatrement  pent  piDoMer^  an  reooovM^' 
ment  des  amendes  pnmonc^  par  dea  tribunaux  frmioito 
centre  des  etrangem  devenus  firancoia  par  lairinnia&jde' 
leur  pays  au  territoire  franoais..    C^petidant  lea  ^tiaa^' 
gers  revStus  d'un  earactere  lepresentatif  de  Jeur  nalkn^' 
en  qualite  d^ambaaaadeurs^  de  mlniatm,  d'envoj^  oa 
sous  quclque  autre  denomination  queoe  aoit^  ne  "ptvMxA  ■ 
Stre  traduits,  ni  en  matiere  civile,  ni  en  matiere  Grmii^ 
nelle,  devant  les  tribunaux  de  France.     11  en,  est  ^d^ 
inSme  des  etrangers  qui  compoaent  leur  famille,  <m  qui 
sont  de  leur  suite.      Ce  regle^  reoonnue  par  tpna  ka 
publicistes^  a  ete  sanotionn^  par  une  loi  du  Id  Ventdao^ 
an  2,  un  arrdt  de  la  Cour  de  Cassation  du  29  Thcrmidori' 
an  8^  et  un  autre  de  la  Cour  Boyale  de  Baria,  dn  W 
Juin,  1811.     (Pal.  2  a^mestre,  1811,  p.  411.)^'     Here- 
with the  American  law  agrees.     In  8taie  y.  De  laVsftH^ 
1  N.  &  M.  217^  it  was  held,  that  an  ambaasador  or  foreign' 
minister  is  not  amenable  to  the  laws  of  the  nation  to 
to  which  he  is  sent,     lu  Reymblica  ?.  De  Longchamp9, 
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1  PaUft*^  117;,  it  was  nid  that  the  reaaons  which  eatlilK  1854: 
Ush  the  independence  and  inviolability  of  the  person  of  t^tlob 
a  miniater^  &pply  &I^  to  secore  the  immtmities  of  hia  v. 

houae ;  and  that  his  comitesy  or  those  of  his  tndn^  paN 
take  of  his  inviolabilitj.  And,  in  Bw  parte  Cabrera,  I 
Wadbu  C.  C.  232,  it  was  held,  that  a  secretary  of  legatioak 
is  entitled  to  all  the  immunities  of  a  pnbUc  ministry 
and  is  priyileged  against  any  prosecation,  civil  and 
criminaL  So,  in  Dnponi  v  Bkhon,  4  Dallas,  800,  it  was 
held  by  the  supreme  court  of  Pennsylvania,  that  a  charg<^ 
d'affaires  is  entitled  to  privilege  frmn  arrest  until  hia 
return  home,  although  he  has  been  for  some  months 
superseded  by  a  minister  plenipotentiary, — ^the  detention 
q{  •  the  former  being  occasioned  by  hit  official  busi- 
ness (a) ;  and  that  the  court  will  dischasnge  him  fh>m 
arrest,  without  requiring  proof  from  the  department  ct 
state,  of  his  reception  in  his  diplomatic  character  by  the 
president.  The  passage  cited  from  4  Inst.  158,  is  no 
authority  at  the  present  day :  and  it  is  a  mistake  to 
suppose  that  it  receives  support  from  §  114  of  Yattel,  , 

Book  4,  ch.  8.  The  same  author  in  §§  92,  llO,  clearly 
shews  that  public  ministera  are  entirely  independent  of 
the  jurisdiction,  as  well  civil  as  criminal,  of  the  courts 
of  the  country  where  they  are  resident  in  their  officid 
character.  The  ejectment  case  mentioned  in  the  margin 
of  Molloy,  Book  I,  ch,  10,  is  merely  given  as  an  account 
of  something  which  had  happened;  but  not  as  an 
authority.  In  Triquet  v.  Bath,  1  W.  Bl.  471,  3  Burr, 
1478,  the  application  was  to  stay  the  proceedings  in  an 
action  on  the  case,  on  the  ground  that  the  defendant 
was  privileged  as  servant  of  the  Bavarian  minister;  and 
the  privilege  was  allowed.  [Maide,  J.  There,  the  pro- 
ceedings began  by  arresting  the  defendant.  It  will  be 
more  to  t)ie  purpose  if  you  produce  an  instance  of  pro- 

(a)  But  see  MarwAmll  v.  Vriiico,  0  East,  U7. 
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1864.  oeedings  stayed  where  there  has  been  no  arrest.]  An 
Xatlob  analogous  case  is  Doe  d.  Legh  v.  Roe^  8  M.  &  W.  679. 
The  board  of  ordnance^  in  the  year  1823^  put  their  ser- 
vant Watson  into  possession  of  a  house  and  land  adjoin- 
ing Hurst  Castle,  in  the  county  of  Uants^  which  castle 
ha^  been  from  the  time  of  Henry  VIII.  a  possession  of 
the  Crown  of  England :  an  action  of  ejectment  haying 
been  brought  to  recover  possession  of  this  house  and 
land^  and  the  declaration  served  on  Watson  and  on  the 
board  of  ordnance^  the  courts  on  motion  made  on  behalf 
of  the  Crown^  set  aside  the  declaration,  and  stayed  the 
proceedings.  [Maule^  J.  There  was  no  personal  privi- 
lege there :  the  decision  proceeded  upon  the  ground  of 
the  interests  of  the  public  service.]  Martens^  Wheaton^ 
Kliiber^  and  Wicquefort^  all  tend  to  establish  the  same 
doctrine  as  the  passages  cited  from  Bynkershoek ;  and 
the  residt  seems  to  be,  that  there  may  be  a  proceeding 
in  rem  against  the  ambassador,  without  any  invasion  of 
his  privilege.  [Maule,  J.  What  more  is  done  by  a 
proceeding  in  our  courts  without  arrest,  than  is  done  by 
the  epistula  of  the  Civil  law  ?]  That  which  must  result 
in  personal  molestation  is  equally  unlawful  with  that 
which  is  a  direct  molestation  at  the  time :  Gibbons  v. 
.  Vouillon,  ants,  Vol.  VIII,  p.  483.  [Matde,  J.  There 
the  issuing  of  a  writ  was  held  to  be  a  ^^  molestation  or 
interference*'  with  the  debtor,  within  the  terms  of  a 
composition  deed ;  that  is  all.]  There  is  the  authority 
of  Grotius,  of  Vattel,  of  Bynkershoek,  and  of  MoUoy, 
to  shew  that  no  proceeding  can  be  taken  against  an 
ambassador,  except  in  those  countries  where  the  law 
allows  a  proceeding  against  a  party  without  personal 
citation  or  service.  The  passages  cited  from  Kent's 
Commentaries  and  Wildman's  Institutes  are  to  the  same 
effect.  And  the  American  decisions  above  referred  to, 
and  Faillet^s  note,  shew  that  such  is  the  law  of  America 
and  of  France.     In  Calvin's  Case,  7  Co.  Rep.  1,  Lord 
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Coke  is  speaking  only  of  the  mode  of  describing  parties  1854. 
having  titles  of  honor,  and  not  of  personal  privileges.  tatios 
In  Tlhe  Duke  of  Brunswick  v.  The  King  of  Hanover,  6  •• 

Beavan^  1,  2  House  of  Lords  Cases,  1,  the  defend- 
ant filled  two  characters,  for  acts  done  in  one  of  which 
it  was  conceded  that  he  was  exempt  from  the  jurisdic- 
tion of  our  courts.  The  decision  in  Wadsworth  and 
The  Queen  of  Spain,  17  Q.  B.  171,  is  certainly  no 
authority  to  shew  that  an  action  against  the  foreign 
sovereign  was  maintainable :  and  the  dictum  imputed  to 
Lord  Campbell  in  the  report  in  the  Law  Journal,  may 
have  been  induced  by  the  reference  to  Munden  v.  The 
Duke  of  Brunswick,  10  Q  B.  656,  which  he  probably 
supposed  to  have  decided  that  a  foreign  sovereign  may 
be  sued  here :  that  case,  however,  really  decided  no  such 
thing ;  the  plea  was  held  bad  for  not  shewing  that  the 
defendant  was  reigning  duke  at  the  time.  [Jervis,  C. 
J.  The  foundation  of  the  privilege  is,  that  the  ambas- 
sador is  supposed  to  be  in  the  country  of  his  master. 
Hannen  referred  to  Sheppard  v.  Bailie,  6  T.  B.  3:27, 
where  it  was  held  that  a  replication  to  a  plea  in  abate- 
ment, that  the  promises  were  made  by  A.  and  B.  jointly 
irith  the  defendant,  and  that  A.  and  B.  were  in  Scotland 
at  the  commencement  of  the  suit,  &;c.,  and  had  no  pro- 
perty within  the  jurisdiction  of  the  court,  by  which  they 
could  be  summoned,  &c.,  is  bad.  Maule,  J.  It  may  be 
«aid,  that,  shewing  one  of  several  defendants  to  be  an 
ambassador,  is  equivalent  to  shewing  one  outlawed. 
Williams,  J.  Is  there  any  case  to  be  found  where  the 
proceedings  have  been  stayed  against  one  of  several 
joint-contractors?]  In  Service  v.  Castaneda,  2  Coll.  C. 
C  56,  an  injunction  had  been  obtained  against  two  per- 
sons, and  dissolved  as  to  one  of  them,  on  the  ground  of 
ambassadorial  privilege.  [Jervis,  C.  J.  The  foundation 
c»f  the  ambassador's  ])rivilege  being  that  he  is  supposed 
^o  be  out  of  the  jurisdiction, — assume  that  he  is  abroad. 
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1854.  Here,  the  affidavits  shew  that  M.  Dnraet  hat  attorned  to 
Tatlob  ^^^  jurisdiction.  Why,  then,  should  the  proceedings  not 
go  on  against  him  ?]  The  privilege,  being  that  of  the 
sovereign,  and  not  of  the  ambassador,  cannot  be  waived 
by  any  act  or  consent  of  the  ambassador :  Barbuifs  Case, 
Cas.  Temp.  Talbot,  281 ;  The  Duke  of  Brunswick  v. 
TTie  King  of  Hanover^  6  Beavan,  1 ;  UnUed  Slates  v. 
Benner,  1  Bald.  240.  Sarbtiifs  Case  was  an  exceed- 
ingly strong  one  upon  this  point.  The  Lord  Chancellor 
there  says, — "  A  bill  was  filed  in  this  court  agidnst  the 
defendant  in  1725 ;  upon  which  he  exhibited  hn  cross* 
bill,  styling  himself  merchant.  On  the  hearing  bf  these 
causes,  the  cross*bill  was  dismissed,  and,  in  the  other, 
an  account  decreed  against  the  defendant.  '  fElte  aooount 
being  passed  before  the  master,  the  defendant  took  ex* 
ceptions  to  the  master's  report,  which  were  oVerroIed; 
and  then  the  defendant  was  taken  upon  ah  attacfatbient 
for  non-payment,  &;c.  And  now,  ten  yean  afteir  the 
commencement  of  the  suit,  he  insists  he  is  ia  publie 
minister,  and  therefore  all  the  proceedings  agulut  him 
null  and  void.  Though  this  is  a  very  unfkvouraUe  case^ 
yet,  if  the  defendant  is  truly  a  public  ministes^,  I  tiniik 
he  may  now  insist  upon  it ;  for,  the  privilege  of  a  pnbEc 
minister  is,  to  have  his  person  sacred  and  firee  from 
arrests,  not  on  his  own  account,  but  on  the  aooeunt  of 
those  he  represents :  and  this  arises  firom  the  neceasitj 
of  the  thing,  that  nations  may  have  intercourse  with 
another  in  the  same  manner  as  private  pevsons,  hj^^^:±j 
agents,  when  they  cannot  meet  themselves.  And,  if  th^.M=Ae 
foundation  of  this  privilege  is  for  the  sake  of  Hh^^mMhit 
prince  by  whom  an  ambassador  is  sent,  and  fbr  sake  0=^:^  of 
the  business  he  is  to  do,  it  is  ifnpossiile  that  he  t&n  re* 
nounce  such  privilege  and  protection ;  for^  by  his  bein^. 
thrown  into  prison,  the  business  must  inevitably  8iiffer«^.«»'=K'' 
[Maule,  J.  That  supposes  a  case  of  personal  coeicioiixr^oa 
It  by  no  means  follows  that  an  action  may  not 
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agftowt  an  ambMwdor,  where  he  has  choaen  volimtarily  1854. 
to  appeaor  to  it.]  Vattel,  Book  4,  Ch.  8,  §  110,  says  tIymb 
he  can  odIt  do  so  by  his  master's  consent.  _<^- 

Cur.  adv.  vult.  (a) 

■  ■  -   I    ■ 

.  buTis,  C.  J,  This  case  was  very  elaborately  argued 
yesterday,  and  the  importance  of  the  subject  induced 
the  oourt  to  take  time  to  look  into  the  various  authori- 
ties which  were  referred  to.  I  am  of  opinion  that  the 
lok  aboold  be  discharged.  There  is  no  doubt  that  the 
defendant  Dronet  fills  the  character  of  a  public  minister 
to  which  the  pivilcge  contended  for  is  applicable :  and 
I  think  it  is  equally  dear,  that,  if  the  privUcge  does  at- 
tach, it  is  not,  in  the  case  of  an  ambassador  or  public 
iQinisteri  forfeited  by  the  party's  engaging  in  trade,  as  it 
wonkl^by  virtue  of  the  proviso  in  the  7  Anne,  c.  12,  s.  5, 
in  the  case  of  an  ambassador's  servant.  If  an  ambassa- 
dor or  publia  minister,  during  his  residence  in  this  coun- 
ti7>.  violates  the  character  in  which  he  is  accredited  to 
our  coort^  by  engaging  in  commercial  transactions,  that 
may  raise  a  question  between  the  government  of  this 
ooontrj  and  that  of  the  country  by  which  he  is  sent ; 
bat  he  does  not  thereby  lose  the  general  privilege  which 
the  law  of  nations  has  conferred  upon  persons  filUng 
that  high  character, — the  proviso  in  the  statute  of  Anne 
h'miting  the  privilege  in  cases  of  trading  applying  only  to 
the  servants  of  the  embassy.  For  this  Barbuifs  Case, 
Gas.  Temp.  Talbot,  281,  is  an  authority. 

Admitting,  then,  that  M.  Drouet  is  a  person  entitled 
to  the  privileges  and  immunities  which  the  law  of  Eng- 
land accords  to  ambassadors  from  foreign  friendly  courts, 
and  that  he  does  not  forfeit  them  by  engaging  in  com- 

(a)  The  followiog  cases  were  W.  142,  and   Wilson  r.  The 

aftenrards  referred  to, — JShans  Caledonian  Bailwaif  Company y 

Y.Tke  Dublin  and  Drogheda  5  Exch.  822. 
EaiUoay  Company,  14  M.  &. 
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mercial  ventureay — the  question  ia,  whether  he  is,  onder 
all  the  drcQEustances  diadoaed  by  the  affidavit  before  ha, 
entitled  to  the  privilege  which  he  daims.  Although  it 
is  admitted  that  no  process  can  be  available  againat  the 
person  or  the  goods  of  a  foreign  ambassador  or  minister, 
no  case  has  been  cited  to  shew  that  an  application  in  the 
present  form^  to  stay  all  proceedings,  is  available  in  the 
courts  of  this  country.  On  the  contrary,  in  the  case  of 
ambassadors^  servants,  it  appears  that  the  practice  has 
been,  not  to  stay  the  proceedings  altogether,  but  to  dis- 
charge the  party  from  custody,  on  entering  a  common 
appearance.  The  case  of  Crosse  v.  Talbot ^  8  Mod*. 288, 
recognises  that  as  the  true  principle.  The  motion  on 
the  part  of  the  defendant  there  waa,  to  aet  aside  the  bail- 
bond  given  upon  his  arrest,  on  his  filing  common  bail ; 
and  the  rule  was  dischaiged,  on  the  ground  that  the 
party  did  not  bring  himself  strictly  within  the  privilege 
allowed  to  the  servant  of  an  ambassador ;  the  court  hold- 
ing, that,  to  entitle  him  to  the  privilege,  he  ou^t  to  be 
a  domestic  servant,  and  really  to  exercise  the  duties  of 
the  office,  and  that  his  being  a  mere  nominal  servant  b 
not  enough.  And  the  reporter  adds, — ''A  great  many 
cases  have  since  been  determined  upon  the  same  prind-  ^ 
pie;  but  it  was  in  those  cases  held,  that  the  idea  of  a.a 
domestic  servant  was  not  confined  to  his  living  in  a^ 
foreign  minister's  house,  provided  he  waa  a  real  aervant.^ 
and  actually  performed  the  service.''  The  course, 
fore,  seems  to  have  been  in  these  cases,  not  to  move  U^^ 
stay  all  proceedings,  but  to  move  to  set  aside  or 
the  bail-bond,  upon  the  defendant's  filing  common 
No  case  has  been  dted,  of  a  motion  to  stay  the 
ings,  where  the  personal  liberty  of  the  applicant  has 
been  interfered  with.  Further,  I  am  aware  of  no 
in  which,  where  there  are  several  defendants,  and 
action  has  been  allowed  to  go  on  to  the  verge  of  tri^ 
the  proceedings  have  been  stayed  upon  the  applicatii»'. 
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of  (me  of  the  defendants.  Snch  a  course  would  be  obvi-  1854. 
ODflly  uiyust  to  the  other  defendants^  seeing  that  the  ex-  tatlob 
pense  they  had  already  incurred  would  thereby  be  ren-  ^' 

dered  useless.  Without,  however,  dwelling  upon  that, 
it  seems  to  me  that  this  motion  must  fail,  upon  the 
merits. 

The  action  is  brought  against  four  defendants, — the 
writ  being  sued  out  against  M.  Drouct  and  the  three 
others  as  joint-contractors.  No  doubt,  the  plaintiff  was 
bound,  at  the  peril  of  a  plea  in  abatement,  to  sue  all. 
The  writ  being  issued,  nothing  is  done  upon  it  which 
can  at  all  interfere  with  the  exercise  by  M.  Drouet  of 
bis  diplomatic  functions,  or  with  his  personal  comfort 
or  dignity.  But,  knowing  that  a  writ  has  issued,  or 
having  reason  to  believe  that  it  is  about  to  issue,  he 
causes  his  attorney  to  write  to  the  plaintiff's  attorney, 
desiring  that  the  process  may  be  sent  to  him  for  an  un- 
dertaking to  appear.  He,  therefore,  voluntarily  attorns 
and  submits  himself  to  the  jurisdiction  of  the  court. 
Under  these  circumstances,  I  think  he  cannot  be  per- 
mitted now  to  complain  that  the  suit  has  been  im- 
properly instituted  against  him.  On  the  contrary,  I 
think,  that,  by  analogy  to  the  doctrine  cited  from  the 
learned  jurists  whose  works  have  been  so  laboriously  con- 
sulted, the  action  may  well  be  maintained. 

It  is  said, — and  perhaps  truly  said, — that  an  ambassa- 
dor or  foreign  minister  is  pri^-ileged  from  suit  in  the 
courts  of  the  country  to  which  he  is  accredited,  or,  at  all 
events,  from  being  proceeded  against  in  a  manner  which 
may  ultimately  result  in  the  coercion  of  his  person,  or 
ihe  seuBure  of  his  personal  effects  necessary  to  his  com- 
fort and  dignity ;  and  that  he  cannot  be  compelled,  in 
tnritum,  or  against  his  will,  to  engage  in  any  litigation 
in  the  courts  of  the  country  to  which  he  is  scut.  But 
dl  the  foreign  jurists  hold,  that,  if  the  suit  can  be 
finmded  without  attacking  the  pei'sonal  liberty  of  the 
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1854.        ambassador^  or  interfering  with  hi»  dignity  or  peraoiud 
Z  comfort,  it  may  proceed.     Various  passages  have  been 

o.  dted  to  shew,  that,  in  countries  where  the  Civil  law 

prevails,  and  where  jurisdiction  can  be  founded  by  a 
proceeding  in  rem  in  the  first  instance,  where  there  are 
houses  or  lands,  which  are  immoveable,  that  may  be 
taken  to  found  the  jurisdiction,  the  suit  may  proceed* 
Moveable  goods,  too,  which  are  unconnected  with  the 
personal  comfort  and  dignity  of  the  ambassador,  may  be 
taken  for  the  same  purpose.  And,  when  we  consider 
the  effect  of  the  proceeding,  and  what  may  be  done  by 
the  party  sued,  there  seems  to  be  no  substantial  distinc- 
tion between  the  two  modes:  because,  although  it  is 
true,  that,  in  countries  where  the  Civil  law  prevails,  £he 
proceeding  is  in  rem,  and  the  means  of  Utigation  between 
the  parties  incidentally  established  without  anymolestar 
tion  or  interference  with  the  person  of  the  defendant ; 
yet,  if  the  defendant  chooses  to  appear,  for  the  purpose 
of  protecting  his  goods  and  investigating  the  matter  ia 
dispute,  he  may  convert  that  which  was  originally  a 
proceeding  in  rem  into  a  proceeding  in  personam.  And 
such  is  commonly  the  course  in  the  Scotch  courts.  I^ 
therefore,  as  in  Holland,  and  in  some  other  countries, 
where  goods  may  be  taken  for  the  purpose  of  founding 
jurisdiction,  the  defendant  may  come  in  and  convert  the 
proceeding  in  rem  into  a  proceeding  in  personam,  and  so 
attorn  or  submit  himself  to  the  jurisdiction,  it  seems  to 
me  that  there  is  no  distinction  between  that  case  and 
the  present,  where  there  has  been  no  attempt  on  the 
part  of  the  plaintiff  to  disturb  the  comfort  or  interfere 
with  the  personal  liberty  of  the  foreign  minister,  but 
where  there  has  been  the  mere  issuing  of  a  writ  to  which 
he  has  voluntarily  appeared,  and  thus  submitted  himself 
to  the  jurisdiction.  I  do  not  feel  myself  at  all  pressed  by 
the  argument  urged  by  Mr.  Willes,  that  the  privilege  in 
question,  being  the  privilege  of  the  sovereign,  cannot  be 
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absncloned  or  waived  by  the  ambassador:  fbr^  when  the  1864.  < 
anttoritieB  upon  which  that  argument  is  sought  to  T^rum 
b<^ -sustained^  come  to  be  examined^  they  do  not  shew  '>• 

that  the  ambassador  may  not  submit  himself  to  the 
jurisdiction,  for  the  purpose  of  haying  the  matter  «in 
difference  investigated  and  ascertained ',  but  only  that 
the  sacred  character  of  the  pefton  of  the  ambassador 
cannot  be  affected  by  any  act  or  consent  on  his  part^ 
and  that,  by  interfering  with  the  person  of  the  am- 
bassador, or  with  the  goods  which  are  essential  to 
the  personal  comfort  and  dignity  of  his  position, 
you  are  in  effect  attacking  the  privilege  of  his  mas- 
ter. That,  however,  is  not  the  case  here:  for  any 
thing  that  appears,  M.  Brouet  id  sued, — he  being  a  joint- 
contractor,  and  so  a  necessary  parly  to  the  action,—* 
merely  for  the  purpose  of  ascertaining  the  liability  of  the 
other  defendants.  If  he  had  not  thought  fit  to  attorn 
to  the  jurisdiction,  but  had  allowed  judgment  to  go  against 
him  by  defoult,  non  constat  that  anything  would  have 
been  done  upon  the  judgment,  otherwise  than  by  en- 
forcing it  against  the  other  defendants.  If  any  ca.  sa. 
or  fi.  fa.  were  issued  against  him  upon  the  judgment, 
the  statute  of  Anne  would  have  applied,  and  the  court 
uHght  have  been  called  upon  to  interfere  to  prevent  its 
being  put  in  force  against  him.  It  seems  to  mc  that 
M.  Drouet  here  has  courted  the  jurisdiction,  and  that 
we  ought  not  to  interfere. 

Ma0le,  J.  I  am  of  opinion,  that,  as  M.  Drouet  has 
voluntarily  appeared  to  the  action,  and  allowed  it  to  go 
on  through  several  stages,  so  that  the  application  could' 
not  be  granted  without  prejudice  to  the  rights  of  the 
other  defendants,  as  well  as  to  those  of  the  plaintiff, 
the  present  motion  ought  not  to  succeed.  Whether  an 
ambassador  or  public  xhinister  duly  accredited  to  the 
Queen,-^which  'M.  Drotiet  undoubtedly  is,— is  so  faJp 

VOL.  XIV.— c.  B.  M  H 
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18S4.       privileged  as  to  be  £ree  from  all  liabilifyto  h&  saed  in 
jj^YUjsL       *^^  courts  of  this  coimtryj  is  a  very  grave  question^  and 
<'•  one  which  does  not  seem  to  have  been  settled  by  aay 

judicial  determination  in  our  courts^  or  indeed  elsewhere. 
In  -the  cases  of  applications  on  behalf  of  domestic  aev- 
vants  of  ambassadors,  for  the  special  remedy  givmi  by 
the  3rd  section  of  the  statute  of  Anne,  the  form  of:  the 
application  has  always  been,  to  CBocel  the  bail-bond,:  and 
to  discharge  the  party,  on  filing  comnum  bail. : .  That 
l^HAdng  been  the  extent  of  the  relief  asked,  itnoaj  .be.a 
q^e8tion  whether  more  would  have  been  giranted  if  more 
had  been  asked.  Probably  not.  But  there  JB  a  maiu- 
fest  distinction  between  the  case  of  an  ambas^or  and 
that  of  the  domestic  servant  of  an  ambassador.  ■  ,The  {nivi- 
lege  i^  not  that  of  the  servant,  but  of  the  ambassador. 
It  is  based  on  the  assumption,  that,  by  the  arrest  of,  my 
of  his  household  retinue,  the  personal  comfort  and  state 
of  the  ambassador  might  be  affiacted*  Whence  these  are 
not  interfered  with,  the  ambassador  is  not  affected  by 
the  suit,  and  consequently  the  servant  has  no  privilege. 
These  cases  do  not  in  any  degree  determine  the  point 
which  has  been  attempted  to  be  raised  on  the  present 
occasion, — and  imdoubtedly  it  is  a  point  which  is  very 
fit  to  be  considered  whenever  it  may  be  properly  pre- 
sented for  decision, — viz.  Whether  an  ambassador  or 
public  minister  can  be  brought  into  court  against  his 
will,  by  process  not  immediately  affecting  either  his 
person  or  his  property,  and  have  his  rights  and  liabilities 
ascertained  and  determined.  Unquestionably  it  must  to 
a  certain  extent  interfere  with  the  ambassador's  comfort 
to  have  his  rights  in  any  way  made  the  subject  of  litiga- 
tion ;  and  therefore  it  may  well  be  that  the  privilege  he 
enjoys  is  as  large  and  extensive  as  Mr.  Justice  Black- 
stone  afi&rms  it  to  be.  But  it  is  unnecessary  to  determine 
that  question  upon  the  present  occasion,  because,  what- 
ever may  be  the  extent  of  the  ambassador's  privilege  in 
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that  respect,  I  tUnk,  that,  where  he  is  sued  jointly  with  1864. 
others,  and  appears  to  the  process,  and  allows  the  suit  Tatlob 
to  go  on  to  an  advanced  stage  without  offering  any 
objection,  and  where  there  does  not  appear  to  be  any 
intention  on  the  part  of  tlie  plaintiff  to  interfere  with 
either  the  person  or  the  property  of  the  ambassador, 
and  where  the  action  may  proceed  to  its  ultimate  termi- 
nation without  any  such  molestation  or  interference,  we 
should  do  wrong  to  give  effect  to  a  claim  of  privilege 
which  has  been  so  abandoned  by  the  voluntary  act  of  the 
party.  For  these  reasons,  I  agree  with  my  Lord  Chief 
Justice  that  this  rule  ought  to  be  discharged. 

Ceesswell,  J.  I  entirely  agree  with  my  Lord  and 
my  brother  Maule,  and  for  the  reasons  given  by  the 
latter,  that  the  rule  should  be  discharged. 

Williams,  J.,  concurred. 

Pearson,  (or  the  plaintiff,  asked  for  costs. 

Per  Curiam.     We  say  nothing  about  costs. 

Rule  discharged. 


M  M  2 


MEMORANDA. 

On  the  13th  of  March^  Sir  Thomas  Noon  Talfourd^ 
one  of  the  Judges  of  the  Court  of  Common  Fleas, 
expired  suddenly,  whilst  addressing  the  Grand  Jury  at 
the  Stafford  Assizes. 

Richard  Budden  Crowder^  Esq.,  of  the  Middle  Templei, 
one  of  Her  Majesty's  Counsel  learned  in  the  Law, — 
having  first  been  called  to  the  degree  of  the  Coif, — was 
appointed  a  Judge  of  the  Court  of  Common  Pleas,  and, 
on  the  second  day  of  the  ensuing  Easter  Term,  took  the 
oaths  and  his  seat  in  Court  accordingly. 

He  gave  rings  with  the  motto  "  Lex  omnibus  una." 
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Tub  JiTDaES  who  usually  sat  ts  banco  in  this  tebm,  wehb,— 

Jebtis,  0.  J.,  Cbbsbwell,  J.,  Williams,  J.,  and  Crowdxb,  J^  1854. 


The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany, Appellants;  Crisp  and  Another,  Respondents. 

April  27. 

1  HIS  was  an  action  originally  commenced  at  the  suit  Pigs  were  de- 
of  the  respondents  and  one  William  Logan  against  the  ^\  taiiway 
appellants,   in    the    county-court  of   Northumberland  **J^*^^  ^J^**" 

Yr  ICKy    vO   D6 

holden  at  Alnwick,  to  recover  the  sum  of  50/.  damages  ctrriedtoNcw- 
against  the  appellants,  on  the  ground  set  forth  in  the  ingthecar^^' 
particulars  annexed  to  the  summons,  of  which  the  fol-  "^'  ^^\!^' , 

*  '  ceivmg  a  ticket 

lowing  is  a  copy  : —  intimating  the 

_  o  -o  o  terms  upon 

In  the  county-court,  &c.     Between,  &c.  which  alone 

"  For  damages  occasioned  to  the  plaintiffs  by  the  de-  ^^d^k  to 

carry  them, 
one  of  which 
was  as  follows : — "  That  the  company  be  not  responsible  for  the  non-delivery  of  the  stock 
within  any  certain  or  reasonable  time,  nor  in  time  for  any  particular  market,  nor  are  they  re- 
quired to  forward  by  any  particular  train," 

In  an  action  by  A.  agmnst  the  company  in  the  county-court,  for  injurv  to  the  pigs  from 
delay  in  the  conveyance  of  them,  the  judge  left  it  to  the  jury  to  say  whether  the  company 
received  the  pigs  as  common  carriers  for  hire  for  carriage,  or  whether  they  received  them 
under  the  special  contract  set  forth  in  the  ticket.  The  jury  having  found  against  the  com- 
pany : — Held,  a  misdirection,  inasmuch  as  there  was  no  evidence  whatever  that  the  com- 
pany had  received  the  pigs  upon  any  other  contract  than  that  set  forth  in  the  special 
contract. 
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1864.       fendants^  as  carriers  for  hire^  for  not  carrying  and  de- 

TuB  YonK,     livering  divers  cattle,  sheep,  cows,  oxen,  and  other  live 

N ^ B^^wi^c'    ^*^^  ^^^  *^^  plaintiffs,  at  Newcastle-upon-Tyne,  on  the 

Railway  Co^  28th  of  November  last,  with  reasonable  and  proper 

CuBP,        promptitude  and  dispatch,  for  which  the  hire  was  paid  ; 

^^«^-        whereby  the  plaintiffs  were  put  to  the  loss  and  damage 
of  50//' 

On  the  trial,  before  the  judge  of  the  said  court  and  a 
jury,  on  the  26th  of  January  last^  the  following  facts 
were  stated  by  the  witnesses  of  the  respective  parties : — 
That  the  respondents  were  partners  as  cattle-jobbers^ 
and  the  appellants  were  common  carriers  by  railway  for 
hire,  from  Alnwick,  in  the  county  of  Northumberland, 
to  Newcastle-upon-Tyne ;  that  a  cattle-market  is  held 
at  Alnwick  every  Monday  fortnight,  for  the  sale  and 
purchase  of  cattle,  sheep,  and  pigs;  that  a  similar 
market  is  held  at  Newcastle-upon-Tyne  on  the  Tuesday 
of  every  week,  so  that  cattle  purchased  at  Alnwick 
market  for  the  purpose  are  usually  carried  on  the  same 
day  to  Newcastle-upon-Tyne ;  that  the  market  at  New- 
castle-upon-Tyne nominally  is  open  from  five  o'clock  in 
the  morning  until  three  o'clock  in  the  afternoon,  but 
that  practically  it  is  ended  between  ten  and  eleven 
o'clock  in  the  forenoon ;  that,  on  the  28th  of  November 
last,  the  respondents  and  William  Logan,  who  had  been 
at  the  cattle  market  at  Alnwick  in  the  forenoon  of  that 
day,  brought  some  sheep  and  pigs  which  the  respondents 
had  purchased  at  the  same  market,  and  which  were  their 
joint  property,  and  some  sheep  which  Logan  had  pur- 
chased at  the  same  market,  and  which  were  his  separate 
property,  to  the  Alnwick  station  of  the  appellants,  at 
about  one  o'clock  in  the  afternoon,  for  the  purpose  of 
having  them  conveyed  from  thence  by  the  appellants' 
railway  to  Newcastle-upon-Tyne,  intending  to  offer 
them  for  sale  at  the  cattle-market  to  be  holden  at  New- 
castle-upon-Tyne at  an  early  hour  on  the  following 
morning. 
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On  tbe  part  of  the  respondenta,  end«ioe  was  pwu,       ISS4. 

that  th^  and  W.  Logan  engaged  two  and  a  half  tmcka  Thi  Tore 

for  sheep,  and  a  half  truck  for  pigs,  foe  which  they  paid  Newcastui 

it.  4»,  Sd.t  before  three  o'clock,  FJkl.,  and  that  oertun  SauwaxCo., 
tioketfi  were  givoa  before  half  paat  three,  P J\f .  q^^ 

£videiioe  was  given  hj  the  appellanta,  that  a  ticket        b*"?- 
was  given  to  the  respondent  Crisp,  of  which  the  follow- 
ing is  B  copy  : — 

"  York,  Newcastle,  and  Berwick  Kailway. 
"  Live  Stock  Department,  No.  156. 


Kb.  or 
WW". 

DcuripUoD 

luu. 

F-Jdoo. 

r*iii. 

Tspij. 

1 

Sheep. 

i 

i 

1 

JE 

^ 

14 

<1. 

AlDwkk«tiitioD.  Nov. 

2(^1853. 
Nrune.    Crup. 

from to . 

Thomw  KewloD, 
Clerk. 

"  The  live  stock  named  on  this  ticket  are  delivered  to 
and  received  by  the  company  saliiject  to  the  conditions 
(HI  the  back  thereof." 

On  the  back  waa  piinted,— ■ 

"  The  witbio-mentioned  atock  is  received  by  the  com- 
pany on  the  following  conditiona : — 

"  That  the  oTmec  undertakes  all  lisk  of  loading,  no* 
loading,  and  carriage,  whether  arising  from,  the  negU* 
gence  or  default  of  the  company  or  their  servants,  or 
from  defects  oi  imperfectiooa  of  the  station  |datfonn  ok 
other  place  of  loading  ot  unloading,  or  of  the  carnage  in 
which  tiiBj  may  be  loaded  or  conveyed,  or  £rom  any 
other  cause  whatever. 

"  That  the  company  be  uot  reaptmsible  for  the  aurn- 
delivery  of  the  stock  within  any  certain  or  reasonable 
time,  nor  in  time  for  any  particular  market ;  aor  are 
they  required  to  forward  by  any  particular  train. 
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1854.  ^^Thait  the  oompany  will  grant  free  paasoB  to  per- 
sons  havinff  the  care  of  live  stock,  as  an  inducement  to 

The  Yobk 

Newcastle,    owners  to  send  proper  persons  with  and  to  take  charge 
^IilwIyCo.   ^^  *®°^-    Those  passes  are  not  available  by  passenger- 
App-*         trains,  nnless  the  cattle  be  attached  to  them. 

fjptep 

Rcsp/  '^  This  ticket  to  be  delivered  up  at  the  place  of  destina- 

iiaa ;  in  de£Biiilt  of  which^  the  stock  herein  named  will 
be  detained^  and  remain  at  the  owner's  risk  and 
expense" 

It  was  further  proved^  that,  at  the  time  the  re* 
spondents  and  Ix^an  came  to  the  station  with  their 
sheep  and  pigs,  and  engaged  the  trucks,  there  were  no 
disengaged  cattle-trucks  at  Alnwick,  as  the  respondents 
knew;  that,  after  waiting  several  hours,  the  station* 
master  advised  the  respondents  to  go  on  to  Newcastle- 
upon-Tyne  by  the  passenger-train  which  left  Alnwick 
station  at  half  past  six  o'clock  in  the  evening,  for  which 
purpose  he  franked  them.  The  usual  course  is,  for  the 
owner  of  the  cattle,  or  for  a  servant  for  him,  to  attend 
in  the  train  which  carries  his  stock. 

Before  the  respondents  left  Alnwick  station  for  New- 
castle-upon-Tyne, but  after  the  delivery  of  the  tickets  to 
the  respondents,  the  station-master  at  Alnwick  said  there 
would  soon  be  trucks  at  the  Alnwick  station,  and  the 
sheep  and  cattle  would  follow  them  the  same  evening. 
The  respondents,  on  this  assurance,  left  for  Newcastle- 
upon-Tyne  by  6.40  train,  and  left  William  Logan  with 
a  servant  behind  to  look  after  the  cattle  at  Alnwick. 
Logan  waited  till  eleven  o'clock  at  night,  and  then, 
seeing  no  appearance  of  any  trucks,  demanded  back 
frt)m  the  station-master  the  money  which  had  been  paid ; 
which  was  refused.  Logan,  after  waiting  till  after  one 
o'clock  next  morning,  was  told  by  one  of  the  servants  of 
the  company  to  go  away,  and  he  did  so,  and  left  a  man 
to  look  after  the  stock,  which  were  put  into  the  coal 
depot. 
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About  four  o'clock  in  the  morning  of  Toeaday,  the        1854. 
29th  of  November  last,  some  waggons  vrere  provided,     Thb  Yobk, 
but  in  such  a  fiithy  state  that  ereat  difficulty  was  expe«    Nkwcaati.^ 
rienced  in  getting  the  cattle  forced  into  them.     They    Bailwat  Co.,     « 
were  forwarded  by  a  train  which  followed  in  the  rear  of        c^p, 
the  Government  passenger-train  which  leaves  Alnwick        ^^^ 
at  8  o'clock,  A.M.,  and  did  not  arrive  in  Newcastle 
until  half  past  10  o'clock,  A.M. 

Before  the  cattle  could  be  placed  in  Newcastle  maitet 
for  sale,  it  was  11  o'clock,  A.M.,  and  the  market  there 
was  over ;  and,  the  cattle,  having  been  for  two  nights 
and  one  day  without  food,  were  so  much  injured  by 
himger  that  they  were  in  great  part  unsaleable,  and 
several  of  them  died,  and  others  were  up  to  the  day  of 
the  trial  unsold  in  consequence  of  the  condition  to 
which  the  hunger  had  reduced  them. 

William  Logan  proved,  that  he  had  been  offered  for 
some  of  his  best  sheep  Kto.  per  head  less  than  he  had 
given  for  them  at  Alnwick  on  the  previous  day ;  and 
that  he  had  bought  them  with  a  clear  judgment,  that, 
if  they  had  been  carried  to  Newcastle  in  the  usual 
way,  he  would  have  realized  a  considerable  profit. 

On  the  part  of  the  appellants,  evidence  was  given  by 
the  station-derk,  that  he  handed  three  tickets  to  Crisp, 
Thompson,  and  Logan,  respectively,  and  thereupon  took 
up  the  money  which  they  had  paid ;  and  that  the  tickets 
were  in  form  and  indorsed  as  set  out  above. 

The  witness  called  by  the  appellants  distinctly  ad- 
mitted that  no  copy  or  duplicate  of  the  ticket  was  given 
nor  was  it  read  to  any  of  the  respondents  nor  Logan ; 
nor  was  the  attention  of  any  of  them  directed  to  the 
contents  or  meaning  of  the  tickets.  It  was  admitted 
that  the  tickets  were  returned  to  the  appellants  at 
Newcastle. 

No  evidence  was  offered  by  the  appellants  to  shew 
any  cause  for  the  delay  in  forwarding  the  cattle.  General 
evidence  of  the  loss  was  given. 


581^.  I]f>  VHB  COM|IOK;PLKA%: 

1854.  On  the  conclusion  of  the  respondents'  oase;  it  was 

contemded^  for  the  appellants^  that  the  plainiiffii  in  the 


ThbTorv,  ...  -  -  -  - 

NiwcjiBTLB,    action,  VIZ.  the  respondents  and  liOgan^  must  be  non- 

^^X,  suited,  inasmuch  as  they  vere  not  jointly  intererted  i» 

App^        the  cattle. 

Cbisp, 

BeBp,  The  judge  declined  to  nonsuit  the  plaintifis^  but 

struck  out  the  name  of  Logan,  under  rule  100  of  the 

county-courts  rules,  upon  the  terms  that  Logan  ahould* 

not  sue  for  a  sum  which  with  the  amount  of  damages  to 

be  recovered  by  the  respondents  should  exceed  &0L 

It  was  then  oontended,  on  behalf  of  the  appellautSj  thai  • 
the  tickets  delivered  to  the  respondents  constituted  « 
special  contract  or  contracts,  disclosing  the  terms  oa 
which  the  appellants  accepted  the  respondents'  stock, 
and  barred  the  respondents  from  maintaining  the  action  $ 
and  that  it  was  not  necessary  that  the  ticket  lAoidd  have 
been  read  over  to  the  respondents ;  a];id  that  Uie  appdU- 
lants  were  entitled  to  a  verdict;  for  which  the  fbUowiog 
cases  were  cited, — Pcdmer  v.  The  Grand  Junction  Haif^  ■ 
way  dnnpany,  4  M.  &  W.  749,  7  Dowl.  P.  C.  232,  Tie 
Oreai  Northern  Railway  Company,  Appellants,  MorvUhi 
Respondent,  21  Law  Joum.,  N.  S.,  CL  B.  310,  Chippen^ 
dale  V.  The  Lancashire  and  Yorkshire  RaUway  Compan/yt 
21  Law  Joum.,  N.  S.,  Q.  B.  22,  Amten  v.  The  Mw^ 
Chester f  Sheffield^  and  Lincolnshire  RaUway  Company ^ 
16  Q.  B.  600,  and  Carr  v.  The  Lancashire  and  York- 
shire Railway  Company,  7  Exch.  707. 

The  attorney  for  the  respondents,  in  reply,  contended 
that  it  was  for  the  jury  to  decide  whethar  the  money 
was  paid  under  the  ordinary  parol  contract,  to  the  ap- 
pellants, as  common  carriers,  or  imder  the  special  coof 
tract  attempted  to  be  set  up  by  the  appellants.  The 
learned  judge  held  that  the  case  should  go  to  the  jury. 

The  attorney  for  the  respondents,  in  addressing  the 
jury  in  reply,  contended,  amongst  other  things,  that, 
in  the  pieponderance  of  the  evidence,  the  cattle  wexe 
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received  by  the  defendants  (the  appellants)  as  oomnum       1854. 
carriers  for  hire ;  and  that  no  actual  notice  of  the  ooii-  ""rraYOTx™ 
tents  of  the  paper  was  given ;  and  that^  when  the  praer    Nswcastuk/ 
was  given^  it  was  long  after  the  money  and  cattle  were   Baixwat  Ck)« 
received ;  and  that  the  ticket  was  not  delivered  until  it        qJ^ 
was  late  and  illegible.  ^^^ 

The  learned  judge  did  not  direct  the  jury  as  to  the 
legal  effect  of  the  ticket^  but  put  the  following  questions 
to  them^ — Firsts  are  the  respondents  common  carriers 
for  hire  ? — Secondly^  did  they  receive  the  plaintifib'  cat^ 
tie,  as  common  carriers  for  hire^  for  carriage^  or  did 
they  receive  them  under  the  special  contract  set  forth 
in  the  ticket? — Thirdly,  did  the  station-master  furtiier 
contract  that  the  trucks  should  be  furnished  soon  ?  If 
they  found  the  first  question,  and  the  first  part  of  the 
second  question,  in  the  affirmative,  they  were  to  say 
what  damages  the  plaintiffs  had  sustained. 

The  jury,  after  a  long  deliberation,  returned  the  fol- 
lowing verdict  for  the  plaintifis: — ''The  jury  find  the 
damages  to  be  80/. ;  that  the  company  are  common  car- 
riers, and  received  the  goods  without  any  limitation  of 
their  liability  by  any  special  contract ;  and  that  the  only 
special  contract  was,  the  subsequent  promise  of  the 
station-master,  that  the  trucks  would  be  ready  soon/' 

The  appellants'  attorney  then  applied  to  the  judge  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence :  but  the  application  was  refused. 

If  the  court  should  be  of  opinion  that  the  judge  ex- 
ceeded his  power,  by  striking  out  William  Logan's  name, 
or  if  the  judge  improperly  directed  the  jury,  a  nonsuit 
was  to  be  entered,  or  a  new  trial  granted,  as  the  court 
might  think  fit. 

J.  AddisoHy  for  the  appellants  (a),  referred  to  Austiny. 

{a)  The  points  marked  for  appellants,  wore, — ''That  the 
argument  on  the  part  of  the     judge  improperiy  left  to  the 
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1854.       The  Mmehester,  Sheffield,  and  Lincolnshire  RMwa^ 


Beipb 


The  Yowc,  Company ^  ante,  Vol.  X,  p.  454,  where  horses  -were  de- 
NxwcABTLE,  Urered  to  a  railway  company,  to  be  carried  by  theim 
Railway  Ca,  firom  A.  to  B.,  for  hire,  subject  to  a  note  or  ticket  coi^ 
taining  the  following  notice, — ''This  ticket  is  issued 
subject  to  the  owner's  undertaking  to  bear  all  the  risk 
of  injury  by  conveyance  and  other  contingencies;  and 
the  owner  is  required  to  see  to  the  efficiency  of  the 
carriage  before  he  allows  his  horses  or  live  stock  to  be 
placed  therein ;  the  charge  being  for  the  use  of  the  ivdl- 
way,  carriages,  and  locomotive  power  only,  the  company 
will  not  be  responsible  for  any  alleged  defects  in  their 
carriages  or  trucks,  unless  complaint  be  made  at  th^ 
time  of  booking,  or  before  the  same  leave  the  station; 
nor  for  any  damages,"  however  caused,  to  horses,  cattle^ 
or  live  stock  of  any  description,  travelling  upon  their 
railway,  or  in  their  vehicles :''  and  it  was  held,  that  this 


juiy  the  qudstioD  of  law,  as 
well  as  the  question  of  fact: 
That  he  ought  to]  have  lefl  to 
the  jury  the  question  of  fact, 
whether  the  ticket  mentioned 
in  the  case  was  or  was  not  de- 
livered to  and  received  by  the 
respondents,  or  either  of  them, 
tit  the  time  the  station-master 
engaged  to  carry  the  cattle  by 
the  railway  and  received  the 
money  for  the  carriage,  and 
should  have  directed  the  jury, 
that,  if  they  found  the  ticket 
was  80  delivered  and  received, 
the  cattle  were'carried  under  a 
special  contract,  on  the  terms 
indorsed  on  the  ticket,  and  that 
the  action  was  not  maintain- 
able; and  that  the  statement 
by  the  station-master  that  the 
trucks  would  arrive  soon, 
could  not  have  the  effect  of  re- 


scinding or  altering  the  spanl 
contract :  That  the  qnastLOOS, 
whether  the  appeUants  were 
common  carriers  for  hire, 
whether  they  received  iSie 
tie  as  common  carriers  Ibrhirf^ 
were  improper  questions  to  he 
lefl  to  the  juiy :  That  it  was  a 
misdirection  of  the  judge  to 
tell  the  jury,  that,  if  they  fomd 
the  first  question,  and  the  fizsl 
part  of  the  second  question,  in 
the  affirmative,  they  were  to 
find  damages  for  the  respond- 
ents: And  that  the  name  of 
Logan  was  improperly  struek 
out,  and  that  the  judge  exceed- 
ed his  jurisdiction  in  strikiog 
out  that  name,  inasmueh  as  the 
evidence  shewed  that  the  00(0- 
tract  to  carry  the  cattle  was  a 
joint  contract  made  with  the 
spondcnte  and  Logan  joiaiily 
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QOMtituted  a  special  contract ;   and  that,  giving  to  its        1854. 
wordM  their  most  limited  meaning,  they  must  appl j  to     tiie  Yore, 
all  riska^  of  whatever  kind,  and  however  arising,  to  he  ^^  Bb^ick 
aioountered  in  the  course  of  the  journey ;  and,  therefore.    Railway  Ca, 
tliat  the  company  were  not  responsible  for  injury  done        Csibp, 
to  a  horse  firpm  the  firing  of  a  wheel,  in  consequence  of        ^^^ 
the  neglect  of  the  servants  of  the  company  to  grease  it. 
[JervU,  C.  J.    We  cannot  decide  against  the  company 
herej  without  overruling  that  case.      We  must  hear  the 
re^ondents.] 

Baymondf  for  the  respondents,  (a)  The  objection  on  the 
part  of  the  appellants  here  is,  that  the  jury  have  found 
an  improper  verdict :  and  that  is  no  ground  for  an  ap- 
peal under  the  13  &  14  Yict.  c.  61,  s.  14.  [Cressioell, 
J.  The  complaint  is,  that  the  judge  misdirected  the  jury. 
The  facts  were  clear :  there  was  no  proof  that  the  clerk 
made  any  other  contract  than  the  special  contract  con- 
tained in  the  ticket;  and  the  judge  should  have  told 
the  jury  so.  Jervis,  C.  J.  The  case  is  precisely  within 
that  referred  to:  it  is  mere  waste  of  time  to  argue 
against  it.]  The  latest  case  upon  the  subject, — Walker 
T.  The  York  and  North-Midland  Railway  Company,  2 
Ell.  tc  B.  750, — shews  that  it  is  a  question  for  the  jury. 
That  was  an  action  against  a  railway  company  for  not 
duly  canying  fish  from  Scarborough  to  Manchester, 
averred  to  be  received  by  the  defendants  at  Scarborough 
to  be  carried  by  the  defendants  as  common  carriers  to 
Manchester.     The  defendants  pleaded, — that  they  did 

(a)  The  points  marked  for  properly   directed   the    jury, 

ajrument  on  the  part  of  the  4.  That  there  was  no  [impro- 

i^pondents,  were, — "1.  That  per  or  erroneous]  determina- 

the  judge  was  ri|^ht  in  striking  tion  or  direction  of  the  court 

out  the  name  of  Lo^n.  2.  That,  in  point  of  law,  or  improper 

whether  he  was  right  or  wrong  admission  or  rejection  of  evi- 

in  striking  it  out,  ]iis  having  dcnc«,  furnishing  a  ground  of 

tione  so  ftLmished  no  ground  appeal  within  the  13  &  14  Vict, 

of  appeal.    3.  That  the  judge  c.  01,  s.  14." 


.GA6  IM   TRB   CQjmON   »£CiM, 

1864.  not  receive  the  fi$h  as  common  carriers^-^and  that  tliejr 
ThkYobx  receired  it  on  certain  Bpecial  terms  set  oat  in  the  plfea. 
NswcAflTLB,  ^t  the  trial,  there  was  evidence  that  the  defendants 
RailwatOo.,  prmted  many  notices^  declaring  that  they  would  not 
^,  carry  fish  except  on  terms  relieving  them  from  aU 
^^^-  liability^  and  dedaring  also  that  none  of  their  servinoits 
had  power  to  vaiy  those  terms;  that  a  parcel  of  these 
nntiees  were  sent  to  Scarborongh^  and  served  on  the 
fish-merchants  there^  including  the  plaintiff;  that  they 
generally  threw  down  the  notices ;  and  that  the  plainti£P 
told  the  defendants'  station-master  at  Scarboroagfa  that 
they  were  not  of  any  tise ;  after  whioh  the  firfi  weref  seAt 
by  the  plamtiff  by  the  defendants'  railway^  and  were  mift 
duly  carried.  The  judge  advised  the  jury^  if  they  wekiB 
satisfied  that  the  plaintiff  was  served  with  the  notice^  to 
infer^  as  a  fact,  that  he  sent  the  fish  on  a  special  con- 
tract embodying  the  terms  contained  in  it,  unless  the 
i^ntiSf  before  he  sent  the  fish,  unambiguously  dissented 
from  the  terms,  and  the  defendants  acquiesced  in  his 
dissent.  A  verdict  having  been  found  for  the  defend- 
ants, the  court  held,  that  the  direction  was  under  the 
circumstances  right:  that  the  statute  11  G.  4  &  1  W. 
4,  c.  68,  s.  4,  is  confined  to  public  notices ;  and  that  the 
jiuy  might  rightly  infer,  from  the  plaintiff's  having 
special  notice  that  fish  would  not  be  taken  ^cept  on 
certain  terms,  and  that  no  one  had  power  to  vary  the 
terms,  and  from  his  afterwards  persisting  in  sending  his 
fish,  that  he  assented  to  a  special  contract  to  carry  on 
those  terms;  and  that  they  were  in  that  case  protected 
by  the  special  contract,  under  s,  6.  In  giving  judgment, 
each  of  the  judges  states  the  substantial  question  to  be 
whether  there  was  any  evidence  from  which  the  jury 
might  find  a  special  contract.  If  it  be  a  question  for 
the  jury,  the  real  and  only  objection  here  is,  that  the 
jury  have  found  an  improper  verdict, — not  that  the  judge 
was  wrong  in  the  way  in  which  he  left  the  case  to  them. 


.Grbsswillt^  J,  There  waa  no  evidence  which  the 
judge  was  justified  in  leaving  to  the  juiy^  to  shew  that 
the  defendants  received  these  pigs  aa  common  oarrien 
for  hire.  The  only  evidence  was,  that  they  were  re- 
ceived, upon  the  special  terms  mentioned  in  the  ticket. 
In  the  superior  courtSj  this  would  have  been  a  case  for  a 
bill  of  exceptions. 

WuuLiAMs,  J,  I  am  of  the  same  opinion.  The  judge 
of  the  county«court  seems  to  have  thought  there  was  no 
special  contract,— entusly  overlooking  the  circnmatanoe, 
that,  at  the  time  the  pigs  were  delivered  to  them,  the 
owner  received  a  ticket  expressing  the  terms  upon  which 
i^pne  the  defendants  consented  to  receive  them. 

Judgment  for  the  appellants. 


Beap. 
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The  l^al  effect  of  the  ticket  is  not  disputedL    The  judge        I8M;. 
drew  the  attention  of  Uie  jury  to  the  terms  of  the  con-     Thb  Yobic, 
tract  as  set  forth  in  that  ticket,     [Jervis,  C.  J.  When  ^^^  Bmwick 
the  facts  are  clearly  proved,  or  not  in  dispute,  and  there    R^^wat  Co., 
is  no  case  at  all  for  a  jury,  it  is  the  duty  of  the  judge  to        Cusp. 
nonsuit  the  plaintiff.]     There  was  a  contest  here  as  to 
whether  the  pigs  were  received  by  the  company  to  be 
carried  by  them  as  oonunpn  carriers,  or  upon  the  terms 
coptained  in  the  ticket. 

Jbrvisi  C.  J.  There  was  clearly  a  misdirection  here. 
There  was  no  evidence  whatever  that  the  defendants  were 
common  carriers  c^  cattle  or  Uve  stock,  or  that  they  had 
received  the  pigs  ii;i  question  a^  common  carriers.  The 
judge  should  have  told  the  jiury  distinctly  that  there  was 
nothing  to  justify  them  in  findiug  that  the  pigs  were  re- 
ceived by  the  ocmipany^s  servants  to  be  carried  upon  any 
other  terms  than  those  contained  in  the  special  contract. 
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1854. 


--    ^  Sweeting  v.  Dabthez  and  Others. 

By  a  charter-  X  HIS  was  an  action  of  assumpsit  to  recover  2207/.  3*. 
agreed,  tliat  lOrf.  claimed  by  the  plaintiff  on  a  charterparty  duly 
prwLJto  ^r^  made  and  executed  at  London  on  the  15th  of  November, 

nambuco.  and  1848,  by  and  between  the  plaintiff  and  defendants  re- 
there  load  from  ,  ^ 

the  Actors  of      spectivdy. 

£^^1^  The  declaration  stated,  that,  on  the  15th  of  Novem- 
diachM^  her  ber,  1848,  by  a  certain  charterparty  of  affreightment  then 
—any  leeai '  made  between  the  plaintiff,  therein  described  to  be 
thTextenTof  a  o^'^cr  (as  the  fact  was  and  is)  of  the  good  ship  or 
!?^?^'.*^*  vessel  called  the  "  Enterprise,'^  of  the  measurement  of 

the  freighters  ^ 

might  have  for  SSGnAnrths  tons,  or  thereabouts,  then  in  the  port  of 
sho^prooeed  London,  and  the  defendants,  therein  described  by  and 
v^^^^^^***      under  the  name,  style,  and  firm  of  Messrs,  Darthez, 

legal  port  be- 
tween Valparaiso  and  Gnayaqnil,  and  Guayaquil,  all  or  any,  and  there  discharge  the  cargo 
laden  on  board  at  Pcmambuco,  and  at  the  port  between  Valparuiso  and  GuHyaquil  [and 
Guayaqml]  inclusive,  also  discharge  any  goods  taken  on  board  at  Valparaiso  for  that  pur- 
pose, and  at  any  and  all  the  aforesaid  ports  should  receive  and  take  on  board  a  full  and  com- 
plete cargo  of  legal  merchandise,  and  therewith  proceed  to  Cork  or  Falmouth  for  orders 
to  discharge,  and  deliver  the  same  agreeably  to  bills  of  lading,  on  being  paid  freight  at  and 
afler  the  rate  of  5/.  5*.  per  ton, — suchfreight  to  be  in  full  for  the  voyage  ;  the  cargo  from 
Pernambuco  being  freight  free,  a^s  well  as  those  goods  slipped  at  Valparaiso,  if  any,  for 
the  ports  at  which  the  vessel  should  load  her  homeward  cargo. 

Seventy  running  days  were  to  be  allowed  the  siud  merchant,  if  the  ship  was  not  sooner 
dispatched,ybr  loading,  discharging,  and  re-loading  the  said  ship  at  the  several  ports  she 
should  proceed  to  for  that  purpose,  to  commence  and  be  computed  ^m  the  several  periods 
of  the  vessel  being  dear  and  ready  for  those  purposes. 

The  ship  took  in  cargo  at  Pernambuco,  which  was  discharged  at  Valparaiso.  At  Val> 
paraiso  she  took  on  board  goods  belonging  to  the  freighters,  and  also  to  other  merchants, 
for  Paita  (a  port  between  Valparaiso  and  Guayaquil)  and  Guayaquil,  part  of  which  were 
to  be  discharged  there,  and  the  rest  to  be  carried  to  England.  No  part  of  the  home- 
ward cargo  was  put  on  hoard  at  Paita.  The  seventy  running  days  were  all  consumed  at 
Pemxmibuco,  Valparaiso,  Paita,  and  Guayaquil,  viz.  thirteen  nt  Pernambuco,  thirty  nine  at 
Valparaiso,  eight  at  Paita,  and  the  rest  at  Guayaquil, — plus  three  days,  for  which  demur- 
rage was  paid  to  the  master : — 

Held,  that  the  stipulated  freight  of  5/.  5*.  covered  the  whole  voyage?,  and  that  tlie  o\\Tior 
was  not  entitled  to  freight  for  the  goods  carried  from  Valparaiso  to  Puita,  although  no 
part  of  the  homeward  cargo  was  loade<l  at  the  last-mentione<l  place. 

Held  also,  that  the  seventy  running  days  "  for  loading,  discharging,  and  re-loading," 
only  applied  to  the  ports  of  loading,  intermediate  discharge,  and  re-loading,  and  conse- 
quently that  the  charterers  were  entitled  to  a  reasonable  time  for  unloading  the  homeward 
cargo  in  London,  without  paying  demurrage. 
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Brothers,  of  London,  mercliants  and  freighters, — it  was        1854. 
that  day  mutually  agreed,  amongst  other  things,  be-      swsb^jso^ 
twecn  the  plaintiff  and  defendants,  that  the  said  ship,  ^' 

being  tight,  staunch,  and  strong,   and  every  way  fitted 
for  the  voyage,  should  with  all  convenient  speed  sail  and 
proceed  not  later  than  the  30th  of  November  instant, 
to  wit,  the  30th  of  November,  1848,  direct  to  Pernam- 
buco,  or  so  near  thereto  as  she  might  safely  get,  and 
there  should  load  from  the  factors  of  the  said  fireightem, 
having  first  discharged  her  cargo   (if  any),  any  legal 
merchandise,  to  the  extent  of  a  full  and  complete  cargo, 
that  the  said  freighters  might  have  for  shipment ;  and, 
being  so  loaded,  should  therewith  proceed  to  YalparaisOj 
a  legal  port  between  Valparaiso  and  Guayaquil,  and 
Guayaquil,  all  or  any,  and  there  discharge  the  cargo 
laden  on  board  at  Pemambuco,  and  at  the  port  between 
Valparaiso  and  Guayaquil*  inclusive  also  discharge  any  [•and  Gugya- 
goods  taken  on  board  at  Valparaiso  for  that  purpose  j  ^^*  '^ 
and  at  any  and  all  the  aforesaid  ports  should  receive  and 
tnke  on  board  a  full  and  complete  cargo  of  legal  mer- 
chandise, copper-ore  not  to  exceed  two  thirds  of  the 
cargo,  and  which  full  cargo  the  freighters  bound  them- 
selves to  ship,  not  exceeding  what  she  could  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions,  and  furniture;   and,  being  so  loaded,  should 
therewith  proceed  to  Cork  or  Falmouth   for  orders 
either  to  discharge  at  Santander  or  a  safe  port  in  the 
united  kingdom, — if  London,   in  any   dock  the   said 
freighters  should  and  might  appoint, — and  deliver  the 
same  agreeably  to  bills  of  loading,  on  being  paid  freight  at  Freight, 
and  after  the  rate  of  5/.  5*,  per  ton  of  20  cwt.,  gross  weight, 
for  nitrate  of  soda,  guano,  salted  hides,  coffee,  copper-ore, 
the  other  goods,  if  any,  in  proportion  thereto,  with  10*. 
per  ton  additional  freight  should  the  vessel  be  ordered  to 
Santander :  9uch  freight  should  and  was  to  be  in  full 
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1854.       for  the   voyage;    the  cargo  from  Pemambuco  being 

SwMTnrcT"  fr®ig^^  ^^>  *^  ^®^  ^  those  goods  shipped  at  Valparaiso, 
••  if  any,  for  the  port  at  which  the  vessel  should  load  her 

homeward  cargo :  the  freighters  to  pay  any  difference  of 
expense  arising  in  taking  goods  at  Valparaiso  instead  of 
proceeding  in  ballast  (the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  others  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever  during  the  said  voyage,  always 
excepted) :  half  the  freight  to  be  paid,  on  unloading  and 
right  delivery  of  the  cargo,  in  cash,  and  the  remainder 
by  approved  bills  at  three  months,  or  in  cash  equal 
Laying  days,      thereto :  seventy  running  days  were  to  be  allowed  the 

said  merchants  (if  the  ship  was  not  sooner  dispatched) 
for  loading,  discharging,  and  re-loading  the  said  ship  at 
the  several  ports  she  might  proceed  to  for  that  purpose, 
to  commence  and  be  computed  from  the  several  periods 
of  the  vessel  being  clear  and  ready  for  those  purposes, 
the  master  giving  the  said  freighters'"  agents  written 
notice  to  that  effect ;  and  ten  days  on  demurrage  over 
and  above  the  said  laying  days,  at  71.  per  day :  cash  for 
ordinary  ship's  disbursements  to  be  advanced  the  master 
abroad,  free  of  interest  and  commission,  not  exceeding 
600/.,  at  the  ciurent  rate  of  exchange,  the  same  to  be  on 
account  of  chartered  freight ;  the  freighters  having  the 
power  to  insure  the  advance,  the  expense  of  whjch  was 
to  be  paid  by  the  owner,  and  to  be  deducted  from  the 
freight  at  the  settlement  thereof:  all  goods  to  be  brought 
to  and  taken  from  alongside  at  the  expense  and  risk  ot 
the  freighters ;  and  the  master  to  sign  bills  of  lading  at 
any  rate  of  freight  required,  without  prejudice  to  the  said 
charterparty  :  the  owners  to  have  an  absolute  lien  upon 
the  cargo  for  all  freight,  dead-freight,  and  demurrage  : 
the  vessel  upon  her  rettu'n  to  be  addressed  to  H.  D.  C. 
Toulmin  in  London,  to  whom  the  commission  upon  the 
said  charterparty  was  due,  ship  lost  or  not  lost,  and  with 
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whom  the  original  charterparty  was  deposited  :  penalty  1854. 
for  non-performance  of  the  said  agreement,  3000/. :  should  swxsTD7a~^ 
the  vessel  have  to  proceed  from  Valparaiso  to  a  port  j^  ^' 
between  Valparaiso  and  Guayaquil,  and  from  thence  to 
Guayaquil,  the  port  and  pilot-charge  at  such  intermediate 
port  to  be  paid  by  freighters  :  and  it  was  further  by  the 
said  charterparty  agreed,  should  the  freighters  require 
it,  that  they  should  have  the  power  at  the  ports  of  load- 
ing to  determine  the  port  of  discharge ;  in  which  case  it 
would  be  unnecessary  for  the  vessel  to  call  at  Cork  or 
Falmouth  for  orders ;  should  they  order  the  vessel  to 
Santander  with  a  cargo  of  cocoa  or  other  light  freight, 
they  were  to  provide  sufficient  copper-ore  or  other  goods 
applicable  for  dead-weight,  so  as  to  render  it  unnecessary 
for  the  vessel  to  take  ballast ;  and  they  were  to  have  the 
power  to  discharge  the  whole  or  any  part  of  the  cargo  at 
Santander,  and,  in  the  latter  case,  to  order  her  to  a  safe 
port  in  the  united  kingdom  to  discharge  the  remainder ; 
and,  in  either  case,  they  were  to  pay  freight  at  and 
after  the  rate  of  5/.  15«.  per  ton,  gross  weight,  for  nitrate 
of  soda,  salted  hides,  coffee,  copper-ore ;  other  goods  in 
proportion  thereto ;  and  such  freight  to  be  paid  as  there-  ' 
inbefore  mentioned :  And  it  was  also  agreed  between 
the  said  parties,  that,  should  any  specie,  gold  and  silver 
bars,  and  gold-dust,  be  shipped,  the  freight  should  be 
equally  divided  between  the  said  owner  and  the  said 
freighters :  and  the  said  vessel  was  to  be  addressed  to 
freighters'  agents  abroad,  free  of  commission  on  freight 
earned  under  the  said  charterparty :  Mutual  promises : 
Averment,  that  the  said  ship,  within  a  reasonable  time 
after  the  making  of  the  said  charterparty,  to  wit,  on  the 
day  and  year  first  aforesaid,  was  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage  in  the  char- 
terparty mentioned ;  and,  being  and  continuing  so  tight.  Ship  tailed, 
staunch,  and  strong,  and  every  way  fitted  for  the  said 
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1854. 


SWSBTINa 
V, 

Dauthez. 


AxTiTed  at 
Pernambuco. 


Sailed  for  Val- 
paraiso. 


Goods  taken 
on  board  for 
Paita. 


Discharged 
part  of  cargo 
there. 


voyage,  did  afterwards,  and  whilst  the  said  charterparty 
was  in  full  force  and  effect,  with  all  convenient  speed  sail 
and  proceed,  not  later  than  the  said  30th  then  instant, 
to  wit,  on  the  sidd  30th  of  November,  1848,  so  appointed 
in  and  by  the  said  charterparty  in  that  behalf  as  afore- 
said, to  wit,  on  fee.,  direct  to  Pernambuco  aforesaid,  and 
afterwards,  to  wit,  on  the  15th  of  February,  1849, 
arrived  there ;  and,  having  so  arrived  there,  did  there 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
load  from  the  factors  of  the  said  freighters  a  certain 
cargo,  to  wit,  a  full  and  complete  cargo  of  legal  mer- 
chandise, according  to  the  true  intent  and  meaning  of 
the  said  charterparty,  which  the  said  freighters  then  had 
for  shipment  there,  and  there  in  fact  shipped  on  board 
the  said  vessel;  and,  being  so  loaded,  the  said  ship 
afterwards,  to  wit,  on  the  28th  of  February,  1849,  there- 
with proceeded  to  Valparaiso,  and  afterwards,  to  wit, 
on  the  26th  of  May,  1849,  arrived  there  therewith, 
and,  having  so  arrived  there,  then  and  there  discharged 
the  said  last-mentioned  cargo  so  laden  on  board  at 
Pernambuco  aforesaid;  and,  having  so  discharged  the 
said  last-mentioned  cargo  there,  the  said  ship,  at  such 
last-mentioned  place,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  loaded,  received,  and  took  on 
board  certain  goods,  to  wit,  a  certain  other  full  and  com- 
plete cargo  of  legal  merchandise,  according  to  the  true 
intent  and  meaning  of  the  said  charterparty ;  and,  being 
so  loaded,  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  proceed  therewith  to  a  certain  other  legal 
port  between  Valparaiso  and  Guayaquil,  to  wit,  Paita, 
and  there  afterwards,  to  wit,  on  the  4th  of  August, 
1849,  arrived  therewith ;  and,  having  so  arrived  there, 
the  said  ship  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  discharged  at  such  last-mentioned  place 
a  part  of  such  last-mentioned  cargo,  and,  having  so 
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discharged  such  part  of  such  last-mentioned  cargo  there,        1854. 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  ~ 
proceeded  with  the  residue  thereof  to  a  certain  other  v. 

place,  to  wit,  to  Guayaquil,  and  there  afterwards,  to  wit,  on        ^  ^°^' 
the  24th  of  August,  1849,  arrived  therewith,  and,  having  the  rewdue  at 
so  arrived  there,  afterwards,  to  wit,  on  the  day  and  year  ^^y*^^^ 
last  aforesaid,  discharged  the  said  residue  of  the  said 
last-mentioned  cargo  there;  and  the  said  ship,  having 
so  discharged  such  residue  as  last  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  such  last- 
mentioned  place,  received  and  took  on  board  a  certain 
other  cargo,  to  wit,  a  full  and  complete  cargo  of  legal 
merchandise,  according  to  the  terms  and  true  intent 
and  meaning  of  the  said  charterparty,  and,  being  so  Sailed  for  Fal- 
loaded,  did  afterwards,  to  wit,  on  the  day  and  year  last  ™°"^^- 
aforesaid,  proceed  therewith  to  Falmouth  for  orders,  and 
arrived  there  therewith  afterwards,  to  wit,  on  the  1st  of 
November,  1849 ;  and,  having  so  arrived  there,  the  said 
ship  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, received  orders  from  the  said  freighters  to  proceed 
with  the  said  last-mentioned  cargo  to  London  aforesaid, 
to  discharge  in  a  certain  dock  there,  to  wit,  the  London 
Docks,  then  appointed  by  the  said  freighters  in  that  be- 
half, and  to  deliver  her  last-mentioned  cargo  agreeably 
to  the  said  bills  of  lading ;  and  the  said  ship  then  ac-  Arrival. 
cordingly,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  proceeded  to  and  arrived  at  such  docks  so  ap- 
pointed in  that  behalf  as  aforesaid  for  such  purpose  as 
last  aforesaid :  That,  although  the  plaintiff  had  always  pirgt  breach- 
performed  and  fulfilled  aU  things  in  the  said  charter-  ^d^"!!^^^ 
party  mentioned  on  his  part  and  behalf  to  be  performed  at  the  forcign 
and  ftdfiUed;  yet  the  defendants,  not  regarding  their  the  lay  days. 
said  promise,  did  not  nor  would,  within  the  number  of 
days  in  the  said  charterparty  mentioned  for  that  pur- 
pose, load,  discharge,  and  re-load  the  said  ship  at  the 
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1854.        said  several  ports  aforesaid  to  which  she  so  proceeded  as 
SwBBTnro""  ^o^said,  to  commence  and  be  computed  from  the  seve- 

«- ral  periods  of  the  said  vessel  being  dear  and  ready  for 

those  purposes^  the  master  giving  the  freighters'  agents 
written  notice  to  that  effect,  according  to  the  tenor  and 
effect  of  the  said  charterparty  and  the  said  promise  and 
undertaking  of  the  defendants  in  that  behalf:  butj  on 
the  contrary  thereof,  the  defendants,  daring  the  said 
voyage,  exceeded  the  said  number  of  days  in  the  said 
charterparty  mentioned  for  loading,  discharging,  and  re* 
loading  the  said  ship  at  the  said  several  ports  to  which 
she  so  proceeded  as  aforesaid, — the  same  commencing 
and  being  computed  from  the  several  periods  of  the  said 
vessel  being  dear  and  ready  for  those  purposes,  and  the 
said  master  having  given  the  freighters'  agents  written 
notice  to  that  effect,  according  to  the  true  intent  and 
meaning  of  the  said  charterparty, — ^by  a  long  space  of 
time,  and  by  divers,  to  wit,  twenty  days  over  and  above 
the  said  laying  days  and  the  said  ten  days  of  demurrage 
in  the  said  charterparty  mentioned,  and  so  calculated 
and  reckoned  as  therein  mentioned ;  whereby  the  plain- 
tiff was  put  to  great  costs,  charges,  and  expenses  of  his 
moneys,  to  wit,  the  expense  of  300/.,  in  and  about  main- 
taining the  master  and  mariners  of  the  said  vessel  for 
the  last-mentioned  excess  of  days  and  time  over  and 
above  the  said  laying  days  and  the  said  days  of  demur- 
rage, and  thereby  also,  during  such  last-mentioned  time, 
lost  and  was  deprived  of  the  use  of  the  sai4  ship  or  ves- 
Second  breach,  sd,  and  of  all  the  profits  and  earnings  thereof :  That^ 
of  the  Btipu-  although  the  plaintiff  was,  on  the  said  arrival  of  the  ship 
Uted  freight.     ^^^  ^y^^  London  Docks  as  aforesaid,  and  always  thenoe 

continually  during  and  within  a  reasonable  time  after 
such  arrival  of  the  said  ship  there,  ready  and  willing,  on 
being  paid  freight  at  and  after  the  said  rate  of  5/.  5s. 
per  ton  of  20  cwt.,  gross  weight,  for  nitrate  of  soda^ 
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guano^  salted  hides^  coffee^  copper-ore^  other  goods^  if       1854. 
any,  in  proportion,  according  to  and  on  the  terms  in  the      swibtdio^ 
said  charterparty  mentioned,  and,  according  to  the  true  t^. 

intent  and  meaning  thereof,  to  deliver  the  last-men- 
tioned cargo,  agreeably  to  the  said  bills  of  lading  in  that 
behalf  in  the  said  charterparty  mentioned,  and  accord- 
ing to  the  true  intent  and  meaning  of  the  said  charter- 
party  ;  and  although  the  said  cargo  was  afterwards,  to 
wit,  on  the  11th  of  February,  1850,  unloaded  and  right- 
ly delivered  according  to  the  true  intent  and  meaning 
of  the  said  charterparty ;  and,  although,  by  reason  of 
the  premises,  a  large  sum  of  money,  to  wit,  5000/.,  be- 
came justly  due  and  payable  to  the  plaintiff  as  and  for 
the  freight  of  the  said  vessel  for  the  voyage  aforesaid, 
according  to  the  terms  and  true  intent  and  meaning  of 
the  said  charterparty,  to  be  paid  as  in  the  said  charter- 
party  was  mentioned  and  agreed;  and  although  the 
plaintiff  was,  on  such  unloading  and  right  deUvery  of 
the  said  cargo  as  aforesaid,  and  within  a  reasonable  time 
afterwards,  ready  and  willing  to  receive  the  said  half  of 
the  said  freight  in  cash,  and  the  remainder  by  approved 
bills  at  three  months,  or  in  cash  equal  thereto;  and 
although,  by  reason  of  the  premises,  a  further  large  sum 
of  money,  to  wit,  the  sum  of  100/.,  became  and  was  due 
and  payable  to  the  plaintiff  as  and  for  demurrage  for  the 
detention  of  the  said  ship  at  the  several  places  aforesaid, 
for  the  days  of  demurrage  in  the  said  charterparty  men- 
tioned, to  be  paid  as  therein  mentioned ;  and  although 
the  defendants  had  always  had  notice  of  the  premises 
aforesaid ;  yet  the  defendants  did  not  nor  would,  on 
such  unloading  and  right  delivery  of  the  said  cargo  as 
last  aforesaid,  or  at  any  other  time  before  or  since,  pay 
the  said  half  of  the  said  freight,  or  any  part  thereof,  in 
cash,  and  did  not  nor  would  pay  the  remainder  of  such 
freight,  or  any  part  thereof,  by  approved  bills  at  three 
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1854.  numihB,  or  in  casli  equal  thereto^  or  bjr  any  bill  wludaa- 
erer,  or  in  an  j  other  manner  whataoerer,  bol  Uieiein 
wholly  failed  and  made  defSauilt ;  and  did  not  dcht  would 
pay  the  said  som  of  100/.  so  doe  and  payaUe  as  and  fior 
demurrage  as  aforesaid,  or  any  part  thereof  bot  topaythe 
same,  and  every  part  thereof,  according  to  the  terms  and 
conditions  of  the  said  charterparty  and  the  true  intent  and 
meaning  thereof,  and  in  erery  other  way  and  manner 
whatsoever,  the  defendants  had  hitherto  wholly  n^ected 
and  refused,  and  still  neglected  and  refused  90  to  do,  and 
the  said  several  last-mentioned  sums  at  mcmey  remained 
and  were  still  wholly  due  and  unpaid,  contrary  to  their 
said  promise  and  undertaking,  and  the  terms  and  ocmdi- 
tions  of  the  said  charterparty. 

Second  count.        There  was  a  second  count,  for  freight  due  for  the 

conveyance  of  goods  for  the  defendants,  and  for  the  use 
of  the  plaintiff's  ship  by  the  defendants  kept  and  retained 
on  demurrage,  and  for  money  found  due '  from  the  de- 
fendants to  the  plaintiff  upon  an  account  stated. 

Pleas.  Plea, — to  the  first  breach  in  the  first  count, — that  the 

defendants  did  not  exceed  the  number  of  days  in  the 
charterparty  mentioned  for  loading,  dischai^ng,  and  re- 
loading the  ship  at  the  several  ports  to  which  she  pro- 
ceeded for  that  purpose,  commencing  the  same  days 
from  the  several  periods  of  the  vessel  being  clear  and 
ready  for  those  purposes,  and  from  the  master's  having 
given  the  freighters'  agents  written  notice  to  that 
effect,  and  the  said  ten  days  on  demurrage  over  and 
above  the  said  laying  days,  in  manner  and  form,  &c. 

Secondly, — as  to  the  last  breach  in  the  first  count,  so 
far  as  related  to  3517/.  16«.  2d.,  parcel  of  the  said  sum 
of  5000/.  therein,  and  to  the  said  sum  of  100/.  therein 
mentioned, — that  the  said  sum,  parcel  &c.,  and  the  said 
sum  of  100/.,  did  not,  nor  did  either  of  them,  or  any 
part  thereof,  become  due  and  payable  to  the  plaintiff,  in 
manner  and  form,  &c. 
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Tliirdly, — to  the  premises  in  the  introductory  part        1854. 
of    "tie  last  plea  mentioned^ — payment  before    action      Swbetino 
brovtght.  u^;-^   * 

^Fourthly, — to  the  same^ — a  set-off   for  work    and 
Ifikbour^  goods  sold^  money  lent^  money  paid,  &c. 

I'ifkhly, — as  to  the  last  breach  in  the  first  count  other 
and  residue  of  the  premises  in  the  introductory 
of  the  second  plea  mentioned, — payment  into  court 
or  1482/.  3*.  lOrf. 

xthly, — to  the  last  count, — non  assumpsit, 
sventhly, — to  the  last  count, — payment  before  ac- 
brought. 

Eighthly, — to  the  last  count, — a  set-off  for  work  and 
l«^lK>vir,  goods  sold,  money  lent,  &c. 

The  plaintiff  joined  issue  on  the  first,  second,  and  Replications. 
^ixtlx  pleas,  traversed   the  third,  fourth,  seventh,  and 
^^Sl^th  pleas,  and  replied  damages  ultrk  to  the  fifth 


The  particulars  of  demand  were  as  follows : — 

''  This  action  is  brought  to  recover  the  sum  of  2207/.  Particulars  of 
^**   lOd.,  the  balance  due   (after  giving  credit  by  the 
plaiixtiff  to  the  defendants  for  the  sum  of  1404/.  16*.  4rf. 
pux^  by  the  defendants  to  or  for  the  use  of  the  plaintiff) 
^^^xn  the  defendants   to  the  plaintiff  for  freight  and 
^enaurrage  of  the  ship  Enterprise,  the  full  particulars  of 
^*Uch  have  already  been  delivered  to  the  defendants. 
'*  Above  are  the  particulars  of  the  plaintiff's  demand 
^^  "Which  this  action  is  brought,  and  for  the  recovery 
^l^efreof  the  plaintiff  will  rely  on  the  whole  or  any  part 
^*  the  declaration. 

*'  And  the  plaintiff  will  seek  to  recover  the  said  sum 
^*  2207/.  Ss,  lOd.  on  an  account  stated.'' 

iTie  following  is  the  freight  accoimt  referred  to  in  the 
^bove  particulars : — 
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1854. 

Messn.  Dartbez  &  Co.,  in 

Dr.    Freight  on  667  bare 
..      on  280    .. 
on  217    .. 
on    15    .. 
on  116    .. 
on    60    .. 
on    41     .. 

aoconnt  with  U^.  W.  Sweeting. 

Cwt.  qn.  lbs. 

copper       1183    i    6 

612    0    0 

404    1    8 

27     1    6 

212    3  23 

102    0    I 

76    1    7 

,    SwEXTiva 

V, 

Darthsz. 

Fmglit  ac- 
count. 

Cp. 


11    0    9 


Cwt.  2618    2  22 
5^.  5#.  per  20  cwt. 
on  1928  pieces  Nica- 
ragua wood    Tons  34 

5^.  Bs,  per  20  cwt. 
on  a  qaantitj  of  loose 
cocoa    filled    into 
3705  bags     . 
on  remainder  of  ditto 

loose 
on  5  bags  sweepings 
on  782  bags  cocoa  . 
on  2  do.  sweepings 


£ 
661 


3 


181    8 


6490    2  21 


74 
6 


3    5 
3    6 


1300    3  21 
2    2  16 


Cwt.  7876    3  13 
5^.  6*.  per  20  cwt. 
3303  packages  of  merchandise  fVom  Val- 
paraiso to  Paita 

Demurrage  from  11th  February  to  2l8t» 
1850,  eleven  days  at  71.  per  day     . 


2067 

625 

77 


O 
O 


Advance  .... 

Insurance,  Pemambuco  to  Val- 
paraiso .... 

Valparaiso,  Guayaquil,  to  the 
united  kingdom 

Ditto 

Cash 


£ 
382 


4    3 


£3612    » 


4    6  6 

14  14  1 

3  11  6 

1000    0  0    1404  1 


£2207 


4 

0 
0 


i 


The  following  are  the  particulars  of  the  detenim^^^^^^^ 
set-off :  — 

Particulars  ox         "The  defendants,  in  each  of  their  pleas  of  setoff  seek 

off  the  following  items : — 


set-off. 


4 

10 

ts* 
set 


i 
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'*  In  account  with  the  plaintiff,  owner  of  the  ship  Enterprise.  1854. 

£     8.   d. 


o. 


"  Policy  . 
"  Advanced  at  Guayaquil 
**  Insurance  on  ditto  80/. 

"Policy 
"  Amount  of  account  for  dunnage 
"  1850,  22nd  July.    Cash  on  account  of  freight       1000    0    0 

£1427  16    4 


3  18    0      Dabthbz. 

0    8    6 

180    0  11 


"  Cash  advanced  at  Pemambuco  ,  .      126    6  10      SwEBTnra 

"  Insurance  on  ditto,  130/.,  3/.  per  cent. 
"Policy  .... 

"  Advanced  at  Valparaiso. 

"  Insurance  on  ditto,  330/.,  at  4/.  4a,  per  cent    .        13  17    2 

0  16  11 

76  17    6 

3    7    2 

0    4    4 

23    0    0 


"  Together  with  interest  on  the  above  sum." 

The  defendants  admitted  all  the  items  in  the  plain-  Disputed  items, 
tiff's  particulars  except  the  last  two^  viz. 

"  3303  packages  of  merchandise  from  Valparaiso 
toPaita  .  .  .  .  .    625    0    0 

"  Demurrage  from  11th  February  to  21st  Febru- 
ary, 1860,  eleven  days,  at  7/.  per  day    .  .      77    0    0 

To  these  two  items  the  case  is  confined^ — the  plaintiff 
admitting  the  items  of  set-off,  which,  with  the  exception 
of  the  last  but  one,  are  the  same  as  contained  on  the 
credit  side  of  the  plaintiff's  particulars. 

After  executing  the  charterparty  [which  was  set  out  Ship  sailed  for 
in  the  case],  the  Enterprise,  on  a  day  not  later  than  the     ®™*™    ^' 
30th  of  November,  1848,  proceeded  from  the  port  of 
London  to  Pernambuco,  where  she  arrived. 

On  the  15th  of  February,  1849,  the  said  vessel  was  Beadv  for  load- 
clear  and  ready   at  Pernambuco  for  loading  and  re-  ^    "*** 
loading,  within  the  true  intent  and  meaning  of  the  said 
charterparty, — of  all  which  the  master  on  the  day  and 
year  last  aforesaid  gave  the  freighters'  agents  at  Pernam- 
buco a  written  notice,  as  pointed  out  in  the  charter-party. 

On  the  day  and  year  last  aforesaid  the  vessel  com-  Sailed  for  Val- 
menced  loading  from  the  factors  of  the  defendants  at  P"'*^* 
Pernambuco  a  certain  cargo  of  legal  merchandise ;  and. 
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1854. 


SWEETINQ 
V. 

Dabthez. 
Arrived  there. 


Ready  for  load- 
ing at  Valpa- 


rauo. 


Loading  com- 
menced. 


Defendants 
agents  for 
Alvarea  &  Co. 


Shipments  on 
account  of 
Alvares  &  Co. 


Ship  adver- 
tised at  Val- 
paraiso. 


being  so  loaded,  the  ship  on  the  28th  of  Febraary,  1849, 
therewith  proceeded  to  Valparaiso,  having  consumed  as 
aforesaid,  at  Pemambuco  aforesaid,  thirteen  days  of  the 
said  seventy  running  days  allowed  by  the  charterparty. 

The  vessel  arrived  at  Valparaiso  aforesaid  vrith  the 
said  cargo  so  loaded  as  aforesaid  at  Pemambuco,  on  the 
23rd  of  May,  1849,  and  there  discharged  the  said  cargo 
so  shipped  at  Pemambucoi 

On  the  20th  of  June,  1849,  the  vessel  was  clear  and 
ready  at  Valparaiso  for  loading  and  re-loading  within  the 
true  intent  and  meaning  of  the  charterparty, — of  all 
which  last-mentioned  premises  the  master  on  the  day 
and  year  last  aforesaid  gave  to  Messrs.  Francisco  Alvarez 
&  Co.,  hereinafter  mentioned,  at  Valparaiso  aforesaid, 
written  notice,  as  required  by  the  said  charterparty. 

On  the  day  and  year  last  aforesaid,  the  vessel  com- 
menced loading  at  Valparaiso  a  certain  cargo  of  legal  mer- 
chandise, part  thereof  consisting  of  the  copper  and  wood 
in  the  particulars  mentioned,  beingfor  the  purpose  of  being 
carried  to  Santander  or  the  united  kingdom,  and  part  of 
the  rest  for  the  purpose  of  being  carried  to  Paita,  a  legal 
port  between  Valparaiso  and  Guayaquil,  and  other  part 
thereof  for  the  purpose  of  being  carried  to  Guayaquil. 

The  defendants  entered  into  the  said  charterparty  as 
agents  for  and  on  behalf  of  the  house  of  Francisco 
Alvarez  &  Co.,  resident  merchants  in  Valparaiso,  who 
were  the  real  principals  in  the  transaction. 

Francisco  Alvarez  &  Co.  shipped  3882  packages  of 
goods  at  Valparaiso,  being  their  own  property;  part 
thereof,  viz.  2642  packages,  to  be  carried  to  the  port  of 
Paita,  and  the  other  part  to  be  carried  to  Guayaquil,  and 
from  thence  to  the  united  kingdom  or  Santander,  as  pro- 
vided by  the  charter. 

There  are  newspapers  published  at  certain  fixed  days 
in  the  week  at  Valparaiso ;  and  in  these  newspapers  the 
ship  was  advertised,  and  stated  to  be  ready  to  receive 
goods  for  Paita  and  Guayaquil. 
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During  the  time  the  vessel  was  lying  at  Valparaiso^        1854. 
the  said  Francisco  Alvarez  &  Co.  shipped  the  said  goods      SwEETixa 
on  board  her  as  aforesaid,  partly  for  Paita  and  partly      daethez. 
for  Guayaquil  and  the  united  kingdom  or  Santander  as  Ownership  of 
aforesaid,  and  Messrs.  Santiago  &  Co.,  Messrs.  Claudio  go^  »l^PP«l 
Montezela  &  Co.,   Joseph  Maqueira,  F.  Pena  &  Co., 
Graham,  Bowe,  &  Co.,  J.  H.  Polkemus,  and  Abaroca 
Assinado,  merchants  in  Valparaiso,  or  some  of  them,  also 
shipped  661  packages  of  goods  to  be  carried  to  Paita, 
and  others  of  them  shipped  certain  goods  to  be  carried 
to  Guayaquil.     The  said  goods  so  shipped  at  Valparaiso 
by  the  said  Francisco  Alvarez  &  Co.  were  their  own  pro- 
perty ;  but  the  goods  shipped  by  the  several  other  par- 
ties before  named  were  not,  nor  was  any  part  of  them, 
the  property  of  the  defendants  or  of  the  said  Francisco 
Alvarez  &  Co.,  nor  had  they  ever  any  legal  or  equitable 
interest  therein,  except  as  carriers  from  Valparaiso  to 
Paita  and  Guayaquil. 

The  said  vessel,  having  at  Valparaiso  aforesaid  taken  8uled  for 

Paita. 

on  board  the  said  goods,  did,  on  the  10th  of  July,  1849, 
proceed  therewith  to  Paita  aforesaid,  so  being  a  legal  port 
between  Valparaiso  and  Guayaquil  within  the  meaning  of 
the  said  charterparty,  having  consumed  at  Valparaiso 
aforesaid  thirty-nine  more  of  the  said  seventy  running 
days  allowed  by  the  said  charterparty,  in  loading  the  said 
cargo  at  Valparaiso. 

The  vessel  arrived  at  Paita  on  the  3rd  of  August,  1849,  Arrived  there, 
and  there  discharged  all  the  said  goods  so  put  on  board 
at  Valparaiso  aforesaid  which  were  destined  for  that 
port. 

The  captain   signed    bills  of  lading  for  the  goods  Billa  of  lading, 
shipped  at  Valparaiso.     In  the  bills  of  lading  for  the 
goods  shipped  by  Francisco  Alvarez  &  Co.,  the  freight  is 
stated  to  be  according  to  charterparty.     In  the  other 
bills  of  lading,  certain  rates  of  freight  are  mentioned. 

The  plaintiff  claims  freight  for  the  goods  shipped  by 
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Swssnira 

V. 

Dabthez. 


Arriral  at  Qna- 
yaqaiU 


Goodf  shipped 
at  Qnayaqnil. 


Arrival  at  Fal- 
mouth. 


Laying  days. 


Alvarez  &  Co.^  and  delivered  at  Paita,  and  alao  claims 
the  amount  of  the  freight  received  by  Alvarez  &  Co.  for 
the  other  goods  landed  at  Paita. 

Eight  more  of  the  seventy  (laying)  days  were  con- 
sumed at  Paita.  No  homeward  cargo  was  put  on  board 
the  said  vessel  at  Paita.  The  vessel  then  proceeded  to 
Guayaquil^  and  arrived  there  on  the  18th  of  August^ 
1849. 

The  vessd  was  dear  at  Guayaquil  for  loading,  dis- 
chai^ng,  and  re-loading  within  the  true  intent  and 
meaning  of  the  charterparty  on  the  20th  of  August, 
1849, — of  which  fact  the  master  on  that  day  gave  notice 
in  writing,  as  required  by  the  charterparty. 

The  vessel  then  took  on  board  at  Guayaquil  some 
further  legal  merchandise,  making,  with  that  loaded  at 
Valparaiso  for  the  united  kingdom  or  Santander  as  afore- 
said, a  full  and  complete  cargo  of  legal  merchandise; 
and,  being  so  loaded,  did  on  the  10th  of  September, 

1849,  proceed  therewith  to  Falmouth  for  orders ;  having 
consumed  at  Guayaquil  all  the  remainder  of  the  said 
seventy  laying  days,  and  three  days  beyond,  for  which 
demurrage  was  paid  at  7/.  per  day,  at  Guayaquil,  to  the 
captain. 

The  vessel  arrived  at  Falmouth,  with  the  said  full  and 
complete  cargo  of  legal  merchandise,  on  the  1st  of 
November,  1849,  and  received  orders  from  the  defend- 
ants to  proceed  to  London  to  discharge  the  said  cargo 
in  the  London  Docks,  and  to  deliver  the  same  agreeably 
to  the  bills  of  lading ;  and  the  ship  proceeded  to  and 
arrived  at  the  London  Docks  on  the  11th  of  January, 

1850,  where,  within  a  reasonable  time  after  her  arrival, 
she  delivered  her  cargo. 

If  the  number  of  days  occupied  in  delivering  the  cai^ 
at  the  London  Docks  is  added  to  the  seventy  lay  days 
and  three  demurrage  days  before  mentioned,  the  whole 
number  of  days  occupied  in  loading,  dischai^ng,  and 
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re-Ioading  exceeded  the  said  number  of  days  in  the        1854. 
charterparty  limited  for  loading,  dischai^ng^   and  re-      swbbtino^ 
loadings  as  therein  provided^  by  eleven  days  in  addition  v- 

to  the  three  days  paid  for  at  Guayaquil^  over  and  above 
the  said  seventy  laying  days  in  the  charterparty  men- 
tioned. 

If  the  number  of  days  so  occupied  in  delivering  at 
London  is  not  to  be  so  added^  nothing  is  due  for 
demurrage. 

The  charge  for  the  said  eleven  days  demurrage^  ac- 
cording to  the  rate  in  the  charterparty,  amounts  to  771, 
Nothing  has  been  paid  by  the  defendants  on  account  of 
the  time  occupied  in  discharging  at  the  London  Docks. 

The  questions  for  the  opinion  of  the  court,  are, — first,  Qaestions. 
whether  the  plaintiff  can  recover  freight  on  the  goods 
shipped  by  the  said  Francisco  Alvarez  &  Co.  at  Val- 
paraiso, and  delivered  at  Paita, — secondly,  whether  the 
plaintiff  can  recover  the  amount  received  by  Alvarez  & 
Co.  from  the  receivers  of  the  goods  shipped  by  other 
persons  at  Valparaiso,  and  delivered  at  Paita, — thirdly, 
whether  the  plaintiff  can  recover  the  whole  or  any  part 
of  the  said  sum  of  77 L  for  the  demurrage  of  eleven  days, 
as  mentioned  above,  over  and  above  the  said  seventy  lay 
days  allowed  by  the  charterparty. 

If  the  court  should  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover  freight  on  the  goods  shipped  by 
Alvarez  &  Co.  at  Valparaiso,  and  delivered  at  Paita,  and 
also  the  amount  received  by  Alvarez  &  Co.  from  the  re- 
ceivers of  the  goods  shipped  by  other  persons  at  Val- 
paraiso, and  delivered  at  Paita,  then  the  amount  of  such 
freight  was  to  be  ascertained  by  Mr.  W.  Richards  (a 
merchant),  and  the  defendants  agreed  that  the  judgment 
should  be  entered  forthwith  for  the  plaintiff  for  the  sum 
which  Mr.  Richards  should  by  any  writing  under  hand 
certify  to  be  the  amount  of  such  freight,  but  deducting 
therefrom  98/.,  the  demurrage  for  fourteen  days,  the 
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1854.        time  occupied  at  Valparaiso  in  taking  in  the  goods 
SwBETiira     ^  ^®  delivered  at  Paita,  and  in  delivering  the  same  at 

^    ^'  Paita. 

Dabthkz. 

If  the  conrt  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover  the  freight  of  the  goods  delivered 
at  Paita,  or  any  part  of  such  jfreight,  but  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  recover  the  said 
sum  of  77 L,  or  any  part  of  it,  then  the  defendants  agreed 
that  judgment  should  be  entered  for  the  plaintiff  for  the 
whole  or  such  part  of  the  said  sum  as  the  plaintiff  was 
entitled  to  recover. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover  from  the  defendants  any  part  of 
the  above  sums,  the  judgment  was  to  be  entered  for  the 
defendants. 

1|^  to  the  Watson  (with  whom  was  Pearson),  for  the  plaintiff. 

1.  The  plaintiff  is  entitled  to  freight  on  the  goods  of 
Alvarez  &  Co.,  carried  from  Valparaiso  to  Paita,  and  also 
to  the  freight  received  by  Alvarez  &  Co.  for  the  carriage 
of  goods  of  other  persons  from  Valparaiso  to  Paita. 
The  charterparty  is  for  a  home  voyage  from  three  ports 
in  the  Pacific, — Valparaiso,  a  port  between  that  and 
Guayaquil,  and  Guayaquil, — all  or  any.  Subordinate 
to  that,  the  freighters  were  entitled  to  load  at  Pemam- 
buco  a  cargo  freight-free  to  Valparaiso,  Guayaquil,  or 
the  intermediate  port  at  which  tJie  homeward  cargo  was 
to  be  loaded:  but  they  had  no  right  to  send  the  ship  as 
a  seeking  ship  to  Paita,  the  intermediate  port.  [^CresS' 
welly  J.  Suppose  some  of  the  goods  were  sent  to  Paita, 
the  freighters'  agents  expecting  to  load  there  cargo  for  the 
home  voyage,  and  landed  there, — would  the  charterers' 
liability  to  freight  on  those  goods  depend  upon  the  fact 
of  other  goods  being  shipped  there  or  not?]  Their 
liability  to  freight  might  remain  in  abeyance :  it  would  de- 
pend upon  whether  or  not  Paita  afterwards  became  a  port 
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of  loading.     Freight  ia  payable  on  the  homeward  cargo        1854. 
only,  the  charterers  being  at  liberty  to  carry  a  cargo      g,,^^^ 
freight  free  from  Pemambuco  to  Valparaiso,  a  port  «• 

between  Valparaiso  and  Guayaquil,  and  Guayaquil,  aU 
or  any,  and  there  discharge  the  cargo  taken  on  board  at 
Pemambuco.  It  was  not  obligatory  on  the  charterers 
to  load  a  cargo  at  the  last-mentioned  place.  The  vessel 
was  to  proceed  to  the  three  other  ports,  all  or  any,  not 
for  the  purpose  of  carrying  cargo  there  on  freight,  but 
there  to  load  a  home  cargo.  Alvarez  &  Co.  shipped 
goods  of  their  own,  and  also  goods  of  other  persons,  at 
Valparaiso,  for  Paita,  having  no  reason  to  suppose  they 
had  any  goods  at  Paita  to  carry  to  England.  The 
liberty  to  send  goods  to  Paita  was  only  to  be  exercised 
in  the  event  of  Paita  being  a  loading  port.  Suppose  a 
full  cargo  had  been  loaded  at  Valparaiso  for  Paita,  and 
all  were  landed  there, — no  provision  is  made  in  the 
charterparty,  in  that  event,  for  the  expense  of  ballasting 
the  ship  for  the  voyage  to  Guayaquil,  which  there 
unquestionably  would  have  been,  if  the  defendants'  con- 
struction of  that  instrument  be  the  true  one.  [Jervis, 
C.  J.  The  owner  would  have  had  to  find  ballast  if  no 
cargo  was  put  on  board  at  Pemambuco.]  No  lay  days 
are  allowed  for  the  loading  of  ballast.  [Jervis,  C.  J. 
All  the  freight  provided  for  by  the  charterparty,  is,  the 
homeward  freight.  No  provision  whatever  is  made  for 
any  other.  The  cargo  shipped  at  Pemambuco  or  Val- 
paraiso for  the  intermediate  ports,  is  to  be  freight  free.] 
At  Pemambuco,  the  ship  was  a  seeking  ship.  The  case 
of  Solly  V.  Whitmore,  5  B.  &  Aid.  45,  is  somewhat  in 
point.  There,  by  a  policy  a  ship  was  insured  at  and  from 
Hull  to  her  port  or  ports  of  loading  in  the  Baltic  sea  and 
gulph  of  Finland,  with  liberty  to  proceed  to,  and  touch 
and  stay  at,  any  port  or  ports  whatsoever,  for  any  pur- 
pose, particularly  at  Elsinore,  without  being  deemed  a 
deviation.  The  ship  touched  and  stayed  at  Elsinore  and 
VOL.  XIV. — c.  B.  o  o 
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1854. 


SwxBTnrc^ 
Dabthxs. 


2.  As  to  the 
demurrage. 


Dantzic  to  deUver  goods^  Pillaa  being  her  port  of  Ioad« 
ing :  and  it  was  held  that  this  waa  adeviatioD.  Abbott, 
C.  J.9  there  says :  "  l^e  liberty  giren  by  this  policy  to 
touch  at  any  ports  tcx  all  purposes,  must  be  canstraed 
to  mean  purposes  connected  with  thcToyage.  Here,  the 
voyage  was,  from  Hull  to  a  loading  port  in  the  Baltic; 
and,  if  the  ship  had  gone  to  Elsinore  or  Dantzic  to  see 
if  she  could  get  a  cargo,  that  would  have  been  apurpose 
connected  with  the  voyage,  and  consequently  would  not 
have  been  a  deviation.  But  the  vessel  in  jGset  went  to 
those  ports  for  the  purpose  of  ^bUvering  goods^  whidi 
was  wholly  unconnected  with  the  object  of  the  voyage 
insured.^'  [Jervis,  C.  J.  Policy  cases  can  only  apply 
where  the  court  agrees  with  you  on  the  constmctioii  of 
the  diarterparty.]  ; 

2.  The  next  question  is  as  to  the  meaning  of  these 
words  in  the  charterparty, — "  Seventy  running  di^  are 
to  be  allowed  the  said  merchants,  ff  the  $hip  is  nol 
sooner  dispatcJied,  for  loading,  discharging,  and  re-loadkig 
the  said  ship  at  the  several  ports  she  proceeds  to  for  that 
purpose/'  That  means,  for  the  original  loading  at 
Pemambuco,  and  loading,  discharging,  and  re-loading  at 
Valparaiso  and  the  other  intermediate  ports,  and  dis* 
charging  at  the  ultimate  port  of  destination.  [JerviSf 
C.  J.  Does  it  not  mean  a  dischai^ing  which  is  fdUowed 
by  a  re-loading?]  It  is  submitted  that  the  word  '' re- 
loading'^  was  not  intended  so  to  control  the  word  ''dis* 
charging/'  [Jervis,  C.  J.  There  must  be  a  discharging 
after  the  ship  leaves  Pemambuco.]  Not  necessarily  so.  « 
The  charterers  were  not  compelled  to  take  on  boards 
cargo  at  Pemambuco.  They  have  liberty  to  do  so :  thatM 
is  all. 


1.  As  to  the 
freight. 


(fowling  (with  whom  was  C.  Pollock),  contrk.    1. 
is  not  a  charterparty  for  a  homeward  voyage.     The  con 
tract  is,  that,  if  the  freighters  will  pay  6/.  6s.  per  ton 
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the  cargo  shipp^  for  London^  they  should  have  the       1864* 

privilege  of  carrying  goods  for  any  of  the  intermediate      o^nannse' 

ports  freight  free.    These  clauses  are  for  the  benefit  of     _   *»• 

the  charterers^  not  for  that  of  the  owner.    The  5/.  5«. 

per  ton  was  to  be  in  full  for  the  voyage.      [^Jervis,  C.  J. 

By  the  charterparty^  the  owner  was  bound  to  send  the 

ship  to  Pemambuoo.    Whether  goods  were  loaded  there 

for  the  intermediate  ports  or  not^  was  quite  immaterial 

to  him.]     There  are  no  means  of  testing  the  amount  of 

the  freight  for  the  intermediate  voyages.   It  clearly  never 

was  intended  that  any  freight  at  all  should  be  payable 

for  those  voyages.     The  words  are^ — "  Such  freight  shall 

be  injull  for  the  voyage ;  the  cargo  from  Pemambuco 

being  freight  free,  as  weU  as  those  goods  shipped  at 

Valparaiso,  if  any,  for  the  ports  at  which  the  vessel 

shall  load  her  homeward  cargOk^'    The  clause  as  to  the 

division  of  freight  of  gold  and  silver  bars  and  gold-dust, 

throws  some  light  upon  the  construction,  inasmuch  as  it 

shews  a  case  where  intermediate  freight,  or  freight  not 

within  the  general  contemplation  of  the  charterparty,  is 

specifically  provided  for. 

2.  The  charterers  are  not  liable  for  demurrage.  It  is  2.  As  to  de- 
found  as  a  fact  that  there  was  no  unnecessary  delay  or  "^'""g®* 
loss  of  time  in  unloading  in  the  London  Docks.  The 
contract  is, — '^  Seventy  running  days  are  to  be  allowed 
the  said  merchants,  if  the  said  ship  is  not  sooner  dis- 
patched,  for  loading,  discharj/ing,  and  reloading  the 
said  ship  at  the  several  ports  she  proceeds  to  for  that 
purpose,  to  commence  and  be  computed  frx)m  the 
several  periods  of  the  vessel  being  dear  and  ready  for 
those  purposes."  The  word  "discharging"  there  is 
evidently  not  used  with  reference  to  the  unloading  at  the 
port  of  ultimate  discharge.  The  ship  was  to  load  at 
Pemambuco  any  legal  merchandise  the  freighters  might 
have  for  shipment,  and  therewith  proceed  to  Valparaiso, 
a  legal  port  between  Valparaiso  and  Guayaquil,  and  Oua- 

oo2 
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1854.  yaqnil^  all  or  any,  and  tliere  discharge  the  cai^  taken  on 
board  at  Pemamboco,  and  at  the  port  between  Valparaiso 
and  Goay aqnil,  and  Guayaquil  inelusiTe,  also  discharge  any 
goods  taken  on  board  at  Valparaiso  for  that  purpose,  and 
at  any  or  all  those  ports  receive  a  full  cargo  for  the 
home  voyage.  The  words  ''loading,  discharging,  and 
re-loading,'^  therefore,  have  an  appropriate  meaning  with- 
out including  the  discharge  at  the  port  of  ultimate  des- 
tination. In  Randall  Y.  Lynch,  12  East,  179,  where  a 
ship  was  let  to  firdght  by  charterparty  from  the  plaintiff 
to  the  defendant,  a  clause  in  the  deed,  '*  and  it  is  hereby 
covenanted  and  agreed  by  and  between  the  parties  thai 
forty  days  shall  be  allowed  for  unloading  and  loading 
again,  &c.,''  was  held  to  raise  an  implied  covenant  on  the 
part  of  the  freighter  not  to  detain  the  ship  for  loading 
and  unloading  &c.  beyond  the  forty  days :  and,  if  he 
detained  her  for  any  longer  time,  the  owner's  remedy 
was  upon  the  covenant,  and  not  in  assumpsit,  as  upon 
an  impUed  new  contract. 

Watson  was  heard  in  reply. 

Jervis,  C.  J.    I  am  of  opinion  that  the  defendants 
1.  As  to  the      are  entitled  to  judgment.     1.  In  the  first  place,  I  think 

freiffht.  wo 

the  plaintiff  is  not  entitled  to  claim  freight  on  the  inter- 
mediate voyages,  either  from  the  charterers  or  the  mer- 
chant shippers.  The  charterparty  consists  of  two  parts; 
the  one  defines  the  voyage,  the  other  the  remuneration. 
The  ship  was  to  go  out  to  Pemambuco,  and  there  load 
any  goods  the  freighters  might  have  for  shipment,  and 
proceed  therewith  to  Valparaiso,  a  legal  port  between 
Valparaiso  and  Guayaquil  (for  which  may  beread  Paita), 
and  Guayaquil,  all  or  any,  and  there  discharge  the  cargo 
laden  on  board  at  Pemambuco,  and  at  Paita  and  Guaya- 
quil also  discharge  any  goods  taken  on  board  at  Valpa-^ 
paiso  for  that  purpose^  and  at  any  and  all  the 
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ports  take  on  board  a  cargo  for  England^  and  there        1864. 
deliver  the  same.    If  the  charterers  chose  to  put  on      swBinKe" 
board  cargo  at  Valparaiso^  Paita^  and  Guayaqnil^  no  ^* 

doubt  the  master  was  bound  to  proceed  to  each  of  those 
places.  The  charterers  were  at  liberty  to  take  on  board  at 
Valparaiso  part  of  the  home  cargo^  and  also  goods  to  be 
delivered  partly  at  Paita  and  partly  at  Guayaquil ;  and  at 
those  places^  or  either  of  them^  to  take  in  the  rest 
of  the  cargo  for  the  home  voyage.  It  was  the  master's 
duty  to  go  to  the  three  places.  Mr.  Watson  asks^ — sup- 
pose the  vessel  had  gone  from  Pemambuco  to  Guayaquil 
in  ballast^  would  she  then  have  been  bound  to  touch  at 
Paita?  The  answer  to  that^  is^  that,  the  charterers  in 
that  casCy  not  having  exercised  the  option  given  to  them 
by  the  charterparty  to  ship  goods  for  Paita^  would  not  be 
entitled  to  call  upon  the  master  to  go  there.  That  be- 
ing, in  my  opinion^  the  true  construction  of  the  charter- 
party  as  to  the  voyage,  the  next  question  is  as  to  the 
meaning  of  the  provision  touching  freight.  A  large 
freight  is  stipulated  for, — "Freight  at  and  after  the 
rate  of  5/.  5».  per  ton ;  and  such  freight  shall  be  in  full 
for  the  voyage"  If  the  charterparty  had  stopped  there, 
there  could  have  been  no  doubt  as  to  its  construction : 
no  freight  would  then  have  been  payable  in  respect  of 
the  intermediate  voyages.  But  then  come  these  words, 
— "  The  cargo  from  Pemambuco  being  freight  fi«e,  as 
well  as  those  goods  shipped  at  Valparaiso^  if  any^  for  the 
ports  at  which  the  vessel  shall  load  her  homeward  cargo.'' 
It  is  said  that  these  words  apply  only  ix)  goods  which 
should  be  carried  from  Pemambuco  or  Valparaiso  to  a 
port  from  which  a  portion  of  the  home  cargo  is  to  be 
brought;  and  that,  as  no  home  cargo  was  taken  on 
board  at  Paita,  the  goods  which  were  freight  free  when 
the  vessel  sailed  from  Valparaiso,  and  must  have  remained 
so  if  a  single  bale  of  the  home  cargo  had  been  put  on 
board  at  Paita,  became  liable  to  freight.    That  cannot 
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1854. 


fiwBsmrG 

V. 
DlBXHSZ. 


2.  As  to  de- 
iDiimge. 


be  the  trae  meaning  of  the  charterparty.  Assaming 
the  three  ports  named  or  referred  to^ — ^Valparaiso^  Paita^ 
and  Onayaqnil, — to  be  the  ports  of  loadings  the  agree- 
ment is^  that  the  freight  far  the  voyage  shall  be  5L  5#* 
per  ton.  No  provision  whatever  is  made  for  any  inter* 
mediate  freight :  and  it  is  not  to  be  expected  that  that 
would  have  been  omitted  if  intermediate  freigbt  had 
been  in  any  event  in  the  contemplation  of  the  parties* 
It  seems  to  me^  therefore,  that^  upon  the  first  and  prin« 
dpal  question  in  the  case^  the  defendants  are  entitled  to 
judgment.  2.  I  also  think  the  same  result  follows  as  to 
the  second  question.  The  plaintiff  is  not  entitled  to  de- 
murrage for  the  days  consumed  in  the  unloading  ci  the 
ship  in  the  London  Docks.  I  think  the  seventy  laying 
days  ''for  loadings  discharging^  and  re-loading  at  Hie 
several  ports  she  proceeds  to  for  that  purpose/'  are  ap- 
plicable only  to  the  ports  at  which  the  vessel  was  to 
load  and  discharge  the  intermediate  cargo^  and  reload  for 
the  home  voyage.  That  seems  to  me  to  be  the  plain 
and  simple  meaning  of  the  words.  They  contemplate 
the  period  to  be  allowed  for  loading  and  discharging  at 
Pemambuco^  Valparaiso^  Paita^  and  Guayaquil^  and  re- 
loading at  Valparaiso^  Paita,  and  Guayaquil,  for  the 
voyage  home.  Upon  both  points^  therefore,  I  think  tiie 
defendants  are  entitled  to  judgment. 


1.  As  to  the 
frdght. 


Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
Mr.  Watson,  as  it  seems  to  me,  is  claiming  something 
altogether  extra  the  charterparty.  The  contract  is,  for  a 
voyage  out  to  Pemambuco,  there  to  load  a  cax^,  and 
proceed  therewith  to  Valparaiso,  Paita,  and  Guayaquil, 
all  or  any,  and  there  discharge  the  cargo  laden  at  Per- 
nambuco,  and  at  Paita  and  Guayaquil  discharge  any 
goods  taken  on  board  at  Valparaiso  for  that  purpose; 
and,  at  any  and  all  the  aforesaid  ports,  to  take  in  a  com- 
plete cargo  for  home.    All  seems  to  me  to  be  perfectly 
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plain  and  clear.  The  provision  for  frei^t  is, — ''  Freiglit  1 864. 
at  and  after  the  rate  of  5/.  5*.  per  ton;  such  freight  to  GwxrraeT 
be  in  full  for  the  Toyage,  the  cargo  from  Pemambuco 
being  freight  free,  as  well  as  those  goods  shipped  at 
Valparaiso,  if  any,  for  the  ports  at  which  the  vessel 
shall  load  her  homeward  cargo.''  The  whole  case  of  the 
plaintiff  rests  upon  these  words, — "  the  cargo  from  Per- 
nambuco  being  freight  free,  as  well  as  those  goods  ship- 
ped at  Valparaiso,  if  any,  for  the  ports  at  which  the  ves- 
sel shall  load  her  homeward  cargo  "  It  is  said  that  these 
words  exempt  from  the  intermediate  freight  only  such 
goods  as  may  have  been  shipped  at  Valparaiso  for  a  port 
at  which  the  vessel  may  load  part  of  her  homeward 
cargo.  Assuming  that  the  words  are  ambiguous,  still 
they  cannot  have  the  effect  of  making  the  charterers 
liable  for  freight  which  the  charterparty  does  not  pro- 
vide for.  There  is  an  express  contract  for  freight /or 
the  voyage.  The  plaintiff,  therefore,  can  have  no  right 
to  claim  freight  for  the  carriage  of  goods  from  Valpa- 
raiso to  Paita.  The  argument  as  to  the  vessel  sailing 
in  ballast  from  Pernambuco,  is,  I  think,  entitled  to  no 
weight.  2.  As  to  the  daim  for  demurrage, — it  seems  2.  As  to  de- 
to  me  that  the  seventy  running  days  are  allowed  for  that  mnrrage. 
which  was  to  take  place  before  the  sailing  of  the  vessel 
for  her  final  port  of  discharge.  I  think  there  is  no  pre- 
tence for  the  claim  for  demurrage  for  the  time  reasonably 
consumed  in  \he  delivery  of  the  cargo  in  the  London 
Docks. 

Williams,  J.  I  am  of  the  same  opinion.  It  is,  I 
admit,  impossible  quite  to  reconcile  the  construction  the 
court  is  putting  upon  this  charterparty,  if  the  passage  as 
to  the  payment  of  freight  is  to  be  read  literally.  The 
question,  therefore,  is,  whether  the  ambiguity  in  that  re- 
spect is  to  control  and  override  the  evident  scope  and  in- 
tent of  the  whole  contract,  or  whether  we  may  deal 
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1854.       with  it  as  a  clumsy  inode  of  expressing  what  the  parties 
SwEBTiira~  ^®^"^^'     I  think  the  latter  is  the  correct  conclusion. 
«•  As  to  the  claim  for  demurrage^  I  entirely  agree  with  the 

rest  of  the  courts  that  there  is  no  foundation  at  all  for  it. 
The  seventy  days  were  to  be  consumed  in  the  loadiiig, 
discharging^  and  re-loading  before  the  vessel  started  on 
the  voyage  home. 

Judgment  for  the  defendants. 


,^    „  Casse  t;.  Wright. 

Map  11. 

It  is  competent  JuUSH,  for  the  defendant^  moved  for  a  rule  calling  tq^on 
in  case  of  ne-  ^^®  plaintiff  to  shew  cause  why  this  canse^  which  had 
**^t^'  ^  ^^^  made  a  special  jury  cause  at  the  instance  of  the 
on  the  kst  day  plaintiff^  should  not  be  tried  by  a  common  jury,  or  in 
t^JTt  its  turn  by  a  special  jury.  He  moved  upon  an  affidavit 
cbamben.         stating  that  the  defendant  was  a  solicitor  in  Calcutta, 

now  in  this  country  for  a  temporary  purpose ;  that  the 
trial  of  the  cause, — which  now  stood  for  the  sittings  at 
Westminster  after  the  present  term, — had  been  several 
times  postponed  by  the  plaintiff;  and  that  it  had  been 
made  a  special  jury  cause  solely  for  the  purpose  of 
harrassing  the  defendant,  and  detaining  him  in  England. 
[Jervia,  C.  J.  If  we  grant  the  rule,  it  must  be  return- 
able next  term ;  and  that  will  not  avail  you.]  l^erule 
may  be  made  returnable  at  chambers.  [JerviSj  C.  J. 
That  cannot  be  without  consent :  Fall  v.  Fall,  2  Dowl. 
P.  C.  88.]  That  is  the  only  instance  of  a  refusal :  it 
is  the  constant  practice  in  the  other  courts  to  grant 
rules  on  the  last  day  of  term,  returnable  at  Chambers. 

The  Masters  reporting  that  it  was  not  unusual  to 
grant  rules  returnable  at  Chambers,  but  the  court  still 
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datJLbting  the  propriely  of  that  course^  inquiry  was  1854. 

diiniscsted  to  be  made  ia  the  Exchequer^  and,  in  the  cim 
It, 


BYis,  C.  J.,  said  that  Mr.  Baron  Parke  had  in- 

ed  him,  that,  although  it  was  not  the  practice  to 

roles  to  Chambers,  without  the  consent  of  both 

es ;  yet  it  was  of  constant  occurrence,  on  the  last 

of  temif  in  cases  of  necessity,  to  grant  rules  nisi 

^^Bumable  at  Chambers. 

'j/liere    being    some    difficulty  as  to  the  time  for 
the    rule,   the    sittings  commencing  on   the 


BBYis,  C.  J.,  suggested  that  that  might  be  obviated 
slianging  the  venue  to  London. 


.     Changing  the  venue  to  London  would  have 
effect  of  depriving  the  plaintiff  of  his  special  jury. 

BBYis^  C.  J.    Then  take  a  rule  returnable  here  to- 
morning. 

rule  nisi  was  granted  accordingly,  to  shew  cause 
ixtce  the  Lord  Chief  Justice,  at  Westminster,  on  the 
iwing  day ;  but  it  was  subsequently  abandoned. 


WueHT. 
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1854. 


Majf  6. 

The  65  G.  8, 
c  xzv,  s.  8, 
impowerg  cer- 
tain local  com* 
misnonen,  in 
lien  of  the 
powers  which 
they  had  be 


Arnell^  Clerk^  Sec.  [d),  v.  The  Compant  op  Pbopbietors 

OP  THE  Regent's  Canal. 

X  HE  foUowing  case  was  by  a  judge's  order  stated  for 
tlie  opinicNi  of  tlie  court :  — 

By  this  action  the  commissioners  seek  to  recover  from 


(a)  Clerk  to  the  commission- 
ers for  executing  the  powers  of 
wteoT^oT  certain  acts  of  pariiament  made 
c  czxxi,  and  '  <uid  passed  in  the  41st  year  of 
43  G.  8,  c.  the  reign  of  his  late  Majesty 

"^"^  **.*?         Zing  George  the  3rd,  c.  cxxxi, 
view  and  in-        .       °  »         i.  r     r 

Bpectany#fr»e<,  intituled  'An  act  for  formmg, 

«9war0,  or  other  paying,     cleansing,     lighting, 

pubUc  pattaffe    matching,  watering,  and  other- 

or  place  withm  .  ^*  '*' 

the  limite,  Ac,    ^^^  miproYing  and  keepmg  m 

which  now  is,      repair  the  streets,  squares,  and 

or  ho-eaftOT        otherpublicpassages  and  places 
mayh&hmlt  t  •  i  j  T  n  i  j 

upon,  or  in         which  are  and  shall  be  made 

hoildlng,"  and,  upon  certain  pieces  or  plots  of 

if  nponsnch        ground  in  the  parish  of  St. 

should  he  of       Pancras,  in  the  county  of  Mid- 

opinion  tiiat        dlesex,  belonging  to  the  Bight 

the  foot  and        Honorable  Ann,  Dowager  Ba- 

rfS^^^ie  '^°®«»  ^^ Southampton,'  and  in 

fit  and  proper     the  43rd  year  of  the  reign  of 

tobeleveUed      His  said  late  Majesty  Zing 

^v^d!to^Te^    George  the  3rd,  c.cxxxix,inti- 

notdoe,  by  their  tuled  '  An  act  to  enlarge  the 

sorveyor,  "to 

the  owner  or  owners,  proprietor  or  proprietors,  lessee  or  lessees,  of  any  such  land,  ground, 

house,  shop,  warehouse,  coach-house,  stable,  cellar,  vault,  tenement,  or  hereditament,  sUu' 

ated  in  angf  such  street,  square,  or  other  passage  or  place,"  requiring  them  to  compound 

fbr  the  paving  thereof,  and,  in  de&ult  of  payment,  to  distrain  (or  sue,  s.  4)  for  the  expenses 

of  such  paving,  &c. 

A  canal  company,  incorporated  by  an  act  of  55  G.  8,  c.  cxcv,  xmder  the  direction  of  their 
act,  built,  in  the  district  over  which  the  local  paving  oommisnoners  had  jurisdiction,  oertun 
bridges,  the  roadways  over  which  were  used  as  public  highways,  and  formed  the  sole  com- 
mumcation  at  the  particular  spot  between  the  streets  on  either  side  of  the  bridges,  and 
which  bridges  were  bmlt  of  brick,  and  had  brick  parapet-walls  from  four  to  five  f&ei  high 
on  the  out^  side  of  each  footway : — 

Held,  that  these  bridges  were  not  "public  passages  or  places  built  upon,"  within  the 
meaning  of  the  local  paving-act. 


powers  of,  and   explain   and 
amend,   an  act  made  in  the 
41st  year  of  the  reign  of  his 
present  Majesty,  intituled  "An 
act  for  forming,  paying,  cleans- 
ing, lighting,  watching,  water- 
ing, and  otherwise  improving 
and    keeping    in   repair    the 
streets,  squares,  and  other  pub- 
lic passages  and  places  which 
are  and  shall  be  made  upon 
certain  pieces  or  plots  of  groond 
in  the  parish  of  St.  Pancras,  in 
the  county  of  Middlesex,  be- 
longing to  the  Bight  Honor- 
able Ann,  Dowager  Baroness 
Southampton,"  and  for  indnd- 
ing  therein  certain  other  small 
plots  of  ground  in  the  said  pa- 
rish, therein  described,'  and  in 
the  55th  year  of  the  reign  of  his 
said  late  Majesty  Zing  George 
the  3rd,  o.  xxy,  intituled  '  An 
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the  defendants^  the  Company  of  Proprietors  of  the 
Begent^s  Canal,  three  several  sams^  of  25/.  9s.  9d., 
103/.  ISs.  lid,,  and  65/.  16s.  Gd.,  for  the  charges  and 
expenses  incurred  by  the  plaintifiis  in  paving  the  road 
upon  three  bridges  which  had  been  built  over  the  canal 
of  the  company  in  pursuance  of  the  several  acta  of  par- 
liament relating  to  the  company. 

The  following  is  an  account  of  the  particulars  of  the 
said  sum  of  25/.  9s.  9d.,  that  is  to  say^  forty-one 
yards^  one  foot^  run^  of  granite  kerb^  at  4sf .  a  yard^ 
8/.  5^.  4(/.^  and  sixty-eight  yards^  eight  feet^  superficial, 
of  Yorkshire  footway  paving,  at  5«.  a  yard,  17/.  4«.  6  J. 

The  following  is  an  account  of  the  particulars  of  the 
said  sum  of  103/.  18«.  lid.,  that  is  to  say,  fifty-eight 
yards,  two  feet,  run,  of  granite  kerb,  at  4^.  6d.  a  yard, 
13/.  4tf.,  one  hundred  and  seventeen  yards,  three  ieet, 
superficial,  of  Yorkshire  footway  paving,  at  5«.  a  yard, 
29/.  69.  8J.,  twenty-nine  yards,  three  feet,  superficial, 
of  granite  for  channel,  at  6s.  10\d.  a  yard,  10/.  Is.  7d., 
and  three  hundred  and  forty-two  yards,  two  feet,  super- 
ficial, of  macadamized  road,  at  8«.  a  yard,  51/.  6s.  Sd. 

And  the  following  is  an  account  of  the  particulars  of 
the  said  sum  of  65/.  16s.  6d.,  that  is  to  say,  fifty-five 
yards,  run,  of  granite  kerb,  at  4tf.  6d.  a  yard,  12/.  7s.  6d., 
fifty-five  yards,  superficial,  of  Yorkshire  footway  paving, 
at  6s.  a  yard,  13/.  15^.,  twenty-seven  yards,  four  feet, 
and  six  inches,  superficial,  of  granite  for  channel,  at 


1854. 

Abihell 

V. 

Thi  Bjsgsht's 
CavalCo. 


act  for  amending^  two  acts  of 
His  present  Majesty,  for  im- 
proving certain  plots  of  ground 
belonging  to  the  Bight  n<m- 
onrable  Ann,  Dowager  Baron- 
ess Southampton,  and  other 
persons,  in  the  parish  of  St. 
Pan  eras,  in  the  county  of  Mid- 
dlesex,' and  in  the  4th  and  5th 
jeart  of  the  reign  of  her  pre- 


sent Majesty  Queen  Victoria* 
c.  IxY,  intituled  'An  act  to 
alter,  amend,  and  enlarge  some 
of  the  powers  and  provisions 
of  the  acts  for  paving  and 
otherwise  improving  cwtain 
streets  in  the  parish  of  St.  Pan- 
eras,  in  the  county  of  Middle- 
sex only.' 
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1854.       6*.  lOirf.  a  yard,  9/.  9*.,  and  two  hundred  and  one 
ABinix       yards,  six  feet^  superficial^  of  macadamized  road^  at  8s.  a 

Thi  Rtobkt's  y*^^'  30/.  5*. 
Cahal  Ca         Each  of  the  said  three  bridges  forms  part  of  a  line  of 

road  within  the  land  whereof  or  whereto  the  statute  41 
G.  8^  c.  cxxxi^  recites  The  Right  Hon.  Ann  Dowager 
Baroness  Southampton^  to  be  seised  or  entitled  as 
tenant  for  life :  and  the  pavement  was  placed  by  the 
plaintiffs  on  the  bridges  in  question  professedly^  and  as 
they  contend^  in  pursuance  of  the  several  acts  of  parlia- 
ment imder  which  they  act. 

The  more  material  acts  are^  the  41  G.  8^  c.  exxxi^  ss. 
1,  87^  40,  and  45 ;  48  G.  8,  c.  cxxxix^  ss^  25 — 88 ;  and 
55  G.  8^  c.  XXV,  ss.  2,  8.  Those  are  local  acts^  relating 
solely  to  the  plaintiffs'  jurisdiction.  The  next  act^  the 
57  G.  8^  c.  xxix^  is  the  General  Metropolitan  Paving  Act^ 
and  applies  to  various  other  commissioners  in  the  metro- 
polis^ as  well  as  to  the  plaintiffs.  The  more  material 
sections  are^  the  80th^  88th^  and  188th. 

The  more  material  provisions  relating  to  the  duties 
and  powers  of  the  defendants^  are^  the  52  G.  8^  c.  cxcv^ 
ss.  127,  195. 

The  bridges  in  question  are  the  bridges  directed  by 
the  127th  section  of  the  canal  company's  act,  52  G.  8, 
c.  cxcv,  to  be  erected  and  built.  The  land  therein  de- 
scribed was  purchased  by  the  company  firom  Xord 
Southhampton  for  the  purposes  of  their  act ;  and  the 
bridges  were  so  built  as  directed  by  the  act,  and,  as 
BO  directed,  have  ever  since  been  from  time  to  time  kept 
in  repair  by  the  company.  They  were  built  of  brick 
about  thirty  yean  since.  They  have  brick  walls  fiom 
four  to  five  feet  high,  on  the  outer  side  of  each  footway. 

From  the  time  of  their  being  built,  the  roadway  has 
for  many  years  been  and  is  used  as  a  public  highway  at 
all  times  of  the  year,  for  carriages,  horses,  and  other  cat- 
tle, and  foot  passengers.    In  the  vicinity  of  each  end^^ 
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public  streets  have  since  been  made ;  and  each  bridge  is        1854. 
used  as  the  sole  immediate  public  road  from  one  side  of  " 


the  canal  to  the  other  between  such  streets,  from  end  to  _       «• 
end  of  each  bridge.  Cahal  Ck>. 

In  the  month  of  October^  1846^  the  plaintiffs^  profess- 
ing to  act^  and^  as  they  contend^  actings  under  the  autho- 
rity of  the  before-mentioned  act  of  55  G.  8,  c.  xxv, 
proceeded  to  view  the  roadway  over  one  of  the  three 
bridges  (the  bridge  called  The  Oval  Road  Bridge)  and, 
upon  such  view^  were  of  opinion  that  the  footway  there- 
of was  fit  and  proper  to  be  levelled^  filled  in^  and  paved ; 
and  thereupon  they  ordered  their  surveyor  to  give,  and 
he  accordingly  gave^  to  the  defendants  the  requisite  no- 
tice^ requiring  them  to  meet  the  commissioners  at  a  time 
and  place  therein  named^  to  compound  for  such  levelling^ 
filling  in^  and  paving.  The  defendants^  before  the  ap- 
pointed day^  denied  their  liability;  and  they  did  not 
attend^  nor  compound  with  the  commissioners;  where- 
upon the  commissioners  caused  the  said  way  to  be 
levelled^  filled  in^  and  paved  accordingly,  and  thereby 
incurred  an  expense  of  25/.  9s,  9d,  for  the  levelling,  fill- 
ing in,  and  paving  thereof. 

The  pavement  so  made  abuts  on  the  parapet-walls 
built  on  each  side  of  the  bridge. 

Notice  was  afterwards  served  upon  the  company,  call- 
ing upon  them  to  pay  the  said  sum  of  25/.  9«.  9 J.,  as  a 
composition  towards  the  expense  so  incurred;  and  giving 
them  notice,  that,  on  failure  of  payment  or  composition, 
the  company  would  be  called  upon  to  pay  the  whole 
charges  and  expenses  attending  such  levelling,  filling  in, 
and  paving,  stated  in  the  notice  to  be  agreeable  to  the 
provisions  of  the  act.  The  company  denied  their  lia- 
bility to  make  this  payment.  Meetings  and  correspon- 
dence took  place  between  the  parties  down  to  1842  but 
nothing  was  done. 

In  February,  1849^  the  same  course  was  taken  re* 
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1854.       specting  the  foot  and  carriage  ways  of  the  two  other 

j^jfjf^jj^       bridges,  which  are  called  The  Queen's  Boad  and  The 

^^  «•  Gloucester  Road  Bridges :  the  foot  pavement  abutting 

Caval  Ck).     on  the  parapet- wall  on  each  side  of  each  of  the  said 

bridges.      The  expense  incurred  for  the  former  was 

65/.  I6s.  6d.,  and  for  the  latter  103/.  ISs.  lid.     The 

company  in  like  manner  were  served  with  notice  to  pay 

or  compound ;  and  they  denied  their  liability ;  and  eor« 

respondence  followed;    but  no  proceeding  was  taken 

until  the  present  action. 

The  company,  in  common  with  other  rate-payers, 
are  rated  to  the  ordinary  paving-rates ;  and  in  such 
rates  they  pay  the  proper  rate  in  respect  of  the  pave« 
ment  of  the  bridges.  The  sole  question  in  dispute  is, 
as  to  the  expense  incurred  in  the  original  paving. 

The  question  for  the  opinion  of  the  court,  is,  whether 
the  company  are  liable  to  pay  either  and  which  of  the 
said  sums ;  and  judgment  is  to  be  entered  for  the  plain- 
tiff  or  defendants  accordingly. 

Byles,  Serjt.  (with  whom  was  JBarstow),  for  the 
plaintiff.  The  defendants  are  liable,  as  owners  of  the 
bridges  in  question,  to  pay  the  sums  claimed  for  laying 
down  the  pavement  thereon.  In  a  former  case  oiAmeU 
V.  The  London  and  North-Western  Railway  Company, 
antfe.  Vol.  XII,  p.  697,  the  railway  company  was,  under 
very  similar  circumstances,  held  rateable  in  respect  of 
the  side  walls  of  the  bridges,  under  the  description  of 
"  dead  walls,*'  within  the  meaning  of  the  general  metro- 
politan paving-act,  57  0. 3,  c.  xxix,  s.  30.  Jervis,  C.  J., 
there  says :  '^  It  is  plain  that  the  legislature  intended 
that  every  description  of  property  should  be  charged. 
The  26th  section  of  43  G.  3,  c.  cxxxix,  imposes  the  rate 
upon  houses,  shops,  and  other  private  buildings,  in  re- 
spect of  the  annual  value.  Then,  the  30th  section  of 
the  general  act  imposes  it  by  frontage  upon  churches. 
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chwpds^  and  other  public  buildings^  cburchyards^  dead  1854. 
«9«auPi&^  and  void  spaces  of  ground^ — clearly  shewing  that  kmnt.j. 
it    "v^as  intended  to  include  everything  not  otherwise  ..^    ••  ^^ 

I  think,  therefore,  we  might  fairly  hold  the      Cahal  Co. 
ipany  liable  in  respect  of  the '  void  spaces  of  ground ' 
«ther  side  of  these  bridges.     But,  unquestionably, 
is  a  '  dead  wall ;'  and  it  is  built  on  the  land  of  the 
on  each  side  of  the  bridge  which  is  paved  by 
^l^^   commissioners,  and  in  respect  of  which  the  company 
t;lie  cywners  or  occupiers  of  the  land  are  assessed.^' 
'tiiat  case,  the  railway  company  had  paid  for  the 
paving  of  the  bridges,  but  they  declined  to  con- 
to  the  rate  for  keeping  them  in  repair :  here,  the 
company  have  paid  the  rate,  but  decline  to  pay 
the  original  paving  of  their  bridges.    The  liability 
tfie  rate,  and  the  liability  to  pay  for  the  paving  of  the 
depend  on  different  acts  of  parliament.    The 
flection  which  requires  particular  attention,  is,  the 
section  of  the  56  6. 3,  c.  xxv, — '^  An  act  for  amend- 
two  acts  of  His  present  Majesty,  for  improving  cer- 
plots  oi  ground  belonging  to  The  Bight  Hon. 
Dowager  Baroness  Southampton,  and  other  per- 
in  the  parish  of  St.  Pancras,  in  the  county  of  Mid- 
/'    The  1st  section  recites  the  former  acts, — 
G.  8,  c.  czxxi,  and  43  G.  3,  c.  cxxxix, — and  extends 
powers,  save  and  except  such  part  and  parts  there- 
is  and  are  thereby  altered,  varied,  or  repealed,  by 
act.     Section  2  repeals  part  of  the  43  G.  3,  c. 

as  to  composition  paving  moneys.     And  s.  3  gg  ^  » 

1^  ''  that,  in  lieu  and  stead  thereof,  it  shall  and  b.  s. 

^y  be  lawful  to  and  for  the  said  commissioners  to  view 

inspect  any  street,  square,  or  other  public  passage 

place,  within  the  limits  of  the  said  recited  acts  and 

act,  which  now  is,  or  hereafter  may  be,  built  upon^ 

building;  and  if,  upon  such  view,  they  shall  be  of 

that  the  foot  and  carriage  ways  of  the  same,  or 
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1854.        any  part  or  parts  thereof^  are  fit  and  proper  to  be  leyel- 
^jjjjj^       led  or  filled  in  and  paved^  the  said  commissionerB^  at 
«•  any  meeting  to  be  beld  in  pursuance  of  the  said  recited 

Casjll  Co.  acts^  and  this  act^  after  such  view^  shall  and  may  order 
their  surveyor  or  surveyors,  or  other  person  or  persons 
by  them  appointed  for  that  purpose,  to  give  notice  to 
the  owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees  of  any  such  land,  ground,  house,  or  shop,  ware- 
house, coachhouse,  stable,  cellar,  vault,  tenement,  or 
hereditament,  situated  in  any  such  street,  square,  or 
other  passage  or  place,  or  leave  the  same  at  his,  her,  or 
their  last  usual  place  of  abode,  or  with  his,  her,  or  their 
known  servant  or  servants;  or,  if  no  such  owner  or 
owners,  proprietor  or  proprietors,  lessee  or  lessees, 
can  be  found,  then  such  notice  shall  be  stuck  against 
the  said  premises,  or  any  part  thereof;  which  notice 
shall  require  such  owner  or  owners,  proprietor  or  pro- 
prietors, lessee  or  lessees,  to  meet  the  said  commis- 
sioners,  at  the  time  and  place  to  be  therein  mentioned 
(not  being  less  than  ten  days  from  the  date  of  sudi 
notice),  to  compound  for  levelling  and  filling  in  such  foot 
and  carriage  ways,  and  paving  thereof,  at  any  sum  not 
exceeding  Is.  for  every  cubical  yard  of  such  ground  so 
to  be  levelled  and  filled  in,  nor  Ss,  for  every  square  yard 
of  such  piavement,  whether  carriage  or  footway ;  and,  if 
such  owner  or  owners,  proprietor  or  proprietors,  lessee 
or  lessees,  shall  not  attend,  or  shall  not  compoimd  or 
agree  with  the  said  commissioners  as  aforesaid,  it  shall 
and  may  be  lawful  for  the  respective  inhabitant  or  in- 
habitants, occupier  or  occupiers  of  the  said  premises,  to 
compound  and  agree  with  the  said  commissioners,  for 
such  levelling,  filling  in,  and  paving,  and  to  pay  to  the 
said  commissioners  the  composition  money  that  shall  be 
so  agreed  on;  which  composition  moneys  every  such 
inhabitant  or  occupier  shall  and  may  and  is  hereby 
authorised  to  deduct  and  retain  out  of  his  or  her  rent. 
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and  the  said  owner  or  owners,  proprietor  or  proprietors,        1854. 
lessee  or  lessees  of  sucli  premises,  is  and  are  hereby  re-        A^Kmi! 

quired  to  allow  such  deduction :  Provided  always,  that  ^      •• 

...  .  ,  J  J  J    ThbReoknt'8 

nothing  in  this  act  contained  shall  be  construed,  deemed,      Cakal  Co. 

or  taken  to  impeach,  alter,  or  make  void  any  agreement 
made  or  to  be  made  between  landlord  and  tenant,  or 
any  demise  or  lease,  or  agreement  for  the  same ;  and, 
in  case  the  said  owner  or  owners,  proprietor  or  proprie- 
tors, lessee  or  lessees,  of  [or]  the  said  inhabitant  or  in- 
habitants, occupier  or  occupiers,  shall  not  compound  or 
agree  with  the  said  commissioners  as  aforesaid,  then  it 
shall  and  may  be  lawful  to  and  for  the  said  commis- 
sioners to  order  the  said  foot  and  carriage  ways  to  be 
levelled  and  filled  in,  and  to  be  paved,  as  soon  as  con- 
veniently may  be ;  and  all  the  charges  and  expenses  at- 
tending such  leveUing,  filling  in,  and  paving  shaU  be 
paid  by  the  respective  owner  or  owners,  proprietor  or 
proprietors,  lessee  or  lessees,  and  shall  be  recovered  and 
levied  by  distress  and  sale  of  their  goods  and  chattels, 
in  the  same  manner  as  the  rates  or  assessments  to  be 
laid  by  virtue  of  the  said  recited  acts,  or  either  of  them, 
are  or  is  therein  made  recoverable."     The  4th   section 
gives  the  commissioners  the  option  of  bringing  an  ac- 
tion, in  the  name  of  their  treasurer  or  clerk,  or  of  any 
one  or  more  of  the  commissioners,  "  for  any  of  the  said 
charges  and  expenses  of  levelling,  filling  in,  and  paving, 
directed  to  be  paid  as  aforesaid,  in  which  action  or  ac- 
tions it  shall  be  sufficient  for  the  plaintiff  to  declare  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
money  the  plaintiff  shall  suppose  to  be  due ;  and,  if  the 
plaintiff  shall  recover  such  sum  so  declared  for,  or  any 
part  thereof,  he  shall  have  full  costs,  to  be  levied  and 
recovered  as  other  moneys  upon  judgments  are  now  by 
law  levied  and  recovered,"  &c.     The  bridges  in  question 
were  built  pursuant  to  the  52  G.  3,  c.  cxcv,  s.  127,  which 
enacts  (amongst  other  things)  ^'that  three  substantial 

VOL.  XIV. — c.  B.  p  p 
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1854.        brick,  stone,  or  iron  bridges  shall  be  erected  and  built, 

^       of  the  width  of  at  least  thirty  feet  in  the  clear,  with 

v«  proper  parapets  or  balustrades,  and  for  ever  maintained 

The  Rbobkt's  .  .  . 

Caital  Ck>.      and  kept  in  repair,  over  the  said  canal,^'  in  such  places 

as  certain  persons  therein  named  shall  in  writing  direct. 
These  bridges  are  "  public  passages  or  places  '*  within 
the  meaning  of  the  3rd  section  of  the  65  G.  3,  c.  xxv. 
The  bridges  are  the  only  means  of  communication  from 
one  side  of  the  canal  to  the  other;  and  the  defendants 
N  are  the  owners  or  proprietors.     [Jervis,  C.  J.     It  is  not 

upon  the  owner  of  the  street  that  the  liability  to  pay  for 
the  paving  of  it  is  cast.  Here,  the  "  passage  "  is  the 
bridge  itself.  The  person  who  dedicates  the  road  or 
street  to  the  public  is  not  to  pave  it.]  The  bridge  con- 
sists, not  of  the  arch  merely,  but  of  the  foundations  also, 
and  the  parapet- walls  or  balustrades.  The  act  uses  the 
words  "land,  ground,  tenement,  or  hereditament.'* 
[  Williams,  J,  Yes :  "  situated  in  any  street,  square,  or 
other  passage  or  place,  &c.,  which  now  is,  or  hereafter 
may  be,  built  upon,  or  in  building.'*  Do  these  bridges 
fall  within  that  description  ?]  One  may  conceive  the 
case  of  a  bridge  with  buildings  on  it, — the  old  London 
Bridge,  for  instance.  The  walls  on  each  side  of  these 
bridges  are  as  much  "  buildings  **  as  the  houses  in  that 
case  would  be.  [Jervis,  C.  J.  There  is  no  section  in 
the  act  of  parliament  now  in  question  imposing  the  bur- 
then upon  "  dead  walls,**  or  "  void  spaces  of  ground,**  as 
there  was  in  the  statute  upon  which  the  former  case 
arose.]  What  is  meant  by  a  house  "  in  a  street  **  or 
"  in  a  square  ?  **  And,  why  should  not  a  "  wall  **  re- 
ceive the  same  construction  ?  [Cresswell,  J.  The  ob- 
ject of  this  act,  was,  to  make  '*  building  ground  **  pay. 
Jervis,  C.  J.  Would  the  owner  of  a  piece  of  garden 
ground  abutting  upon  the  street  be  liable  ?]  No  doubt 
he  would.  The  garden  would  be  as  much  in  the  street 
as  a  house  would  be.     Can  it  be  said  to  be  no  conyeni- 
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to  ihe  owner  of  a  garden  or  a  dead  wall  to  have  the        1864. 
it  it  abuts  upon  paved  ?  Axsmll 

Trx  Rxgskt's 
'.  F.  EUis,  contrk.     The  bridges  in  question  are  not^      Cahal  Co. 

is  either  of  them^  comprehended  within  the  55  6.  3, 

8.  3:  they  are  not  '^ situated  in'^  any  ''street, 

\f  or  other  public  passage  or  place  within  the  limits 

't^he  acts,  which  now  is,  or  hereafter  may  be,  built 

,  or  in  building/^     To  say  that  they  are  '^  passages 

places  built  upon**  would  be  as  absurd  as  to  say  the 

London  Bridge  is  built  upon.     The  plaintiff  is 

^v-cn  to  contend  that  any  continuous  line  of  anything 

by  the  hand  of  man,  comes  within  the  description 

land  built  upon.''     Stone  dykes  are  the  ordinary 

e  of  fencing  in  some  of  the  Northern  counties, — are 

buildings?     If  so,  Skiddaw  might  be  said  to  be 

^"^^ilt  upon  half  way  to  the  summit !     The  act  of  parlia- 

which  the  court  had  to  consider  in  Amell  v.  The 

and  North-Western  Railway  Company, — 57  G. 

— was  dealing  with  a  totally  different  subject- 

The  object  of  the  30th  section  of  that  act,  was, 

oomprehend  every  description  of  property  adjoining 

^**«  street  or  place  to  be  paved. 

^yleSy  Serjt.,  in  reply.  In  Amell  v.  The  London  and 
^^^^^h- Western  Railway  Company,  Maule,  J.,  was  of 
^^iaion  that  the  parapet- wall  of  the  bridge  was  a  *^  build- 
f**  and,  inasmuch  as  it  was  erected  under  the  autho- 
of  an  act  of  parliament,  a  ^'public  building.''  His 
^^^dahip  says, — ''  I  do  not  know  why,  if  it  were  neces- 
*^^,  a  wall  like  this  should  not  be  held  to  be  a  '  public 
^Oil^ing^'  within  the  57  G.  3,  c.  xxxix,  s.  30,  seeing  that 
*^  x«  built  by  force  and  imder  the  direction  of  an  act  of 
I^^^liament,  and  is  manifestly  for  the  convenience  and 
"fety  of  the  public."  Much  light  is  thrown  upon  this 
'ion  by  the  43  G.  3,  c.  cxxxix,  s.  38,  which  in  terms 

p  p2 
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1854.        applied  to  new  streets^  sqaares^  and  places  not  paved, 

j^jf^jj^       part  of  which  were  built  and  in  building,  and  small 

m,„  Tt^'       f    pieces  of  ground  unbuilt  upon.     [Cresswell,  J.    The  re- 

Caval  Ck).     cital  in  that  section  shews  that  there  was  some  existing 

law  making  builders  liable  to  pave,  &c.     That  provision 

was  intended,  it  would  seem,  to  apply  to  them,   and 

cannot  apply  to  the  owners  of  these  bridges,  whose 

liabilities  are  defined  by  their  own  act  of  parliament. 

Williams,  J.    The  act  of  43  G.  3,  c.  cxxxix,  s.  38,  casts 

the  liability  upon  the  "  lessee  or  lessees ;''  it  does  not 

mention  the  oivners,]  {a) 

Jervis,  C.J.  I  am  of  opinion  that  our  judgment  in 
this  case  ought  to  be  for  the  defendants.  The  act  of 
parliament  upon  which  we  are  called  on  to  put  a  con- 
struction is  somewhat  obscurely  worded  :  but  the  com- 
missioners whose  duty  it  is  to  enforce  it  are  seeking  to 
impose  a  tax  upon  the  defendants ;  and,  although  the 
rule  which  formerly  prevailed,  of  putting  what  was  called 
a  strict  construction  upon  statutes  of  that  description, 
has  long  since  been  repudiated,  and  a  more  enlightened 
one  adopted,  viz.  to  construe  all  acts  alike,  according  to 
their  plain  and  obvious  meaning,  still  it  lies  upon  the 
commissioners  to  shew  a  clear  authority  to  charge  the 
defendants.  The  obvious  intention  of  the  act  was,  to 
promote  building  upon,  and  the  general  improvement  of, 
the  Southampton  estate,  and,  amongst  other  things,  to 
enable  the  commissioners  to  pave  and  flag  streets  in  the 
course  of  erection.  On  the  part  of  the  plaintiff,  it  is 
insisted  that  the  intention  of  the  legislature  was,  to  vest 
in  the  commissioners  a  general  discretion :  on  the  other 

(a)  At  the  close  of  the  argu-  tinuously  up  to  each  end  of 

ment,  it  was  proposed  to  amend  the  respective  bridges.     But 

the  case,  by  inserting  therein  this  amendment,   though  not 

a  statement  that  the  streets  objected  to,  was  not  actually 

therein  mentioned  extend  con-  made. 
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d^  it  is  said,  on  the  part  of  the  defendants^  and  with        1854. 
,  that,  if  that  had  been  the  intention,  it  would  have        ^xhtkll 

expressed  in  general  words,  whereas  the  3rd  section  ,^   ^*'' 

...  The  Rbobvt's 

of^  'fclie  55  G.  3,  c.  xxv,  limits  their  authority  to  particular      Caval  Ck>. 

ca^^ss.    That  section,  as  I  read  it,  certainly  does  give  the 

ooxxunissioners  only  a  special  and  limited  authority.     It 

A.xi.'fcliorises  them,  in  lieu  of  certain  powers  which  they 

before,  under  the  41  G.  3,  c.  cxxxi,  and  43  G.  3,  c. 

[,  ''to  view  and  inspect  any  street,  square,  or  other 

Tie  passoffe  or  place,  within  the  limits  of  the  said 

iPecited  acts  and  this  act,  which  now  [that  is,  at  the 

passing  of  the  act]  is,  or  hereafter  [at  any  time]  may  be* 

Indlt  upon,  or  in  building,'^ — which  I  understand  to 

niean,  in  the  course  of  building.     Having  viewed,  and 

leaving  determined,  that,  in  their  judgment,  the  foot  and 

carriage  ways  of  the  same,  or  any  part  thereof,  are  fit 

and  proper,  to  be  levelled  or  filled  in  and  paved,  the  com- 

tkiiasioners  may  order  their  surveyor  to  give  notice  to  ''the 

owner  or  owners,  proprietor  or  proprietors,  lessee  or 

Ifisaees,  of  any  such  land,  ground,  house,  shop,  warehouse, 

coach-house,  stable,  cellar,  vault,  tenement,  or  heredita' 

'w^n^,  situated  in  any  such  street,  square,  or  other  passage 

^place,^^ — that  is,  in  such  "  street,  square,  or  other  pas- 

8^  or  place,"  which  had  before  the  passing  of  the  act 

oeen  built  upon,  or  which  at  the  time  of  such  view  was 

^  the  course  of  building.     By  land,   ground,    house, 

&c.,  situated  in  any  street,  &c.,  the  legislature  could  not 

have  meant,  actually  in  the  street ;  but  it  must  have 

^cant  abutting  on  each  side  of  the  street,  square,  &c. 

^  the  house  is  actually  built,  the  notice  is  to  be  given  to 

^e  owner  of  the  house ;  if  in  the  course  of  building,  to 

^c  owner  of  the  land.     I  apprehend  it  to  be  perfectly 

^lear  that  it   is  only  where  the  building  is  actually 

^'^cted,  or  in  the  course  of  erection,  that  the  commis- 

• 

doners  are  entitled  to  charge  the  owners  of  the  adjoining 
P'^^^perty.      The  bridges  in  question  may  very  well 
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1854.  answer  the  description  of  a  "  public  passage  or  place ;" 
Abnell  but  they  clearly  are  not,  within  the  meaning  of  this  act. 
The  Regent's  P^^^^^  passages  or  places  "  built  upon  or  in  building/^ 
Canal  Co.  so  as  to  bring  them  within  the  jurisdiction  of  the  com- 
missioners. I  do  not  concur  in  the  view  suggested  by 
my  Brother  Maule,  in  Amell  v.  The  London  and  Norths 
Western  Railway  Company,  that  the  parapet-walls  are 
'' public  buildings/'  within  the  general  metropolitan 
paving-act,  57  G.  3,  c.  xxix,  s.  80.  Nor  do  I  understand 
him  to  have  intended  so  to  lay  it  down :  he  merely  ob- 
serves that  possibly  it  might  be  so  considered,  if  it  were 
necessary,  inasmuch  as  it  is  a  thing  built  under  and  by 
force  of  the  direction  of  an  act  of  parliament,  and  is 
manifestly  for  the  convenience  and  safety  of  the  public. 
I  do  not  think  the  parapet  here  can  properly  be  called  a 
"  building  /'  and,  if  it  could  be,  it  clearly  is  not  a  build- 
ing within  the  scope  and  purview  of  the  55  G.  8,  c.  xxv, 
s.  8.  My  Brother  Byles  suggests  that  the  88th  section 
of  the  former  act  of  43  G.  3,  c.  cxxxix,  which  gave  the 
commissioners  larger  powers,  reflects  light  upon  the 
statute  now  under  consideration.  But  it  would  be 
enough,  in  answer  to  that  argument,  to  say  that  that 
is  altered  or  varied  by  the  new  provision,  and  conse- 
quently, so  far  as  this  question  is  concerned,  repealed. 
That  section  was  as  follows : — "  And  whereas  there  are 
and  may  be  several  new  streets,  squares,  and  places 
which  are  not  paved,  part  of  which  are  built  and  in 
building,  and  small  pieces  or  parcels  of  ground,  within 
the  limits  of  the  said  first-recited  act  [41  G.  3,  c.  cxxxi] 
and  this  act,  unbuilt  upon,  which  are  neither  paved, 
cleansed,  or  lighted,  nor  the  foot  or  carriage  way  thereof 
levelled  and  filled  in,  and  it  would  be  a  means  of  for- 
warding the  good  purposes  of  the  said  first-recited  act 
and  this  act,  if  the  builders  and  others  wlu)  by  law  are 
liable  to  level,  fill  in,  and  pave  the  same,  were  to  pay 
such  sums  of  money  for  that  purpose  as  are  hereinafter 
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diMT^cted :  be  it  therefore  enacted^  that  it  shall  and  may        1854. 
^wful  to  and  for  the  said  commissioners  to  view  and       abkxll 
►X^ect  all  streets,  squares,  or  other  public  passages  or  ^^  Rii^jan^B 

within  the  limits  of  the  said  first-recited  act  and      Civii.  Ckx 

^  act,  which  now  are  or  hereafter  may  be  built  upon 

in  building ;  and  If,  upon  such  view,  they  shall  be  of 

Kiion  that  the  foot  and  carriage  ways  of  the  same,  or 

part  or  parts  thereof,  are  fit  and  proper  to  be  levelled 

:£lled  in  and  paved,  the  said  commissioners,  at  any 

ting  to  be  held  in  pursuance  of  the  said  first-recited 

and  this  act,  after  such  view,  shall  and  may  order 

surveyor  or  surveyors,  or  other  person  or  persons 

^em  appointed  for  that  purpose,  to  give  notice  to  the 

f^e  or  lessees  of  all  and  every  such  lands,  grounds, 

a^es,  shops,  warehouses,  coachhouses,  stables,  cellars, 

>^^lts,  tenements,  or  hereditaments,  situated  within  the 

y**5c*it8  aforesaid,  or  leave  the  same  at  his,  her,  or  their 

or  usual  place  of  abode,  or  with  his,  her,  or  their 

own  servant  or  servants;   or,  if  no  such  lessee  or 

can  be  found,  then  such  notice  shall  be  stuck 

the  premises,  or  any  part  thereof;  which  notice 

Rkti^il]  require  the  lessee  or  lessees  to  meet  the  said  com- 

^*^xaaioners  at  the  time  and  place  to  be  therein  mentioned 

O^ot  being  less  than  ten  days  from  the  date  of  such  no- 

^^^),  to  compound  for  levelling  and  filling  in  such  foot 

^^d  carriage  ways,  and  paving  thereof,  at  any  sum  not 

^^ceeding  6d.  for  every  cubical  yard  of  such  ground  so 

*^  be  levelled  a^  filled  in,  nor  3s,  for  every  square  yard 

^f  such  pavement,  whether  carriage-way  or  foot-way,  nor 

^«?.  per  foot  running  measure  for  the  kerb  or  boundary 

^^^^<>ixe;  which  composition  the  said  commissioners  are 

*^^reby  authorised  to  make ;  and,  if  such  lessee  or  lessees 

^tiall  not  attend,  or  shall  not  compound  and  agree  with 

^he  said  commissioners  as  aforesaid,  then  it  shall  and 

^*y  be  lawful  to  and  for  the  said  commissioners  to  order 

^Ue  said  foot  and  carriage-ways  to  be  filled  in,  and  to  be 
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1854.        paved^  as  soon  as  conveniently  may  be;  and  all  the 
Abkxll        charges  and  expenses  attending  such  levelling^  filling  in^ 

Th  r'  T'fl  ^^^  V^^Sf  8^^^  ^  P^d  ^y  *^®  re.spective  lessee  or 
Caval  Co.  lessees,  and  shall  be  recovered  and  levied  by  distress  and 
sale  of  their  goods  and  chattels^  in  the  same  manner  as 
the  rates  and  assessments  to  be  hdd  by  virtue  of  the 
said  first-recited  act  or  this  act^  are  therein  and  herein 
directed  to  be  levied  and  recovered."  That  clearly  refers 
to  a  liability  then  existing^  and  applies  to  persons  then 
under  an  obligation  to  the  estate  of  the  Dowager  Baroness 
Southampton^  and  has  no  application  to  the  Regent's 
Canal  Company^  who  are  subject  to  no  other  liability 
than  that  which  is  imposed  upon  them  by  their -own  act 
of  parliament.  The  39th  section  of  the  43  G.  3,  c. 
cxxxix^  limits  the  authority  given  to  the  commissioners 
by  the  preceding  section :  it  provides  ^^  that  nothing  in 
the  said  first-recited  act  or  this  act  contained  shall  extend 
or  be  construed  to  extend  to  impower  the  said  commis- 
sioners for  putting  the  said  first-recited  act  or  this  act  in 
execution^  or  any  of  them^  to  charge  or  make  chargeable 
any  lessee  of  such  vacant  ground  with  more  than  150 
square  yards  of  paving,  on  account  of  any  such  vacant 
ground  in  one  street,  square,  or  place,  until  the  same 
shall  be  built  upon,  or  shall  be  in  building."  If  that 
act  be  of  any  use  to  explain  the  meaning  of  the  act  under 
consideration,  it  seems  to  me  to  shew  that  it  has  no  ap- 
plication to  a  case  of  this  sort.  My  Brother  Byles  has 
failed  to  satisfy  me  that  the  bridges  fn  question  are 
'^  public  passages  built  upon  or  in  building,"  within  the 
meaning  of  the  55  G.  3,  c.  xxv.  s.  3.  And,  even  if  the 
case  were  amended  as  proposed,  it  would  not  bring  it 
within  the  act,  for,  there  would  still  remain  between  the 
two  ends  of  the  bridge  a  piece  of  vacant  ground  for  the 
rating  of  which  no  power  is  conferred  upon  the  commis- 
sioners. I  therefore  think  the  defendants  are  entitled  to 
the  judgment  of  the  court. 
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BESSWELL,  J.     I  am  entirely  of  the  same  opinion,        1854. 
stroing  the  3rd  section  of  the  55  G.  3,  c.  xxv,  by  it-       asxmll 
'j  it  does  not  include  the  bridges  in  question.     So  far  •• 

^  J.HB  xCSGSlfxS 

its  being  clearly  made  out  that  the  commissioners  CAKALCk). 
entitled  to  charge  these  defendants^  I  think  the  con- 
is  abundantly  manifest.  The  3rd  section  autho- 
them  to  view  and  inspect  "  any  street,  square,  or 
public  passage  or  place/^  within  the  limits  refer- 
to,  "which  now  is  or  hereafter  may  be  built  upon  or 
"building.^^  They  have  no  right  or  power  to  inspect 
place  which  is  not  a  street,  square,  or  other  public 
or  place  "  built  upon  or  in  building.^^  It  is  only 
the  view  and  inspection  which  they  are  authorised 
^Emake,  that  the  commissioners  have  power  to  order 
3rthing  to  be  done.  They  are  to  give  notices  and  pro- 
<3  to  level  and  pave  such  places  as  they  have  inspected 
er  the  powers  for  that  purpose  given  to  them  by  the 
It  seems  to  me  that  the  parapet-wall  on  the  side 
"tihe  bridge  is  not  a  building  within  the  act,  and  con- 
xiently  the  bridge  is  not  a  "  public  passage  or  place 
t  upon,'^  so  as  to  authorise  the  commissioners  to 
and  inspect  it.  It  was  surmised  that  the  plaintiff's 
would  derive  some  aid  from  the  38th  section  of  the 
G,  3,  c.  cxxxix.  That  was  an  act  for  improving  the 
^^^thampton  estate.  The  38th  section  applies  to  cer- 
pieces  of  ground  imbuilt  upon,  as  to  which  there 
some  existing  liability  imposed  by  law  upon  some 
And  the  power  given  to  the  commissioners  by 
section,  is  limited  by  the  proviso  in  the  next  see- 
So  far  from  aiding  the  plaintiff^s  argument,  it 
to  me  to  furnish  a  strong  argument  against  him ; 
*^^*  that  provision  is  repealed,  and  the  substituted  clause 
^^^^its  all  mention  of  vacant  pieces  of  ground.  I  agree 
my  lord  in  thinking,  that  the  case  would  not  be  in 
degree  varied  by  introducing  a  statement  that  the 
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1854.  streets  are  built  up  to  either  end  of  the  bridges.     In 

^jjgj^  either  view,  the  defendants  would  be  equally  entitled  to 

„       ••  our  jud£mcient. 


CakalCo. 


Williams,  J.  I  am  of  the  same  opinion.  It  was  in- 
cumbent on  the  plaintiff,  in  order  to  entitle  himself  to  a 
decision  in  his  favour,  to  sustain  the  proposition  that  the 
defendants  are  the  owners  of  some  tenement  in  some 
street  or  other  public  passage  or  place  built  upon  or  in 
course  of  building.  My  Brother  Byles  has  contended 
that  the  parapet-walls  of  the  bridge  are  tenements^  and 
the  roadway  a  public  passage  built  upon.  That  is  a 
very  subtle  and  refined  construction,  and  one  very  differ- 
ent &om  that  which  the  legislature  contemplated.  I 
think  the  plaintiff  has  failed  in  shewing  that  the  defend- 
ants are  subject  to  the  burthen  the  commissioners  seek 
to  impose  upon  them.  Assuming,  as  we  are  told  the 
fact  is,  that  the  streets  at  either  end  are  built  continu- 
ously up  to  the  bridge,  I  do  not  think  that  would  at  all 
vary  the  question.  I  think  the  defendants  are  entitled 
to  judgment. 

Crowder,  J.  I  also  am  of  opinion  that  the  defend- 
ants in  this  case  are  entitled  to  our  judgment  upon  this 
special  case.  The  question  is,  whether  the  bridges  bmlt 
over  the  defendants^  canal  come  within  the  words  of  the 
3rd  section  of  the  55  G.  3,  c.xxv, — "any  street,  square, 
or  other  public  passage  or  place  within  the  limits,  &c., 
which  now  is,  or  hereafter  may  be,  built  upon  or  in 
building.'*  They  clearly  do  not,  unless  we  are  prepared 
to  hold  that  the  parapet- walls  are  tenements  or  here- 
ditaments, or  buildings,  within  the  meaning  of  the  sta- 
tute. The  buildings  contemplated  by  the  act  evidently 
were  buildings  erected  under  building  leases.  There 
are  no  words  in  the  section  that  can  fairly  be  held  to  in- 
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elude  the  parapet-walls.     It  would  hardly,  I  think/  be        1854. 
contended  th  at  an  iron  railing,  in  the  place  of  the  wall,       Abnell 
would  come  within  the  definition  of  a  building.     I  agree  r^j,^  BSoBifT*s 
with  the  rest  of  the  court  also  in  thinking  that  the  pro-      Cakal  CJo. 
posed  amendment  woidd  not  in  any  respect  alter  the 
view  we  take  of  the  case. 


Byles,  Serjt.,  on  a  subsequent  day,  prayed  the  court 
to  enter  such  a  judgment  as  would  not  finally  conclude 
the  plaintifi^. 


Per  Curiam,  We  can  only  enter  the  judgment  in  the 
form  which  the  parties  themselves  have  thought  fit  to 
prescribe,  [a) 


(a)  See  the  17  &  18  Vict.  c. 
125,  8.  31,  which  enacts  that 
"  Error  may  be  brought  upon 
a  judgment  upon  a  special  case, 
in  the  same  manner  as  upon  a 
judgment  upon  a  special  ver- 
dict, unless  the  parties  agree 
to  the  contrary ;  and  the  pro- 
ceedings for  bringing  a  special 
case  before  the  court  of  error 
shall,  as  nearly  as  may  be,  be 
the  same  as  in  the  case  of  a 


special  verdict ;  and  the  court 
of  error  shall  either  affirm  the 
judgment  or  give  the  same 
judgment  as  ought  to  have  been 
given  in  the  court  in  which  it 
was  originally  decided,  the  said 
court  of  error  being  required 
to  draw  any  inferences  of  fact 
from  the  facts  stated  in  such 
special  case,  which  the  ccurt 
where  it  was  originally  decided 
ought  to  have  drawn." 
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ShEPELER  t;.   DURANT. 
April  29. 

Tho  defendant,    X  HIS  was  an  action  upon  a  contract  made  at  Riga  in 

March  obtdn-   ^^*^^^*  ^^^  ^^'^  sale  of  a  quantity  of  timber. 

ed  time  to  The  declaration  was  delivered  on  the  15th  of  March 

plead,  on  the  ^ 

usual  terms;  last.  On  the  23rd,  the  defendant  obtained  an  order  for 
WM  was  de-'  ^^°^®  ^  plead,  upon  the  usual  terms.  On  the  28th,  war 
Glared  between  ^as  declared  by  this  country  against  Russia.     On  the 

this  country  i      ^ 

and  Russia  (of  29th,  the  defendant  took  out  a  summons  calling  upon 

which  country     .1         i   .    ../«  j.       1  t_        ii  j*  •      xi.' 

the  plaintiff  ^^'^  plaintiff  to  shcw  causc  why  all  proceedmgs  in  this 
wasasu^ect);  eause    should    not  be   stayed  until    the    cessation  of 

and,  on  the  ^  ^  ^  '^  ^ 

29th,  the  de-  hostilities  bctwceu  the  two  coimtries,  or  why  the  defend- 
for  icuve^to  ^^^  should  not  be  at  liberty  to  plead  in  abatement  that 
P}^^.*i**  ***®    the  plaintiff  was  an  alien  enemy.     This  summons  was 

puuntm  was  an  ^  • 

alien  enemy,  heard  before  Maule,  J.,  who  declined  to  make  the  order 
judge  declined  prayed,  on  the  ground  that  the  defendant  was  under 
«mlb^refos©a**°  terms ;  but  he  ordered  the  plaintiff  to  give  security  for 

to  assist  the        COStS. 
defendant. 

7.  6.  Clarke^  now  moved  to  rescind  so  much  of  the 
order  of  the  23rd  of  March  as  required  the  defendant  to< 
plead  issuably,  and  that  the  defendant  might  be 
liberty  now  to  plead  a  plea  of  alien  enemy.  He 
mitted,  that,  had  the  defendant  not  been  under  terms, 
he  would  have  been  entitled  on  the  29th  of  March 
plead  such  a  plea  puis  darrein  continuance;  and  thar^^E^^BBt 
nothing  had  occurred  since  to  alter  his  position  in  tha^^^B^^^t 
respect. 

Jervis,  C.  J.     At  the  time  of  its  commencement,  ihr  .^k:  .^mis 
action  was  well  brought,  there  being  no  obstacle  in  tb^    Ke 
way  of  the  plaintiff's  suing.     In  order  to  obtain  time  to 
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plcad^  the  defendant  put  himself  under  terms  to  plead 
issuably,  which  means,  amongst  other  things,  not  to  put  a 
plea  such  as  is  now  sought  to  be  pleaded  upon  the  record. 
War  having  been  declared  against  the  country  of  which 
the  plaintiff  is  a  subject,  the  defendant  now  wishes,  in 
breach  of  the  engagement  he  has  entered  into,  to  plead  a 
dilatory  plea.  That  is  not  a  course  of  proceeding  which 
the  court  would  feel  disposed  to  encourage. 
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1854. 


Shkpelsb 

V. 
DUKAlfT. 


Williams,  J.  The  defendant,  being  under  terms, 
comes  to  the  court  to  ask  for  indulgence.  That  which 
he  asks,  being  manifestly  contrary  to  justice  and  good 
faith,  ought  not  I  think  to  be  granted. 


Crowder,  J.,  concurred. 


Rule  refused. 


Hernamann  and  Another,  Assignees  of  H.  W,  Burgess, 

a  Bankrupt,  v.  Barber. 


T 


May  2. 


HIS  was  an  action  brought  by  the  plaintiffs  as  as-  Quare,  whe- 


signecs  of  one  Henry  Weach  Burgess,  a  bankrupt, — the  obteina  orders 
declaration  containing  counts  in  trover,  for  money  had  ^^^  ^^^  *^®  ^^ 

goods  on  com- 

and  received,  and  for  money  found  due  upon  an  account  mission,— the 
stated,  laying  the  property  in  the  bankrupt  before  his  ^^S^edJ^and 
bankruptcy,  and  in  the  plaintiffs  as  assignees  since.  S^^^+h" 

customers  by 
he  principal- 
is a  person  who,  witliin  the  11  &  12  Vict.  c.  106,  s.  65,  uses  the  trade  of  merchandise  "  by 
way  of  commission/'  or  "as  agent  or  factor  for  others"  seeks  his  livelihood  by  buying  and 
selling  ?  " 

In  the  absence  of  a  notice  (under  the  11  &  12  Vict.  c.  106,  s.  234)  to  dispute  the  peti- 
tioning-creditof^s  debt,  the  debt  upon  the  proceedings  must  he  taken  to  be  admitted  for  all 
the  purposes  of  the  suit. 

Therefore,  where,  in  an  action  by  assignees  of  a  bankrupt,  the  defendant  gave  notice 
(imder  the  11  &  12  Vict.  c.  106,  s.  234)  to  dispute  the  trading,  but  no  notice  to  dispute 
cither  the  petitioning-creditor's  debt  or  the  act  of  bankruptcy,  and,  upon  proof  at  the  trial 
that  the  petitioning-creditor's  debt  upon  the  proceedings  was  contracted  at  a  period  when  the 
bankrupt  had  cea^  to  be  a  trader,  the  judge  nonsuited  the  plaintiff, — The  court  granted 
a  new  trial. 
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Tndiiig. 


Petitioning- 
crediior'i  debt. 


Fleas^  traversing  the  title  of  the  assignees^  and  paj- 
ment  into  court.    B^lication^  damages  nltrk. 

The  defendant  gave  notice  to  dispute  the  trading ; 
but  there  was  no  notice  to  dispute  either  the /»elilioiiM$r- 
creditor's  debt  or  the  act  of  bankruptcy. 

The  cause  was  tried  before  Flatty  B.^  at  the  last  Spring 
Assizes  at  Liverpool  The  plaintiffs  sought  to  recover 
the  difference  between  the  sum  paid  into  court  and  the 
amount  realised  by  the  defendant  under  a  bill  of  sale  of 
certain  property  of  the  bankrupt^  executed  by  him  on  the 
26th  of  January^  1853.  The  sale  under  it  took  place  on 
the  23rd  of  February ;  on  the  2nd  of  March  the  bank- 
rupt filed  his  petition;  and  the  adjudication^  and  ap- 
pointment of  assignees^  followed  in  due  course. 

The  affidavit  of  debt  upon  which  the  adjudication 
proceeded  was  put  in  evidence. 

The  evidence  as  to  the  trading  was  as  follows : — Bur- 
gess was  a  collector  of  highway  rates^  and  also  a  farmer. 
In  the  early  part  of  1852,  he  was  employed  by  Messrs. 
Raines  &  Co.,  lime-burners  at  Liverpool,  to  sell  lime  for 
them  on  commission;  and  it  was  proved,  that,  in  the 
months  of  April  and  May  in  that  year,  numerous  soli- 
citations were  made  by  him,  and  orders  obtained  for 
lime,  which  orders  were  transmitted  to  Raines  &  Co.,  and 
executed  by  them ;  but  there  was  no  evidence  that  Bur- 
gess had  ever  settled  any  account  with  Raines  &  Co.,  or 
that  he  had  ever  received  any  commission ;  and  it  ap- 
peared that  the  trading,  such  as  it  was,  had  been  wholly 
discontinued  before  the  month  of  August,  1853. 

It  appeared  that  the  course  of  proceeding  between  the 
trustees  and  the  bankrupt  was  this, — The  bankrupt  re- 
ceived the  rates,  and  made  certain  disbursements,  and 
the  trustees  settled  the  account  with  him  once  a  year. 
At  the  end  of  1851,  there  was  a  balance  of  about  200/. 
due  from  Burgess  to  the  trustees.  At  the  time  of  the 
bankruptcy,  the  balance  against  him  amounted  to  about 
500/.:  but  there  had  been  no  settiement  at  the  end  of 
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1852;  and  it  was  assumed  by  the  learned  judge,  and  found        1854. 
by  the  jury,  that  the  balance  due  to  the  trustees  at  the    hbbwamahw" 

end  of  1851  was  more  than  covered  by  the  disbursements  »• 

Babbeb. 
of  1852,  supposing  them  to  be  applicable  to  it. 

The  learned  judge  came  to  the  conclusion,  upon  this 
evidence,  that  the  debt  relied  on  was  a  debt  which  had 
grown  due  since  August,  1852. 

It  was  insisted  for  the  defendant,  that  no  sufficient 
trading  had  been  proved,  as  well  because  the  sort  of 
trading  proved  was  insufficient  in  itself,  as  because  it 
appeared  to  have  ceased  prior  to  the  time  of  the  petition- 
ing creditor's  debt  accruing  due. 

For  the  plaintiff  it  was  submitted  that  this  objection 
was  not  open  to  the  defendant,  because  he  had  given  no 
notice  of  hia  intention  to  challenge  the  petitioning- 
creditor's  debt. 

It  was  elicited  in  the  course  of  the  cause  that  there  was 
a  debt  of  500/.  due  from  Burgess  to  another  creditor, 
contracted  three  or  four  years  ago,  and  which  was  a  sub- 
sisting debt  at  the  time  of  the  bankruptcy. 

The  learned  judge  directed  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  of  a  debt  co-existent  with  the 
trading  proved. 

Athertoriy  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection.  He 
submitted,  that,  inasmuch  as  the  defendant  had  given  no 
notice  to  dispute  the  petitioning  creditor's  debt,  but  only 
the  trading,  the  debt  on  the  proceedings  was  admitted ; 
and  that  the  plaintiffs  had  been  prejudiced  by  the  course 
pursued,  for  that,  if  the  dcfendent  had  given  notice  to 
dispute  the  debt,  the  assignees  might  have  appUed  for 
an  order  to  substitute  another  debt,  under  the  11  &  12 
Vict.  c.  106,  s.  103.  [a) 

{a)  Which  enacts,  "  that,  if,  ruptcy,  the  debt  of  the  peti- 
after  the  adjudication  of  bank-      tioning-creditor  be  found  by 
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1854.  Hugh  Hill,  on  a  subsequent  day^  shewed  cause.     The 

Hb  EN  AM  ANN  234th  scctiou  of  the  bankrupt  act  11  &  12  Vict.  c.  106, 

*•  enacts,  "  that,  in  any  action,  other  than  an  action  brought 

A  to  the    ti     ^y  ^^®  assignees  for  any  debt  or  demand  for  which  the 

to  dispute.         bankrupt  might  have  sustained  an  action  had  he  not 

been  adjudged  bankrupt,  and  whether  at  the  suit  of  or 
against  the  assignees,  or  against  any  person  acting  under 
the  warrant  of  the  court,  for  anything  done  under  such 
warrsnt,  no  proof  shall  be  required,  at  the  trial,  of  the 
petitioninff -creditor' 8  debt,  or  of  the  trading  or  act  of 
bankruptcy,  respectively,  unless  the  other  party  in  such 
action  shall,  if  defendant,  at  or  before  pleading,  and,  if 
plaintiff,  before  issue  joined,  give  notice  in  writing  to 
such  assignees  or  other  person,  that  he  intends  to  dispute 
some,  and  which  of  such  matters ;  and,  in  case  such  no- 
tice shall  have  been  given,  if  such  assignees  or  other 
person  shall  prove  the  matter  so  disputed,  or  the  other 
party  admit  the  same,  the  judge  before  whom  the  cause 
shall  be  tried  may  (if  he  think  fit)  grant  a  certificate  of 
such  proof  or  admission :  and  such  assignees  or  [other 
person  shall  be  entitled  to  the  costs  occasioned  by  such 
notice ;  and  such  costs  shall,  if  such  assignees  or  other 
person  shall  obtain  a  verdict,  be  added  to  the  costs,  and, 
if  the  other  party  shall  obtain  a  verdict,  shall  be  deducted 
from  the  costs  which  such  other  party  would  otherwise 
be  entitled  to  receive  from  such  assignee  or  other  per- 
son.'^ Here,  the  petitioning-creditor^s  debt  was  proved, 
as  part  of  the  plaintiffs'  case,  to  have  had  no  existence 
until  after  the  trading  (if  any)  had  ceased.  To  entitle 
them  to  maintain  the  action,  th^y  were  bound  to  shew 

the  court  to  be  insufficient  to  an  adjudication,  to  order  the 

support  such  adjudication,  it  petition    for    adjudication    of 

shall  be  lawful  for  the  court,  bankruptcy  to  be  proceeded  in; 

upon  the  application   of  any  and  it  shall  by  such  order  be 

other  creditor,  having  proved  deemed  valid,"  &c. 
any  debt  sufficient  to  support 
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a  trading  during  the  time  the  debt  upon  which  the  1854. 
adjudication  proceeded  was  an  existing  debt.  [Cress- 
well,  J.  Suppose  a  notice  is  given  to  dispute  the  trading 
and  the  act  of  bankruptcy^  and  the  plaintiffs  prove  a 
sufficient  act  of  bankruptcy :  how  can  you  bind  the 
judge  to  something  else?]  As  the  period  at  which  the 
debt  was  contracted  was  proved  by  the  plaintiffs^  own 
evidence^  they  were  bound  (the  defendant  having  given 
notice  to  dispute  it)  to  prove  a  trading  during  the 
existence  of  that  debt.  The  notice  to  dispute  the 
tradings  in  effect^  means^  to  dispute  such  a  trading  as 
will  support  the  fiat.  The  words  of  the  234th  section 
are,  "  no  proof  shall  be  required/'  but,  if  it  appear  as 
part  of  the  plaintiffs'  case  that  the  debt  upon  which  the 
fiat  proceeds  is  a  debt  accruing  at  a  particular  time^  the 
plaintifiEs  are  bound  to  shew  a  trading  and  an  act  of 
bankruptcy  which  will  fit  that  debt.  It  may  be  that 
the  defendant  abstained  from  giving  notice  to  dispute 
the  petitioning-creditor's  debt^  because  he  knew  that 
there  was  a  debt  existing  at  the  date  of  the  fiat  suffi- 
cient to  support  it.  Then^  the  proof  of  trading  was  As  to  the  trad- 
dearly  insufficient.  There  was  no  evidence  of  buying  "^' 
and  sellings  to  bring  the  case  within  the  latter  branch 
of  the  65th  section  of  the  11  &  12  Vict.  c.  106 :  (a) 


(a)  Which   enacts     "That 

^  alum-makers,  apothecaries, 

sucstioDeers,  bankers,   bleach- 

^TB,     brokers,     brick-makers, 

Guilders,  calenderers,  carpen- 

*©!?»,  carriers,  sheep  or  cattle 

B^esmen,      coach-proprietors, 

^^O'^rteepcrs,     dyers,     fullers, 

>per8  of  inns,  taverns,  hotels, 

ooffee-honses,  Hme-bumers, 

"ery-stable  keepers,  market- 

leners,    millers,    packers, 

^^•rtnters,    ship-owners,    ship- 

^hts,  yictnallers,  warehouse- 

^OL.  XIV. C.  B. 


men,  wharfingers,  persons 
using  the  trade  or  profession 
of  a  scrivener,  receiving  other 
men's  moneys  or  estates  into 
their  trust  or  custody,  persons 
insuring  ships  or  their  freight 
or  other  matters  against  perils 
of  the  sea,  and  all  persons 
using  the  trade  of  merchandise 
hy  way  q/*bargaining,  exchange, 
bartering,  commission^  con- 
signment, or  otherwise,  in 
gross  or  by  retail,  and  a]l  per- 
sons  who,  either  for  themselves 

Q  Q 
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nor  was  there  any  selling  on  con/mission  within   the 
former  part.     In  Hankey  v.  Jones,  2  Cowp.  745,  750, 
Lord  Mansfield  says:    ^^Thc  facts  necessary  to  shew 
what  was  the  nature  of  the  business  carried  on  by  the 
party^  being  laid  before  the  court,  whether  they  oome 
within    any  of  the   descriptions    enumerated   in   the 
statutes,  is  a  question  of  law  upon  the  construction  of 
the  statutes  themselves.     It  is  not  using  an  act  of  mer- 
chandise.    Every  man  does  that.     Every  man   buys. 
But  that  does  not  bring  a  man  within  the  description  of 
a  person  liable  to  become  bankrupt.     He  must  use  the 
trade  of  merchandise.     lie  must  therefore  sell  as  well  as 
buy :   nor  will  every  act  of  selling  do;   for,  there  are 
various  species  of  selling  which  are  no  trading  within 
the  meaning  of  the  acts ;  as,  where  a  farmer  buys  in 
sheep,  and  sells  them  again,  kc"     In  Doe  d.  Barraud  v. 
Lawrence,  2  C.  &  P.  134,  it  was  ruled  by  Abbott,  C.  J., 
that,  if  one  procure  orders  for  goods,  having  no  stock, 
but  buying  them  firom  those  who  have,  he  Tnalring  out 
bills  to  his  customers  in  his  own  name,  and  being  himself 
debited  by  the  person  he  buys  of,  this  was  a  trading 
within  the  6  G.  4,  c.  16,  s.  6;  but  that,  if  he  procure 
orders  for  another,  and  is  by  that  other  paid  a  commis* 
sion,  such  other  person  sending  the  goods  to  the  cus- 
tomers, this  was  not  a  trading.     A  trading  like   that 
proved  here  clearly  was  not  within  the  6  G.  4,  c.  16,  s. 
6  :  neither  is  it  within  the  11  &  12  Vict.  c.  106,  s.  65. 
This  latter  act  for  the  first  time  makes  a  ^'  lime-bumer'' 


or  as  agents  or  factors  for 
others f  seek  their  living  hy  huy^ 
ing  and  selling,  or  by  buying 
and  letting  for  hire,  or  by  the 
workmanship  of  goods  or  com- 
modities,— shall  be  deemed 
traders  liable  to  become  bank- 
rupt, provided  that  no  farmer, 
grazier,  common  labourer,  or 


workman  for  hire,  receiver-ge- 
neral of  taxes,  or  member  of  or 
subscriber  to  any  incorporated 
commercial  or  trading  companv 
established  by  charter  or  act 
of  parliament  shall  be  deemed, 
as  such  trader,  liable  to  be- 
come bankrupt." 
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saliject  to  the  bankrupt  laws;  if  so,  one  employed  by        1854. 

to  sell  lime  on  commission  could  not  have  been    hbbkamakk^ 


wi^Ixin  the  former  acts  :  and  the  recent  act  contains  no       _  ^- 

Babbkb. 


"wo^rds  to  include  him.  The  using  the  trade  of  merchan- 
dLs^  by  way  of  commission  there  evidently  applies  to 
coxxiinission  merchants^  whose  business  it  is  to  buy  and 

^cXl  for  their  principals^  and  who  therefore  necessarily 

Tf^SlTure  extensive  credit. 

-^therton,  in  support  of  the  rule.    In  the  absence  of 
*  Notice  of  the  defendants^  intention  to  dispute  it,  it  was 
^o-fc  incumbent  on  the  plaintiffs  to  give  any  evidence  at 
^*X    as  to  the  petitioning-creditor^s  debt.     It  was  not 
^^Q^xapetent  to  the  defendant  to  take  advantage  of  the 
^^idence  which  was  given,  to  shew  that  there  was  no 
^^^litemporaneous  trading.     Further,  if  it  was  necessary 
*^i^  the  plaintifGs  to  give  any  evidence  of  a  petitioning- 
^^^''editor's  debt,  they  did  give  such  evidence  conclusively 
satisfjEU^rily  upon  the  face  of  the  proceedings.    And 
tre  is  this  additional  answer  to  the  objection,  viz.  that 
was  a  suj£cient  debt  to  sustain  the  fiat,  due  to  a 
^l^ird  person  during  the  whole  course  of  the  trading. 
I^e  234th  section  of  the  11  &  12  Vict.  c.  106,  in  express 
^^rms  requires  the  party,  if  he  means  to  dispute  the 
I^^titioning- creditor's  debt,  the   trading,  or  the  act  of 
t>ankruptcy,  to  give  notice  of  his  intention  to  dispute 
^  8ome  and  which  of  such  matters.*'     In  the  absence  of 
^  notice  to  dispute  the  petitioning-creditor's  debt,  the 
defendant  says,  in  effect,  "  If  you  prove  a  trading  that  is 
^^^iflBdent  within  the  bankrupt  laws,  and  an  act  of  bank- 
*^ptcy,  I  will  admit  that  a  suflScient  debt  existed  and 
^liall  be  taken  as  an  undeniable  fact/'     Here,  the  plain- 
tiffs proved  a  trading  and  an  act  of  bankruptcy.     Then, 
'^fce   defendant  objected  that  the  petitioning-creditor's 
^^tt  and  the  trading  were  not  co-existent.     It  may  be 
^^^^■^iceded  that  the  petitioning-creditor's  debt,  to  be. a 

QQ  2 
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1854.        good  one^  must  be  a  debt  contracted  in  the  course  of 
HsBNAicAior  *^^i°&«     ^^^>  ^y  abstaining  from  giving  notice  to  dis- 

«•  pute  it,  tbe  defendant  admits  a  debt  sufficient  in  amount^ 

Babbsb. 

and  sufficient  as  to  tbe  time  of  its  accruing,  to  sustain 

the  fiat.  If  the  argument  on  the  other  side  is  tenable^ 
a  notice  to  dispute  any  two  of  the  matters  mentioned  in 
the  section,  would  be  as  good  as  a  notice  to  dispute  the 
whole  three.  The  point  was  substantially  decided  in 
Porter  v.  Walker,  1  M.  &  G.  686,  1  Scott,  N.  R.  586. 
There,  in  assumpsit  by  assignees,  for  money  had  and 
received  to  their  use  after  the  bankruptcy,  the  defendant 
pleaded  non  assumpsit,  and  that  the  pWiffs  were  not 
assignees,  and  gave  notice  to  dispute  the  act  of  bank- 
ruptcy upon  which  the  party  was  declared  a  bankrupt. 
The  plaintiff  proved  an  act  of  bankruptcy,  and  the 
receipt  of  money  belonging  to  the  estate,  between  the 
act  of  bankruptcy  and  the  fiat :  and  it  was  held,  that,  in 
the  absence  of  proof  of  any  other  act  of  bankruptcy,  the 
defendant,  by  giving  notice  to  dispute  the  act  of  bank- 
ruptcy only,  must  be  taken  to  have  admitted  a  trading 
and  a  petitioning-creditor's  debt  co-existent  with  the 
act  of  bankruptcy  proved.  Tindal,  C.  J.,  in  giving 
judgment,  there  said  :  *^  Here,  notice  was  given  to  dis- 
pute one  only  of  the  ingredients  of  the  bankruptcy.  So 
far  as  appears  to  us,  one  act  of  bankruptcy  only  had 
been  committed.  If  therefore  we  were  to  hold  that  the 
plaintiffs  were  bound,  under  this  notice,  to  prove,  not 
only  the  committing  of  an  act  of  bankruptcy,  but  also  a 
concurrent  petitioning-creditor^s  debt,  we  should,  in 
effect,  be  declaring  that  more  proof  was  required  than  is 
required  by  the  statute.  The  defendant,  by  not  giving 
•  "  and  the  tra-  notice  to  dispute  the  petitioning-creditor^s  debt,  *  tacitly 
**'  admits  the  petitioning-creditor^s  debt  and  the  trading, 

provided  an  act  of  bankruptcy  shall  be  proved.'*  [JEfiC 
If  nothing  had  been  proved  about  the  debt,  it  may  be 
that  the  defendant  would  have  been  precluded  firom 
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shewing  that  the  debt  upon  which  the  fiat  proceeded  was       1854. 
not  a  debt  existing  at  the  time  of  the  trading  proved.     HBBKAXAirir 
It  may  be  likened  to  the  case  of  a  vendor  who  is  not 
bound  to  produce  his  lessor's  title :  but^  if  he  produces 
more  than  he  is  boimd  to  produce^  and  so  discloses  a 
defect,  the  purchaser  may  take   advantage  of  it,  or 
may  shew  aliunde  that  the  title  is  not  a  good  one: 
Shepherd  v.  Keatley,  1  C.  M.  &  R.  117.]     The  reason 
for    putting  in   the  proceedings,  was  this: — ^The  act 
of  bankruptcy  relied  on,  was,  the  execution  of  a  bill 
of  sale.    To  shew  that  to  be  an  act  of  bankruptcy,  it  was 
necessary  to  shew  that  there  were  creditors  to  be  delayed. 
The  accoimt  annexed  to  the  proof  had  no  date  on  the 
credit  side  since  December,  1851.     Upon  the  face  of  the 
account,  therefore,  the  whole  debt  of  500/.  might  have 
accrued  subsequently  to  August,  1852.     As  to  the  tra- 
ding,— no  doubt,  if  the  matter  were  so  dear  as  it  is 
contended  to  be  on  the  other  side,  the  court  would  not 
send  the  cause  down  again.     But  it  is  submitted  that 
the  question  is  one  of  so  much  importance,  and  so  far 
from  being  free  from  reasonable  doubt,  that  the  plaintiffs 
ought  not  to  be  precluded  from  submitting  it  to  another 
jury.    There  was  evidence  that  Burgess  did  use  the 
trade  of  merchandise  "  by  way  of  commission.'^     It  is 
said,  that,  to  constitute  the  trade  of  merchandise,  there 
must  be  a  buying  as  well  as  a  selling.    But  the  words 
'^  using  the  trade  of  merchandise"  are  qualified  by  the 
words  which  follow :  and  it  would  be  a  very  narrow,  con- 
struction, and  fraught  with  mischief,  to  restrict  those 
words  to  persons  who  by  way  of  commission  or  consign- 
ment both  buy  and  sell.    The  word  "  broker"  includes 
'*  pawnbrokers,"  who  do  not  buy  at  all.     The  point  is  at 
all  events  one  deserving  of  consideration. 

Cur.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the 
court : — 
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1854.  This  was  an  action  by  the  assignees  of  a  bankrapt. 

"Z      ^^j,,^    There  was  a  notice  to  dispute  the  traJ&ng,  but  no  notice 

9.  to  dispute  the  petitioning-creditor's  debt  or  tbe  act  of 

Babbsb.        X      1 

bankruptcy. 

At  the  trial  before  Piatt,  B.,  the  affidavit  of  debt  on 
which  the  adjudication  proceeded,  was  put  in  evidence; 
and  the  counsel  for  the  defendant  cross-examined  a 
witness,  and  extracted  from  him  certain  facts  which, 
as  he  contended,  disproved  the  petitiomng-creditor' 
debt. 

For  the  plaintiffs,  it  was  answered,  that,  as  no  noti 
to  dispute  had  been  given,  the  debt  was  admitted.    Bu^. 
the  learned  judge  held,  that,  as  the  petitioning-creditor' 
debt  was  not  shewn  to  have  existed  at  the  time  of  ti 
allied  trading,  the  plaintiffs  had  failed  to  establish  th 
title  to  sue ;  and  he  directed  a  nonsuit. 

In  the  course  of  the  trial,  it  appeared,  that,  at  t 
time  of  the  alleged  trading,  a  debt  sufficient  to  form 
petitioning-creditor's  debt  was  due  to  another  person. 

A  rule  nisi  was  granted  for  a  new  trial,  on  the  groui 


of  misdirection,  which  was  argued  on  a  former  day 
this  term. 

An  attempt  was  made  to  sustain  the  nonsuit,  on 
ground  that  no  trading  was  proved :  but  the  nonsuit' 
not  proceed  on  that  ground. 

Whether  that  which  was  alleged  to  be  a  trading, 
within  the  statute  11  &  12  Vict.  c.  106,  or  not,  is 
very  arguable  point.   We  cannot,  therefore,  refuse  a  n« 
trial  on  that  ground :   and  the  decision  must  deper^c^^ 
upon  our  opinion  as  to  the  very  point  on  which  the  nc 
suit  proceeded. 

The  words  of  the  statute  11  &  12  Vict.  c.  106,  s. 
as  to  this  point,  are  the  same  as  in  the  6  0. 4,  c.  1>  ^j 
viz.  ''  that,  in  any  action,  other  than  an  action  brota^  ^?^^ 
by  the  assignees  for  any  debt  or  demand  for  which  '^^ 
bankrupt  might  have  sustained  an  action  had  he        xiot 
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been  adjudged  bankrupt^  and  whether  at  the  suit  of  or        1854. 

against  the  assignees^  or  against  any  person  acting  under    hb^namaiw" 

the  warrant  of  the  courts  for  anything  done  under  such       ^  «^* 

warrant,  no  proof  shall  be  required,  at  the  trial,  of  the 

petitioning-creditor's  debt,  or  of  the  trading  or  act  of 

bankruptcy  respectively,  unless  the  other  party  in  such 

action  shall,  if  defendant,  at  or  before  pleading,  and,  if 

plaintiff,  before  issue  joined,  give  notice  in  writing  to 

such  assignees  or  other  person  that  he  intends  to  dispute 

some  and  which  of  such  matters;    and,  in  case  such 

notice  shall  have  been  given,  if  such  assignees  or  other 

person  shall  prove  the  matter  so  disputed,  or  the  other 

party  admit  the  same,  the  judge  before  whom  the  cause 

shall  be  tried  may  (if  he  think  fit)  grant  a  certificate  of 

such  proof  or  admission :  and  such  assignees  or  other 

person  shall  be  entitled  to  the  costs  occasioned  by  such 

notice ;  and  such  costs  shall,  if  such  assignees  or  other 

person  shall  obtain  a  verdict,  be  added  to  the  costs ;  and, 

if  either  party  shall  obtain  a  verdict,  shall  be  deducted 

from  the  costs  which  such  other  party  would  otherwise 

be  entitled  to  receive  firom  such  assignees  or  other 

person/' 

The  effect  of  these  words  was  considered  in  Porter  v. 
Walker,  1  M.  &  G.  686,  1  Scott,  N.  R.  586.  That  was 
an  action  by  assignees  of  a  bankrupt,  for  money  had  and 
received  after  the  bankruptcy.  Notice  was  given  to  dis- 
pute the  act  of  bankruptcy.  The  plaintiffs  proved  an 
act  of  bankruptcy  committed  before  the  receipt  of  the 
money :  and  it  was  held,  that,  in  the  absence  of  any 
notice  to  dispute  the  trading  or  petitioning-creditor's 
debt,  the  defendant  must  be  taken  to  have  admitted  both 
co-existent  with  the  act  of  bankruptcy  proved.  So,  in 
the  present  case,  assuming  a  trading  to  have  been  proved, 
the  defendant  must  be  taken  to  have  admitted  a  petition- 
ing-creditor^s  debt  and  act  of  bankruptcy  co-existent 
with  it. 
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1854.  An  argament  was  founded  on  the  observation  of  the 

~  court  that  such  presumption  must  be  made,  in  the 

V.  absence  of  proof  of  any  other  act  of  bankruptcy.     In 

that  case,  a  later  act  of  bankruptcy  might  have  aided  the 
defendant ;  for,  if  he  could  have  referred  the  admission 
of  trading  and  petitioning-creditor's  debt  to  such  later 
time,  the  plaintiffs  might  not  have  been  able  to  shew 
that  the  money  which  they  claimed  was  received  after- 
wards. But,  if  the  defendant  in  this  case  had  shewn  a 
trading  at  a  later  period,  and  could  have  referred  his 
admission  of  an  act  of  bankruptcy  and  petitioning-cre- 
ditor's  debt  to  that  period,  it  would  have  made  no  dif- 
ference. The  action  would  have  been  equally  maintain- 
able. It  appears  to  us,  therefore,  that  the  case  of  Porter 
V.  Walker  is  expressly  in  point. 

An  attempt  was  made  to  distinguish  it,  on  the  ground 
that  the  evidence  in  that  case  explained  the  affidavit  of 
debt  on  which  the  adjudication  proceeded,  and  shewed 
that  no  such  debt  existed  at  the  time  of  the  alleged 
trading.  But  we  agree  with  the  opinion  expressed  in 
Macbeath  v.  Coaies,  as  reported  in  12  J.  B.  Moore,  122, 
that,  where  the  statute  says  that  no  evidence  shall  be 
required,  it  means  that  no  evidence  on  the  point  shall  be 
admitted  on  either  side ;  and  that  the  defendant  in  this 
case,  not  having  given  notice,  could  not  be  allowed  to 
give  evidence,  or  to  contend  on  any  evidence  given,  that 
there  was  not  a  good  petitioning-creditor's  debt. 

Rule  absolute. 
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1854. 


RoLiN  and  Another  v.  Steward^  Public  Officer  of 
The  East  of  England  Bank. 

±  HIS  was  an  action  against  bankers,  at  the  suit  of  a  SubttanHal 
customer,  for  dishonouring  a  bill  and  certain  cheques,  at  bTre^ere?^ 
a  time  when  they  had  in  their  hands  sufficient  assets  of  fg'^  » 

"  banker,  for 

his  to  meet  them.  diahonoaring 

The  first  count  of  the  declaration  stated,  that  the  Md^Xawof 
plaintiffs  were  merchants  and  ship-owners,  and  the  de-  fi^jf^"' 
fendant  was  public  officer  of  a  certain  company  carrying  suffident  aaaetc 
on  the  trade  and  business  of  bankers  in  England  by  and  the  time  to 
under  the  name,  style,  and  description  of  The  East  of  "®®*  **^®™' 
England  Bank,  and  the  plaintiffs  were  customers  of  and 
employed  the  said  company  in  the  way  of  their  said 
trade  and  business  of  bankers  as  aforesaid,  upon  (amongst 
others)  the  terms  following,  that  is  to  say,  that  they,  the 
said  company,   would,  by  and  through  the  agents  in 
London  of  the  said  company,  honour  and  pay  for  and  on 
behalf  and  on  account  of  the  plaintiffs,  out  of  any  cash 
balance  of  and  payable  to  the  plaintiffs  that  might  be  in 
the  hands  of  the  said  company  as  such  bankers  as  afore« 
said,  any  bill  or  bills  of  exchange  which  might  be  ac- 
cepted by  the  plaintiffs  payable  at  the  banking-house  or 
place  of  business  in  London  of  the  agents  in  London  of 
the  said  company,  upon  the  same  being  duly  presented 
at  the  banking-house  or  place  of  business  for  payment 
thereof  by  the  person  or  persons  respectively  being  en- 
titled to  the  same,  and  to  receive  the  moneys  therein 
mentioned,  notice  having  been  given  by  or  on  behalf  of 
the  plaintiffs  to  the  said  company  for  payment  thereof  in 
sufficient  time  for  the  said  company  to  .inform  their  said 
London  agents  thereof  previously  to  the  same  bill  be- 
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1854.       coming  due^  and  such  cash  balance  being  sufficient  for 
jj^jjjy        that  purpose,  over  and  above  any  claim  or  lien  of  the 
^-  said    company    thereon,    and   independently    of   any    ^^^jj 

right  which  the  said  company  might  have  to  retain  the  ^^.^^e 
same,  or  any  part  thereof,  in  their  hands,  and  such  casLflzC^Bh 
balance  having  been  in  their  hands  a  sufficient  andE^^cmd 
reasonable  time  to  enable  them  and  their  clerks  and  ser — *x:^xr- 
vants  to  know  of  the  same  being  in  the  hands  of  the  ssOEmm^^bH 
company,  and  that  the  same  was  sufficient  for  the  pur-^^siaijar- 
pose  of  paying  such  bill  or  bills,  over  and  above  any  daimcKf  ^m 
or  lien  of  the  said  company  thereon,  and  independently  JC::9^.tly 
of  any  right  that  the  said  company  might  have  to  retais:.£j^  ain 
the  same,  or  any  part  thereof,  in  their  hands  :  That  OTLMZMr^jone 
John  Gray  made  his  bill  of  exchange,  directed  tJ"  jl  to 
the  plaintiffs,   and  thereby  required  the  plainti£b  tM'  tc 

pay  to  him  or  his  order  48/.  three  months  after  date,  aniry-^^  an J 
the  plaintiffs  accepted  the  said  bill,  and  thereby  maffc  g=«-.giad< 
the  same  payable  at  The  London  and  Westminster  BanEjGc^jaiiik 
Lothbury,  who  then  and  at  the  time  the  said  bill  b^^dT  1  be 
came  due  were  the  agents  in  London  of  the  said  companj^gng^^nmy 
That  afterwards,  and  when  the  said  bill  of  exchange  bcdT  ^  be 
came  due  and  payable,  the  said  bill  was  duly  preaent#^.tf::Kntec 
at  the  banking-house  and  place  of  business  of  the  Lo:^>«JXoii- 
don  and  Westminster  Bank,  for  payment  thereof,  by  t!':^  '^tbe 
person  entitled  to  the  same  and  to  receive  the  mon^ixr^z^ney 
therein  mentioned ;  but  that  the  said  company,  not  k:  re- 

garding their  duty  as  such  bankers  as  aforesaid,  nzK-  ncx 
the  terms  upon  which  they  were  so  employed  by  t^  the 
plaintiffs  as  aforesaid,  did  not,  when  the  said  bill  o£  m  '^ex- 
change was  so  presented  for  payment  as  aforesaid,  by  "^^7  or 
through  their  said  agents  in  London,  or  oiherwS  N^a^iae, 
honour  or  pay  the  said  bill,  and  dishonoured  and  wbcc^  tfsoUy 
reftised  to  pay  the  same,  although  they  the  said  oompa^B^c^^any 
then  had  in  their  hands  as  such  bankers  as  aforesaifp'^^^u  a 
cash  balance  of  and  belonging  to  the  plainti£b  amouMZM^^^^ 
ing  to  a  large  sum,  which  was  sufficient  for  the  purpn^C?^'^ 
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of  paying  the  said  bill^  over  and  above  any  claim  or  lien  1854. 
of  the  said  company  on  the  said  last-mentioned  siun  of  r^^ 
money^  and  independently  of  any  right  which  the  said 
company  had  to  retain  the  same^  or  any  part  thereof,  in 
their  hands,  and  although  such  cash  balance  had  then 
been  in  the  handslof  the  said  company  a  sufficient  and 
reasonable  time  to  enable  them  and  their  clerks  and  ser- 
vants to  know  that  the  said  company  then  had  the  same 
in  their  hands,  and  that  the  same  was  sufficient  to  pay 
the  said  bill,  over  and  above  any  claim  or  lien  that  the 
said  company  then  had  on  the  said  sum  of  money,  and 
independently  of  any  right  that  the  said  company  then 
had  to  retain  the  same,  or  any  part  thereof,  in  their 
hands,  and  although  notice  had  been  given,  by  and  on 
behalf  of  the  plaintiffs,  to  the  said  company,  for  payment 
of  the  said  bill,  in  sufficient  time  for  the  said  company  to 
inform  their  said  London  agents  thereof  previously  to 
the  same  bill  becoming  due :  by  means  and  in  conse- 
quence of  which  said  premises  notice  of  the  dishonour 
of  the  said  bill  was  given  to  the  said  John  Gray,  the 
drawer  thereof,  and  by  means  and  in  consequence  there- 
of, the  plaintiffs  were  greatly  injured  in  their  credit  and 
circumstances,  and  were  suspected  by  the  said  John 
Gray  and  other  persons  who  had  been  and  were  in  the 
habit  of  dealing  with  them  in  their  said  business,  to  be  in 
bad,  failing,  and  insolvent  circumstances. 

There  was  a  second  count,  in  similar  terms,  charging 
the  defendants  with  the  dishonour  of  three  cheques, 
amounting  in  the  whole  to  111/.  14^.,  drawn  by  the  plain- 
tiffs upon  the  company :  concluding  with  an  allegation 
of  special  damage. 

There  was  also  a  third  count  (upon  which,  however, 
no  question  arose),  for  not  discounting  the  plaintiffs' 
promissory  note  for  900/.,  due  on  the  23rd  of  March, 
1854,  pursuant  to  the  defendant's  promise  in  that 
behalf. 
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1854.  The  defendant  pleaded  several  pleas,  traversing  every 

r~  material  allegation  in  the  declaration  :  but  there  was  no 

V.  plea  traversing  the  presentment  of  the  bill  mentioned 

in  the  first  count. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at 
the  last  Assizes  at  Norwich.  The  facts  which  appeared 
in  evidence  were  as  follows : — The  plaintiffs  were  mer- 
chants and  ship-owners  carrying  on  business  at  Lynn,  in 
the  county  of  Norfolk.  The  defendant  was  the  regis- 
tered public  officer  of  the  East  of  England  Bank,  who 
had  a  branch  at  Lynn,  of  which  one  Wilson  was  the 
manager.  The  plaintiffs  were  customers  at  this  branch. 
The  state  of  the  account  between  the  plaintiffs  and  the 
bank,  at  the  time  of  the  transaction  complained  of,  as 
appeared  by  the  pass-book,  which  was  made  up  to  the 
4th  of  February,  1854,  was  as  follows : — On  the  debit 
side,  the  total  amount  was  9388/.  lOs.  Id.,  on  the  credit 
side  9864/.  IGs.  9d,, — leaving  a  balance  in  the  plaintiflEs' 
favour  of  476/.  68.  Id. 

This  balance  was  arrived  at  in  part  by  the  note  for 
900/.,  which  was  entered  ^'  in  full "  in  the  pass-book,  but 
which  the  manager  (who  was  called  as  a  witness  on  the 
part  of  the  defendant)  said  the  bank  had  not  agreed  to 
treat  as  cash.  Upon  this  point,  however,  the  jury  found 
that  the  agreement  was,  that  the  900/.  should  be  treated 
as  an  immediate  available  credit  in  the  plaintiffs'  favour. 

It  was  further  proved,  on  the  part  of  the  defendant, 
that,  when  the  pass-book  was  returned  to  the  plaintifis 
on  the  4th  of  February,  they  were  informed  by  the 
manager  that  they  must  arrange  with  the  bank  if  they 
desired  any  more  cheques  to  be  paid ;  that,  on  the  same 
day,  they  wrote  to  the  manager  a  letter  of  remonstrance, 
and  afterwards,  on  the  6th  and  7th,  drew  upon  the  bank 
three  cheques,  to  the  amount  of  111/.  13*.,  which  were 
presented  on  the  9th,  and  dishonoured.  And  on  the 
6th,  the  bank  had  notice  that  the  plaintiffs'  acceptance 
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in  favour  of  Gray,  for  48/.,  payable  at  the  London  and  1854. 
Westminster  Bank,  would  become  due  on  the  13th.  Rouk 
The  action  was  brought  for  the  non-payment  of  these  ^' 

D'X'JI  W  A  KTy. 

three  cheques  and  the  bill, — the  writ  being  issued  on 
the  \Zth  of  February, 

There  was  no  evidence  given  that  the  plaintiffs  had 
sustained  any  special  damage. 

His  lordship,  in  leaving  the  case  to  the  jury,  told 
them  that  they  ought  not  to  limit  their  verdict  to  nomi- 
nal damages,  but  should  give  the  plaintiffs  such  tempe- 
rate damages  as  they  should  judge  to  be  a  reasonable 
compensation  for  the  injury  they  must  have  sustained 
from  the  dishonour  of  their  cheques. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages 
500/. 

It  was  objected,  on  the  part  of  the  defendant,  that, 
inasmuch  as  the  dishonour  of  the  bill  and  the  issuing  of 
the  writ  took  place  on  the  same  day,  it  was  incumbent 
on  the  plaintiffs  to  shew  which  was  prior  in  point  of 
time.  The  Lord  Chief  Justice,  however,  overruled  the 
objection,  observing  that  there  was  no  plea  to  ndse  it. 

Willes,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection,  and 
also  on  the  ground  that  the  damages  were  excessive. 
It  was  incumbent  on  the  plaintiffs  to  shew  that  the 
cause  of  action  was  complete  at  the  time  the  writ  issued : 
Castrique  v.  Bernardo,  6  Q.  B.  498.  In  that  case.  Lord 
Denman  says, — "  The  rule  of  law  is,  that,  where  there  is 
a  doubt  which  of  two  occurrences  took  place  first,  the 
party  who  is  to  act  upon  the  assumption  that  they  took 
place  in  a  particular  order,  is  to  make  the  inquiry.  That 
is  founded  on  reason.  An  opposite  rule  would  justify  a 
party  in  suing  where  he  had  not  ascertained  his  right. 
It  follows  that  the  plaintiff  in  this  case  has  taken  upon 
himself  to  shew  that  a  right  of  action  existed  before  he 
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commenced  his  suit:  and,  not  having  done  thisi,  he 
must  fail/'     This  objection  was  met  at  the  trial  by  a 
remark  from  the  Lord  Chief  Justice  that  there  was  no 
plea  denying  the  presentment  of  the  bill.     It  is^  how- 
ever, submitted  that  it  arises  upon  ^^  not  guilty.'*     [Jer- 
vis,  C.  J.     No  doubt,  if  you  proved  that  the  issuing  of 
the  writ  preceded  the  presentment,  that  would  be  good 
under  not  guilty.]    Then,  as  to  the  damages, — no  special 
damage  having  been  proved  to  have  resulted  to  the  plain- 
tiffs  from  the  dishonour  of  the  cheques  and  bill,  the  de- 
fendants, though   liable  for  their  breach  of  contract, 
were  only  liable  for  nominal  damages :  Marzetti  v.  WU- 
liams,  1  B.  &  Ad.  415.     [Jervis,  C.  J.     That  would 
depend  upon  the  circumstances.]     In  the  absence  of  any 
proof  of  actual  damage,  and  in  the  absence  of  all  pre- 
tence for  imputing  to  the  defendants  malicious  motives, 
the  plaintiffs   clearly   are   not  entitled  to  more  than 
nominal  damages :  Hadley  v.  Baxendale,  9  Exch.  841. 
The  damage  are  at  all  events  excessive. 


Byles,  Serjt.,  G^Malley  and  Worlledge,  now  shewed 
cause.  The  Lord  Chief  Justice  was  right  in  telling  the 
jury  not  to  limit  themselves  to  nominal  damages.  The 
case  of  Marzetti  v.  Williams,  so  far  from  being  an  autho- 
rity against  the  plaintiffs  upon  this  point,  is  directly  in 
their  favour.  There  was  evidence  there  to  shew  that  the 
plaintiff  had  not  sustained  any  injury  from  the  banker's 
mistake  :  and  Lord  Tenterden  said :  ^'  I  cannot  forbear 
to  observe  that  it  is  a  discredit  to  a  person,  and  therefore 
injurious  in  fact,  to  have  a  draft  refused  payment  for  so 
small  a  sum,  for,  it  shews  that  the  banker  had  very  little 
confidence  in  the  customer.  It  is  an  act  particularly 
calculated  to  be  injurious  to  a  person  in  trade.''  The 
dishonour  of  a  bill  for  so  small  a  sum  as  48/.,  and  of 
three  small  cheques,  was  calculated  grievously  to  injure 
the  plaintiffs,  being  persons  in  trade,  in  their  credit  and 
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character.  And  the  damages  awarded  by  the  jury  were  1854. 
not,  under  the  circumstances,  too  large.  In  actions  for  R^i^l 
torts,  the  courts  are  peculiarly  indisposed  to  interfere  «• 

with  the  verdict  of  the  jury :  WiUiams  v.  Cwnrie,  ante, 
Vol.  I,  p.  841.  There,  a  landlord  having  caused  con- 
siderable injury  to  the  crops  of  his  tenant  by  selling, 
felling,  and  removing  timber,  without  applying  for  leave 
to  enter,  and  the  jury  having  assessed  the  damages  at 
300/.,  the  coTirt  refiised  to  interfere,  although  the  net 
value  of  the  entire  crops  did  not  exceed  200/.  And 
Coltman,  J.,  said  :  ^^  I  must  confess  I  think  the  jury 
took  a  somewhat  exaggerated  view  of  the  damage  sus- 
tained by  the  plaintiff  in  this  case.  Still,  acting  upon 
the  principle  laid  down  by  De  Grey,  C.  J.,  in  Sharpe  v. 
Brice,  2  W.  Blac.  942,  we  must  allow  the  jury  a  greater 
degree  of  latitude  in  an  action  of  this  sort  than  would 
be  proper  in  a  case  of  contract.  If  200/.  damages  had 
been  given  in  the  whole,  I  should  not  have  thought  it 
unreasonable ;  and  therefore  I  do  not  think  an  excess 
of  100/.  ought  to  induce  us  to  take  away  from  the 
jury  a  prerogative  that  the  constitution  has  invested 
them  with."  So,  in  Creed  v.  Fisher,  9  Exch.  472,  where 
300/.  damages  were  given  for  an  assault  and  battery, 
Pollock,  C.  B.,  said :  ^'Although  the  damages  were  such 
as  in  our  private  judgment  we  might  think  more  than 
the  occasion  called  for,  still,  in  considering  what  we 
might  probably  have  given,  and  comparing  them  with 
what  the  jury  have  awarded,  there  is  not  so  wide  a  dif- 
ference between  the  two  as  to  satisfy  us  that  the  jury 
either  were  actuated  [by  improper  motives],  or  that  they 
proceeded  upon  some  wrong  principle.  Under  these 
circumstances,  bearing  in  mind  that  it  is  the  peculiar 
province  of  the  jury  to  assess  the  damages,  and  that  the 
coTirt  ought  not  to  interfere,  unless  it  be  very  manifest 
that  the  jury  have  so  misconducted  themselves,  we  think 
that  we  cannot  disturb  the  verdict.''    Even  assuming 
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1854.  this  to  be  an  action  founded  upon  contract^  or  compound- 
^^jj^  ed  of  contract  and  tort,  it  would  be  unjust  to  deprive  the 
^*  _  plaintiffs  of  substantial  damages,  seeing  that  injury  may 
still  result  to  them  from  the  wrongful  act  of  the  defend- 
ants, and  for  that  they  are  without  remedy,  inasmuch  as 
the  recovery  in  this  action  would  be  a  bar  to  any  future 
action  for  further  and  special  damage :  Fetter  ▼.  Beat,  1 
Lord  Raym.  339,  1  Mod.  542,  1  Salk.  11 ;  Howell  v. 
Young,  5  B.  &  C.  259,  8  D.  &  R.  14,  2  C.  &  P.  238. 
Fetter  v.  Beal  is  an  exceedingly  strong  case  :  it  was  there 
held,  that  a  recovery  in  an  action  for  an  assault  and 
battery  is  a  bar  to  an  action  for  subsequent  loss,  in  con- 
sequence of  the  battery,  of  a  part  of  the  skull :  And,  per 
tot.  Cur.  "  The  jury  in  the  former  action  considered  the 
nature  of  the  wound,  and  gave  damages  for  all  the 
damages  that  it  had  done  to  the  plaintiff;  and  therefore 
a  recovery  in  the  said  action  is  good  here.  And  it  is  the 
plaintiff's  fault,  for,  if  he  had  not  been  so  hasty,  he  might 
have  been  satisfied  for  this  loss  of  the  skull  also.^'  Then, 
the  presentment  and  dishonour  of  the  bill  being  admitted 
upon  the  record,  it  was  not  competent  to  the  defendants 
to  object  that  they  took  place  before  the  commencement 
of  the  action.  K  the  objection  had  been  persisted  in,  it 
might  have  been  met  by  evidence  at  the  time,  and  there- 
fore it  is  not  now  open  to  the  defendants, — per  Maule, 
J.,  Doe  d.  Kinglake  v.  Beviss,  ante.  Vol.  VII,  p.  508. 

fVilles  and  Couch,  in  support  of  the  rule.  The  main 
question  here  is,  as  to  the  amount  of  the  damages. 
This  is  a  case  of  contract,  and  not  of  tort :  it  was  so 
treated  in  Marzetti  v.  Williams,  1  B.  &  Ad.  415. 
Lord  Tenterden  there  said :  ''  In  this  case,  a  plaintiff 
might,  for  the  breach  of  that  contract,  have  declared  in 
assumpsit.  So,  in  Burnett  v.  Lynch,  5  B.  &  C.  589, 
8  D.  &  R.368,  the  plaintiff  might  have  declared  as  for 
breach  of  a  contract.     It  is  immaterial  in  such  a  case 
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whether  the  action  in  form  be  in  tort  or  in  assumpsit,  1854. 
It  is  substantially  founded  on  a  contract ;  and  the  plain-  eoijw 
tiff^  though  he  may  not  have  sustained  a  damage  in  fact^  ^* 

is  entitled  to  recover  nominal  damages.*'  And,  after 
observing  upon  the  injurious  consequences  which  might 
arise  to  the  plaintiff  in  such  a  case,  he  says, — "  My  judg- 
ment, in  this  case,  however,  proceeds  on  the  ground 
that  the  action  is  founded  on  a  contract  between  the 
plaintiff  and  the  bankers,  that  the  latter,  whenever  they 
should  have  money  in  their  hands  belonging  to  the 
plaintiff,  or  within  a  reasonable  time  after  they  should 
have  received  such  money,  would  pay  his  cheques ;  and, 
there  having  been  a  breach  of  such  contract,  the  plaintiff 
is  entitled  to  recover  nominal  damages/'  [Williams,  J. 
Id  that  case,  the  cheque  was  paid  on  the  following  day  i 
and  that  may  account  for  the  shilling  damages.]  There 
was  no  malice  suggested  here  on  the  part  of  the  mana- 
ger of  the  bank  \  but  a  mere  blunder.  Day,  who  was 
the  manager  at  the  S waffham  branch,  and  who  was  in  the 
habit  of  going  occasionally  to  Lynn  to  superintend  the 
business  there,  had  agreed  that  the  900/.  note  should  be 
discounted ;  but  this  was  imknown  to  Wilson,  the  mana- 
ger of  the  Lynn  branch.  And  there  was  no  attempt  to 
prove  special  damage :  not  one  of  the  persons  named  in 
the  declaration  was  called  to  shew  that  the  plaintiffs  had 
sustained  any  injury  from  the  dishonour  of  their  cheques 
and  bill.  [Williams,  J.  In  the  case  of  slander  of  a  per- 
son in  the  way  of  his  trade,  the  fact  of  his  being  in  trade 
stands  in  the  place  of  special  damage.]  In  Sedgwick  on 
Damages,  2nd  edit.  p.  47,  it  is  said,  that  ^^  wherever  the 
breach  of  an  agreement  or  the  invasion  of  a  right  is 
established,  the  English  law  infers  some  damage  to  the 
plaintiff;  and,  if  no  evidence  is  given  of  any  particular 
amount  of  loss,  it  declares  the  right  by  awarding  what 
it  terms  nominal  damages.'^  Again,  p.  57, — *^It  has 
already  been  stated  that  the  law  does  not  aim  at  com- 
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1854.  plete  eompensatioD  for  the  injuiy  Hnteiiied;  Ifcat  il 
•edu  rather  to  diiide  tlian  to  satisfy  tlie  loas;  aond  dia^ 
incasesof  oootrsctyasveUasof  torty  where  no  qiMstinn 
arises  of  fraud,  malioey  or  oyprcashaB,  the  db^eet  pees- 
marj  damage^  with  the  costs  of  the  UtigatioOy  fixm  the 
measme  of  rdieC  In  other  words,  the  hiw  lefbaes  to 
take  into  ooDsideration  anj  damages  remotdy  reswhing 
from  the  aet  ccmiplained  ot  This  propositkni,  or  one 
oorrehitiTe  to  it,  is  eiqnessed  in  the  maxim  'Causa 
proximdy  non  lemota,  spectator ;'  or,  in  the  language  of 
Lord  BaooD, — '  It  were  infinite  for  the  law  to  judge  the 
causes  of,  and  their  impolsion  one  on  another.  There- 
fore, it  oontenteth  itself  with  the  immediate  canae^  and 
jodgeth  of  acts  by  that,  withoot  looking  to  any  farther 
d^:ree:'  Maxims  of  the  Law,  Reg.  1.  lliis  genend 
principle  penrades  the  Civil  as  well  as  the  oommcm  law, 
and  applies  equally  to  cases  of  breach  of  contract,  and  of 
violation  of  dnty ;  to  all  cases,  in  short,  where  no  cam- 
plaint  is  made  of  any  deliberate  intention  to  injnre.  In 
these  latter  cases,  we  have  seen  that  our  law  does  not 
pause  at  the  line  of  mere  compensation,  but  proceeds  to 
punish  the  offender/'  The  rule  is  thus  laid  down  in 
Archbold's  Practice,  10th  edit.  1326,— ''In  actions  ex 
delicto,  such  as  actions  for  trespass, — Benson  v.  Firederiek, 
3  Burr.  1845,  Ducker  v.  Wood,  1  T.  B.  277,  Merest  v. 
Harvey,  5  Taunt.  442,  1  Marsh.  139,  Lockley  v.  Pye,  8 
M.  &  W.  133, — for  diverting  a  watercourse, — Pleydell 
V.  The  Earl  of  Dorchester,  7  T.  B.  529,  1  Chitt.  B. 
729  (a), — for  criminal  conversation, — Duberley  v.  Gtpi- 
ning,  4  T.  B.  651,  WHford  v.  Berkeley,  1  Burr.  609,— 
seduction,— /r«;i»  v.  Dearman,  11  East,  23,  T\dlidge  v. 
fVade,  8  Wils.  18, — battery, — Jones  v.  Sparrow,  5  T.  B. 
257,  Grey  v.  Grant,  2  Wils.  252, — false  imprisonment,— 
Huckle  V.  Money,  2  Wils.  205,  Leeman  v.  AUen,  2  Wils. 
160,  Beardmore  v.  Carringlon,  2  Wils.  244,  EdgeU  v 
Francis,  1  Scott,  N.  B.  118, — or  other  personal  torts,— 
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Fairigas  v.  Mastyn,  2  W.  Bla.  929,  Gilbert  v.  Btir/en-  1854. 
fkaw,  Cowp.  230,  5/a»rf  v.  Bland,  1  Har.  &  W.  167,—  ^i^ 
nalioioas  prosecution^— £ei/A  y.  Po/^e^  2  W.Blac.  1327,  g  *'• 
Norris  v.  7V^>  1  Cowp.  37,— slander,— Smi/A  v. 
Bmmpsian,  2  Salk.  644,— or  the  like, — where  there  is 
no  certain  measure  of  damages, — Bennett  y.  Allcott,  2  T. 
&.  166,  Day  v.  HoUaway,  1  Jurist,  794,— a  new  trial  is 
sddom  granted  on  this  account,  unless  the  damages  are 
outrageous, — Price  v.  Seveme,  7  Bingh.  316,  5  M.  &  P. 
126,  Sharpe  v.  Brice,  2  W.  Blac.  942,  Leith  v.  Pope,  2 
W.  Blac.  1327,  Pleydell  v.  The  Earl  of  Dorchester,  7  T- 
B.  529,  Bruce  v.  Rawlins,  3  Wils.  61, — or  the  court  is 
ssdBfied  that  the  jury  acted  under  the  influence  of  undue 
motives  or  of  gross  error  or  misconception, — Chambers 
V.  Caulfield,  6  East,  244,  Edgell  v.  Francis,  1  Scott,  N. 
R.  118.*'  [Williams,  J.  Suppose  the  plaintifi'  were  a 
trader,  and  the  defendant  said  of  him  that  his  cheques 
had  been  dishonoured, — would  that  be  actionable?] 
Doubtless  it  would.  But  that  is  a  totally  difierent  case 
firom  the  present.  The  character  of  the  transaction  here 
€88entiaUy  one  of  contract. 


C&EsswELL,  J.  (a)  I  am  of  opinion,  that,  as  far  as  the 
application  in  this  case  depends  upon  the  ground  of 
misdirection,  the  rule  must  be  discharged.  It  appears  to 
me  that  the  direction  of  my  Lord  Campbell  was  perfectly 
right.  He  told  the  jury  that  they  ought  to  give,  not 
nominal,  nor  excessive,  but  reasonable  and  temperate 
damages.  I  think  the  case  of  Marzetti  v.  Williams  goes 
the  full  length  of  justifying  that  direction.  The  decla- 
ration in  that  case  was  substantially  the  same  as  the  de- 
claration here.  It  appeared  at  the  trial,  that  the  bankers, 
^  the  time  the  plaintiff's  cheque  was  presented  and  dis- 
honoured, had  ample  funds  of  the  plaintiff^s  in  their 

(a)  Jervis,  C.  J.,  was  absent;. 
R  R  2 
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1864.  bands  to  meet  it,  and  that  the  non-payment  arose  fit>m 
BoLiH  some  inadvertence  of  their  clerk ;  and  that  the  cheque 
&TXWARD.  ^^  again  presented  on  the  following  morning,  and  paid. 
The  report  does  not  shew  what  the  direction  to  the  jury 
was  on  the  sabject  of  damages :  but  it  seems  to  have 
been  taken  for  granted  that  the  plaintiff  had  sustained 
no  actual  damage.  On  the  argument  of  the  rule  for  a 
new  trial,  the  counsel  for  the  defendants  contended  that 
the  action  was  in  tort,  and  therefore  not  sustainable 
without  shewing  actual  damage.  Lord  Tenterden,  in 
giving  judgment, — after  stating  that  the  action  was  in 
reality  founded  on  contract, — says  :  ''  In  this  case  a 
plaintiff  might,  for  the  breach  of  that  contract,  have 
declared  in  assumpsit.  So,  in  Burnett  v.  Lynch,  5  B. 
^  C.  589, 8  D.  &  R.  368,  the  plaintiff  might  have  declared 
as  for  a  breach  of  a  contract.  It  is  immaterial  in  such 
a  case  whether  the  action  in  form  be  in  tort  or  in  as- 
siunpsit.  It  is  substantially  founded  on  a  contract ;  and 
the  plaintiff,  though  he  may  not  have  sustained  a  damage 
in  fact,  is  entitled  to  recover  nominal  damages."  His 
lordship  is  there  combating  the  argument  that  tort  could 
not  be  maintained  without  some  proof  of  actual  damage. 
^' At  the  same  time,^'  he  continues,  ^^I  cannot  forbear  to 
observe  that  it  is  a  discredit  to  a  person,  and  therefore 
injurious  in  fact,  to  have  a  draft  refused  payment  for  so 
small  a  sum ;  for,  it  shews  that  the  banker  had  very 
little  confidence  in  the  customer.  It  is  an  act  particu- 
larly calculated  to  be  injurious  to  a  person  in  trade." 
His  lordship,  therefore,  assimies  as  a  thing  not  to  be 
disputed,  that  a  breach  of  contract  of  this  sort  must  of 
necessity  be  injurious  to  a  person  in  trade ;  and,  if,  so, 
the  jury  might  properly  take  that  into  consideration, 
and  give  damages  accordingly.  And  Taunton,  J.,  in  his 
judgment,  after  referring  to  one  or  two  cases,  says, — 
"  Here,  independently  of  other  considerations,  the  credit 
of  the  plaintiff  was  likely  to  be  injured  by  the  refusal  of 
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the  defendants  to  pay  the  cheque :  and^  as  it  was  the  1854. 
duty  of  the  defendants  to  pay  the  cheque  when  it  was  ^siaija 
presented^  and  that  duty  was  not  performed^  I  think  the  *• 

plaintiff^  who  had  a  right  to  its  being  performed,  is  en- 
titled to  recover  nominal  damages/^  Why  ?  Because 
the  jury  had  a  right  to  assume  that  it  would  be  to  some 
extent  injurious  :  and,  if  so,  it  was  for  them  to  say  to 
what  extent.  For  these  reasons,  I  am  of  opinion  that 
the  direction  of  Lord  Campbell  to  the  jury  wsis  right. 

Ab  to  the  amount  of  damages, — that  is  a  question 
which  it  is  always  extremely  difficult  for  the  court  to 
deal  with.  But,  inasmuch  as  we  are  disposed  to  think 
that  the  jury  have  under  the  circumstances  awarded  the 
plaintiff  a  very  large  sum,  the  counsel  may  possibly  re- 
leUeve  us  from  giving  any  ultimate  opinion  as  to  the 
extent  to  which  the  verdict  ought  to  be  reduced.  That 
part  of  the  rule,  therefore,  may  remain  open  for  the 
present. 

Williams,  J.     I  am  entirely  of  the  same  opinion. 
As  to  the  alleged  misdirection,  I  think  it  cannot  be  de- 
Hied^  that,  if  one  who  is  not  a  trader  were  to  bring  an 
action  against  a  banker  for  dishonouring  a  cheque  at  a 
time  when  he  had  funds  of  the  customer's  in  his  hands 
aufGlcient  to  meet  it,  and  special  damage  were  alleged 
a;Kid  proved,  the  plaintiff  would  be  entitled  to  recover 
substantial  damages.     And,  when  it  is  alleged  and  proved 
tHat  the  plaintiff  is  a  trader,  I  think  it  is  equaUy  clear 
that  the  jury,  in  estimating  the  damages,  may  take  into 
tlieir  consideration  the  natural  and  necessary  consequen- 
ces which  must  result  to  the  plaintiff  from  the  defendant's 
breach  of  contract :  just  as  in  the  case  of  an  action  for 
a  slander  of  a  person  in  the  way  of  his  trade,  or  in  the 
case  of  an  imputation  of  insolvency  on  a  trader,  the  ac- 
tion lies  without  proof  of  special   damage.      I   think, 
therefore,  the  direction  was  right.     I  also  agree  with 
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1854. 


BOUK 
V. 

Stswasd. 


my  Brother  Cresswell  in  thinking  that  the  amount  of 
the  damages  requires  further  consideration. 

Crowdeb^  J.  I  am  of  the  same  opinion.  The  Lord 
Chief  Justice  was  not  bound  to  tell  the  jury  that  th^ 
must  limit  their  verdict  to  nominal  damages.  I  think 
this  was  peculiarly  a  case  in  which  the  jury  were  called 
upon  to  exercise  their  judgment  as  to  the  amount  of  in- 
jury the  plaintiffs  were  likely  to  sustain  &om  the  con- 
duct imputed  to  the  bankers.  But^  at  the  same  time^ 
I  cannot  help  feeling  that  the  sum  at  which  they  have 
estimated  it  was  very  high^  and  that  the  case  in  that  re- 
spect required  re-consideration. 


The  parties  ultimately  agreed  that  the  verdict  should 
be  reduced  to  200/. 

Rule  accordingly. 


CflARNLET^  Executor  of  Smith^  deceased^  v.  Gritndy. 

IHIS  was  an  action  by  the  executor  of  the  payee 
against  the  maker  of  a  promissory  note  for  2000/.^  pay- 
able to  the  testator  by  instalments.  The  plaintiff  claimed 
1000/. 

The  defendant  pleaded^  amongst  other  pleas^  that  he 
did  not  make  the  note  in  manner  and  form  as  alleged ; 
whereupon  the  defendant  took  issue. 


AprU20. 

Upon  an  inne 
on  a  plea  that 
the  defendant 
did  not  make 
the  note  de- 
dared  on,  it 
Appearing  that 
the  note  la  lost, 
■eoondary  evi- 
denoemay  be 
giren  of  its 
oontenU, — and 
thia  whether 
the  note  be  negotiable  or  not. 

And,  temble,  that  a  special  plea  alle^ng  the  lofls  of  the  note,  would  afford  no  deflaooe  in 
the  case  of  a  non-neffotMle  note. 

Held,  also,  that  a  plea  stating  that  the  note  had  been  destroyed,  pursuant  to  an  agroe- 
ment  between  the  maker  and  the  plaintiff's  testator,  to  whom  it  was  given,  could  not,  by 
njecting  the  allegations  as  to  the  agreement,  be  treated  as  a  plea  setting  up  the  loss  of 
the  note. 

As  to  the  power  of  the  court  to  allow  an  amendment  after  trial,  by  adding  a  pleii, 

Qumrtt 
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At  the  trial  brfore  Cresswell^  J.,  at  the  last  Assizes  at        1864. 
Liverpool,  the  plaintifPs  oounsel  in  his  opening  stated     chabhlbt" 
that  the  note  was  lost ;  and  he  put  in  a  bill  in  chancery,  *• 

widi  the  defendant's  answer  thereto,  for  the  purpose  of 
shewing  the  admission  of  the  latter  to  that  effect. 

On  the  part  of  the  defendant,  it  was  submitted  thai  the 
pbiTntiff  was  not  entitled  to  recover  upon  the  note,  with- 
out producing  it ;  and  for  this  Hansard  v.  Robinson^ 
7  B.  &  C.  90,  9  D.  &  B.  860,  was  relied  upon. 

For  the  plaintiff  it  was  insisted  that  the  necessity  for 
the  production  of  the  bill  or  note  was  limited  to  the  case 
of  a  neffotiable  security :  and,  the  learned  judge  being  of 
this  opinion,  and  that  secondary  evidence  might  be  given 
oi  the  contents  of  the  note,  a  verdict  was  found  for  the 
plaintiff  for  the  sum  claimed. 

JCnawles  (with  whom  was  Millward)  now  moved  for  a 
rule  nisi  to  enter  a  verdict  for  the  defendant  upon  the 
first  issue,  or  for  a  new  trial.     The  question  is,  whether, 
in  an  action  upon  a  note  or  bill  which  is  not  negotiable, 
the  plaintiff  can  recover  without  producing  the  instru- 
ik^ent.     [JervU,  C.  J.    There  are  two  questions, — first, 
"W^Iieilier  the  non-production  of  the  note  is  an  answer, — 
Qeccmdly,  whether  the  defence  arises  upon  a  plea  that 
tlie  defiendant  did  not  make  the  note.]     In  Hansard  v. 
tiobimamif  Lord  Tenterden  said :   *^  The  general  rule  of 
'tlie  En^ish  law  does  not  allow  a  suit  by  the  assignee  of 
^^  diose  in  action.     The  custom  of  merchants,  considered 
Ba  part  of  the  law,  furnishes  in  this  case  an  exception  to 
"tlie  general  rule.    What,  then,  is  the  custom  in  this  re- 
spect ?     It  is,  that  the  owner  of  the  bill  shall  present  the 
i:iistmiiient,  at  its  maturity,  to  the  acceptor,  demand 
payment  of  its  amount,  and  upon  the  receipt  of  the 
money  deliver  up  the  bill.     The  acceptor  paying  the  bill 
lias  a  right  to  the  possession  of  the  instrument  for  his 
own  securityi  and  as  his  voucher  and  discharge  pro  tanto 
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1854.        Id  his  account  with  the  drawer.     If^  upon  an  offer  of 
Chabnlet"  payinent,  the  holder  should  refuse  to  deliver  up  the  bill, 

^   ^'  can  it  be  doubted  that  the  acceptor  misht  retract  his 

Gbuitdt.  .       ^  .        . 

offer  or  retain  his  money?  And,  if  this  be  the  right 
of  an  acceptor  ready  to  pay  at  the  maturity  of  the  bill, 
must  not  his  right  remain  the  same,  if,  though  not  ready 
at  that  time,  he  is  ready  afterwards?  and,  can  his  right 
be  varied  if  the  payment  is  to  be  made  under  a  compul- 
sory process  of  law  ?  The  foundation  of  his  right,  his 
own  security,  his  discharge  towards  the  drawer,  remain 
unchanged.  As  far  as  regards  his  voucher  and  dis- 
charge toward  the  drawer,  it  will  be  the  same  whe- 
ther the  instrument  has  been  destroyed  or  mislaid. 
With  respect  to  his  own  security  against  a  demand  by 
another  holder,  there  may  be  a  difference.  But,  how  is 
he  to  be  assured  of  the  fact  either  of  the  loss  or  destruc- 
tion of  the  bill  ?  Is  he  to  rely  upon  the  assertion  of  the 
holder,  or  to  defend  an  action  at  the  peril  of  costs? 
And,  if  the  bill  should  afterwards  appear,  and  a  suit  be 
brought  against  him  by  another  holder, — a  fact  not 
absolutely  improbable  in  the  case  of  a  lost  bill, — is  he  to 
seek  for  the  witnesses  to  prove  the  loss,  and  to  prove  that 
the  new  plaintiff  must  have  obtained  it  after  it  became 
due  ?  Has  the  holder  a  right,  by  his  own  negligence 
or  misfortune,  to  cast  this  burden  upon  the  acceptor, 
even  as  a  punishment  for  not  discharging  the  bill  on  the 
day  it  became  due?  We  think  the  custom  of  mer- 
chants does  not  authorize  us  to  say  that  this  is  the  law ; 
Is  the  holder,  then,  without  remedy  ?  Not  wholly  so. 
He  may  tender  sufficient  indemnity  to  the  acceptor  (a), 
and,  if  it  be  refused,  he  may  enforce  payment  thereupon 
in  a  court  of  equity.  And  this  is  agreeable  to  the  mer- 
cantile law  of  other  countries.  In  the  modern  Code  de 
Commerce  of  France,  Liv.  1,  tit.  9,  art.  151,  152,  this  is 

(a)  See  9  &  10  W.  3,  c.  17,  b.  3. 
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distinctly  provided.    And  this  provision  is  not  new  in       1854. 

the  law  of  that  country,  but  is  found  also  in  the  Ordon-     cbakbtley^ 

nances  de  Commerce  of  Louis  XIV,  tit.  5,  art.  19.''  «• 

That  case  was  supposed  m  Watn  v.  Bailey,  10  Ad.  &.  E. 

616^  2  P.  &  D.  507,  not  to  apply  to  notes  or  bills  which 

are  not  neffotiable :  but  much  of  the  judgment  of  Lord 

Tenterden  is  equally  applicable  to  non-negotiable  as  to 

negotiable  bills  or  notes.     In  IVain  v.  Bailey,  the  plea 

"was  addressed  to  the  time  when  the  note  became  due : 

and  Patteson,  J.,  in  the  course  of  the  argument,  speak- 

€Jf£  Hansard  v.  Robinson,  says, — *'It  only  shews  that  the 

liolder  cannot  recover  on  a  lost  note ;  it  was  not  decided 

t;hat  he  could  not  have  recovered  if  he  had  found  it.''   In 

JiamuzY.  Crowe,  1  Exch.  167,  where  it  was  held  that  the 

payee  of  a  negotiable  bill  of  exchange,  having  lost  it, 

cannot,  without  producing  it,  maintain  an  action  for  the 

recovery  of  its  amount  against  the  acceptor,  upon  its 

arriving  at  maturity,  Piatt,  B.,  delivering  the  judg- 

xnent  of  the  court,  says :  "  On  the  part  of  the  defendant, 

it  was  contended,  according  to  the  doctrine  laid  down  by 

tiie  court  of  King's  Bench  in  Hansard  y.  Robinson,  that, 

\yj  the  custom  of  merchants,  the  holder  of  a  bill  should 

present  the  instrument  at  its  maturity  to  the  acceptor, 

demand  payment  of  its  amount,  and  upon  receipt  of  the 

money  deliver  up  the  bill ;  that  the  acceptor  paying  the 

l^ill  has  a  right  to  the  possession  of  the  instrument  for 

His  own  security,  and  as  his  voucher  and  discharge  pro 

t;anto  in  his  account  with  the  drawer ;  that,  to  one  who 

aliould  refuse  or  be  unable  to  deliver  up  the  bill,  the 

«icceptor  is  not  bound  to  pay  the  sum  therein  specified. 

Ihe  plaintiff,  admitting  the  general  rule  of  law,  sought 

i:o  except  from  its  operation  cases  in  which  the  plaintiff's 

inability  to  deliver  up  the  bill  resulted  from  his  having 

Xost  it  while  it  remained  payable  to  his  own  order,  and 

oited  Wain  v.  Bailey,  10  Ad.  &  E,  616,  2  P.  &  D.  507, 

Jloli  V.  Watson,  4  Bingh.  272, 12  J.  B.  Moore,  510,  and 
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1854.  CunUffe  v.  WhUehead,  8  N.  C.  828,  5  Scott,  31.  The 
Chabhlbt""  first  and  third  of  these  cases,  however,  do  not  appear  to 
GBiwDr  support  the  alleged  exception.  The  note  in  Warn  v. 
Bailey  was  not  negotiable;  it  was  not  made  payable  to 
order,  or  to  the  bearer,  but  to  the  plaintiff  only,  who 
therefore  alone  conld  enforce  payment.  In  OunUffe  t. 
Whiteheady  the  plaintiff  did  not  shew  in  his  declaration 
that  he  was  indorsee  of  the  bill,  but  the  bailee  firom  a 
third  person  to  whom  it  had  been  indorsed;  and  the 
court  held,  that,  as  such  mere  bailee,  he  had  not  any 
right  of  action.  The  general  rule  is  supported  by  Lord 
Eldon's  observations  in  the  case  of  Ex  parte  Greenwojf, 
6  Yes.  811,  and  the  decisions  in  Pierson  v.  Hutchmsom, 
2  Campb.  211,  Sevan  v.  Hill,  2  Campb.  881,  Mayor  v. 
Johneony  8  Campb.  824,  Poole  v.  Smith,  Holt,  N.  P.  C. 
144,  Dangerfield  v.  Wilbyy  4  Esp.  N.  P.  C.  159,  Damt 
V.  Dodd,  4  Taunt.  602,  and  Champion  v.  Terry y  7  J.  B. 
Moore,  130,  3  Brod.  &  B.  295.  On  the  other  hand. 
Long  V.  BaUie,  2  Campb.  214,  n.,  Glover  v.  JTumuon, 
B.  &  M.  403,  and  Dart  v.  Hinckes  and  Roli  v.  Watson^ 
quoted  respectively  by  the  plaintiff's  counsel  in  Hansard 
V.  Robinson,  are  authorities  in  support  of  the  exception. 
But,  in  the  discussion  of  Hansard  v.  Robinson,  all  those 
cases  were  brought  befDre  the  court  of  King's  Bench; 
and  that  court,  after  taking  time  to  consider,  overruled 
such  of  them  as  supported  the  exception,  and  decided, 
as  we  think  properly,  that,  according  to  the  custom  of 
merchants,  the  acceptor  of  a  negotiable  bill  was  not 
bound  to  pay  imless  the  party  demanding  payment  pro- 
duced, and  offered  to  deliver  up  the  instrument  itself. 
This  decision  governs  the  present  case.  The  bill  accepted 
by  the  defendant  was  negotiable;  and  the  plaintiff,  by 
reason  of  his  loss  of  it,  being  unable  to  produce  it  to  the 
defendant,  cannot  by  the  law  of  merchants  compel  him 
to  pay  the  amount.'^  The  case  of  Crowe  v.  Clay,  9 
Exch.  604,  carries  the  matter  no  farther  than  Ramuz  v. 
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Crowe.    It  was  there  held^  that  the  loss  of  a  negotiable        1854. 
bill  given  on  account  of  a  debt^  is  an  answer  to  an     ghasnlky 
action  for  the  debt,  as  well  as  to  one  on  the  bill.     And       _  ^_ 
Coleridge,  J.,  said :  ^Mt  is  well  established,  that,  in  an 
action  on  a  negotiable  bill  of  exchange,  the  plaintiff 
must  be  the  holder  at  the  time  he  sues  upon  it,  and,  if 
he  has  lost  it,  cannot  maintain  an  action  upon  it.     In 
the  case  of  Hansard  v.  Robinson,  the  court  of  King's 
Bench,  in  giving  judgment,  points  out  the  inconvenience 
and  injustice  which  would  arise  if  the  plaintiff  in  such  a 
case  could  recover,  and  throw  on  the  defendant  the 
consequences  of  the  plaintiff's  negligence,   and  shews 
that  the  proper  remedy  of  the  loser  of  the  bill  is  in 
equity,  where  he  might  call  on  the  party  liable  on  the 
bill,  on  due  indemnity,  to  give  him  another  bill  or  pay 
him  the  amount.     In  the  case  of  Ramuz  v.  Crowe,  this 
law  was  extended  to  the  case  of  a  bill  payable  to  the 
drawer's  order,  though  not  indorsed  at  the  time  of  the 
loss,  as  the  bill  had  been  in  the  case  of  Hansard  v. 
Robinson ;  and  this  case  seems  well  decided,  the  right  to 
have  the  bill  on  payment,  and  the  possible  inconvenience 
and  embarrassment  of  the  defendant  in  being  called  on 
to  pay  the  lost  bill,  being  of  the  same  kind  in  the  two 
cases."     [Cresswell,  J.   In  the  case  in  the  Exchequer 
Chamber,  some  of  the  judges  thought  the  plaintiff  could 
not  recover  unless  he  was  the  holder  of  the  bill  at  the 
time  of  the  loss  of  it.     That  rather  seems  to  shew 
that  a  special  plea  would  be  necessary.]     There  is  no 
direct  authority  to  shew  a  special  plea  to  be  necessary : 
the  point  arose  in  Blackie  v.  Ridding,  ant^.  Vol.  VI,  p. 
196,  but  was  not  decided.     {Jervis,  C.  J.   Did  not  the 
defendant  make  the  note  ?]     Suppose  the  bill  were  on  a 
wrong  stamp,  or  had  been  altered  in  a  material  par- 
ticular, and  the  alteration  were  not  capable  of  explana- 
tion?   [CressweU,  J.  That  observation  would  be  equally 
applicable  in  the  case  of  a  deed.     Blackie  v.  Ridding 
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1854.        shews  that  I  was  right  in  receiving  secondary  evidence 
Chabklet"  ^^ ^^^  contents  of  the  note,  its  loss  having  been  proved.] 
^-  To  that  extent,  no  doubt,  it  is  an  authority  against  the 

defendant.  If  a  special  plea  be  necessary,  there  is  here  a 
special  plea  in  which  the  loss  of  the  note  is  mentioned  {a), 
in  conjunction  with  a  variety  of  other  allegations.  [Jervii, 
C.  J.  That  will  not  help  you.  It  is  not  like  the  case  of 
a  series  of  all^ations,  some  of  which  may  be  rejected 
without  damaging  the  plea :  this  is  one  allegation  of  the 
destruction  of  the  bill,  depending  upon  the  previous 
statements.]  There  was  an  application  to  amend  at  the 
trial :  and  the  222nd  section  of  the  15  &  16  Yict.  c.  76, 
authorises  amendments  to  be  made  at  any  time.  [Jer^ 
vis,  C.  J.  It  is  by  no  means  dear,  that,  even  after  trial, 
leave  may  not  be  given  to  amend  by  adding  a  plea,  where 
it  was  properly  asked  for  at  the  time  of  the  trial :  but, 
here  you  must  first  shew  that  the  plaintiff  cannot  re- 
cover upon  a  non-negotiable  instrument  without  pro- 
ducing it.]  The  authorities  already  cited,  it  is  sub- 
mitted, establish  that. 

Jebvis,  C.  J.  It  seems  to  me  that  there  ought  to  be 
no  rule  in  this  case.  It  is  not  necessary  for  lis,  on  the 
present  state  of  the  record,  to  decide  whether  or  not  the 
loss  of  a  non-negotiable  bill  or  note,  if  properly  pleaded, 
would  be  an  answer  to  an  action  upon  it ;  though,  if  the 
question  did  arise,  I  should  feel  no  difficulty  in  saying 
that  it  would  be  no  defence.  The  question,  however,  in 
this  case,  is,  simply  as  to  the  conduct  of  the  cause  at  nisi 
prius.  The  issue  to  be  tried  was,  whether  or  not  the 
defendant  made  the  note  declared  on.  How  was  that  to 
be  established?  If  the  instrument  declared  on, — whe- 
ther it  be  a  bill,  a  bond,  or  a  deed, — ^be  lost,  the  loss 

(a)  The  plea  set  up,  in  gnb-      ment  between  the   defendant 
stance,  that  the  bill  had  been     and  the  testator. 
destroyed  porauant  to  an  agree- 
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being  duly  proved^  and  so  the  absence  of  the  instrument        1854. 
properly  accounted  for,  secondary  evidence  may  be  given      Chabklbt 
of  its  contents.     Then,  as  to  the  amendment, — ^this  is       getody. 
not  like  the  case  of  a  defendant  being  taken  by  surprise. 
It  appears  that  there  had  been  proceedings  in  equity  as 
to  the  very  matter :    and  the  defendant  knew  that  the 
bill  was  lost,  for  he  has  put  a  plea  upon  the  record 
which  is  in  some  sort  based  upon  that  fact.    The  defend- 
ant, therefore,  has  made  out  no  case  for  an  amendment ; 
and,  upon  the  record  as  now  framed,  the  question  clearly 
is  not  open  to  him. 

Williams,  J.  I  am  of  the  same  opinion.  The  issue 
of  fact  which  the  jury  had  to  try  was  simply  whether  or 
not  the  defendant  made  the  note.  It  was  the  duty  of 
the  judge  to  try  that  issue  according  to  the  ordinary 
rules  of  evidence.  The  conditions  for  the  reception  of 
secondary  evidence  having  been  complied  with,  I  think 
my  Brother  Cresswell  would  not  have  been  warranted  in 
refusing  to  receive  it. 

Chowder,  J.,  concurring, 

Rule  refused. 
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April  28. 

A  parchaserof 
a  leasehold  may 
object  to  the 
yendor's  title, 
on  the  ground 
that  he  has  in- 
curred a  forfei- 
ture by  omit- 
ting for  the 
space  of  a 
month  to  pay 
the  annual  pre- 
mium of  insur- 
ance pursuant 
to  his  cove- 
nant; although 
it  does  not  ap- 
pear that  the 
lessee  has  taken 
advantage  of 
the  forfeiture. 
Upon  a  sale 
of  a  leasehold, 
the  purchaser 
agreed  to  pay 
a  deposit  of 
50/.,  and  the 
residue  on  com- 
pletion.   In- 
stead of  ac- 
tually paying 
the  50/.,  he 

Save  the  ven- 
or  6/.  and  an 
I.  O.  U.  for 
461. :— Held, 
that  the  ven- 
dor, failing  to 
make  a  good 
title,  was  not 
entitled  to  re- 
cover the  461. 
upon  an  ac- 
count stated; 
and  that  the 
defence  was  ad- 
missible under 
never  indebted. 


George  Wilson  v.  John  Wilson  the  Elder. 

1  HE  first  count  of  the  declaration  stated^  that^  bjr 
agreement  in  writings  made  on  the  2nd  of  September, 
1858,  the  plaintiff,  in  consideration  of  50/.  paid  to  him 
by  the  defendant  by  way  of  deposit,  and  of  the  further 
sum  of  1150/.  to  be  paid  to  the  plaintiff  at  the  time 
thereinafter  mentioned,  did  thereby  agree  with  the  de- 
fendant to  furnish  and  adduce  a  proper  title,  and  well 
and  effectually  to  assign  to  him  the  lease  of  his,  the 
plaintiff's,  then  dwelling-house  and  premises,  known  as 
The  Black  Jack,  Portugal  Street,  Lincoln's  Inn  Fields, 
and  all  his  right,  title,  and  interest  therein,  and  the 
goodwill  thereof,  for  the  remainder  of  a  term  then  to 
come  and  unexpired  therein,  which  was  about  twenty- 
eight  years'  term  from  Michaelmas  Day  then  next,  sub- 
ject to  the  yearly  rent  of  60/.,  and  the  performance  of 
the  covenants  in  the  said  lease  reserved  and  contained, 
on  or  before  the  22nd  of  September  then  instant :  That 
it  was  thereby  mutually  agreed  that  the  sum  of  300/. 
should  be  the  apportioned  purchase-money  for  the  said 
lease,  and  900/.  the  apportioned  purchase-money  for 
the  said  goodwill:  That  the  defendant  did  thereby 
agree  with  the  plaintiff  to  accept  such  assignment  of  the 
lease  aforesaid,  and  should  enter  upon  and  take  posses- 
sion of  the  said  premises  on  the  said  22nd  of  September 
then  instant,  and  thereupon  pay  to  the  plaintiff  the  said 
sum  of  1150/.,  being  the  remainder  of  the  said  purchase- 
money  for  the  said  lease  and  goodwill :  Averment  of 
performance  by  the  plaintiff  of  all  things  on  his  part : 
Breach,  that  the  defendant  refused  to  accept  an  assign- 
ment of  the  said  lease,  and  to  pay  to  the  plaintiff  the 
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said  sum  of  1150/.^  and  that  the  plaintiff  had  since  the  1854. 
defendant's  breach  of  the  agreement  sold  the  premises  wnsov 
for  950/.  and  no  more,  and  had  been  pnt  to  expense^  ** 

&c.  &c. 

The  second  count  was  for  money  found  due  upon  an 
account  stated. 

To  the  first  count,  the  defendant  pleaded,  amongst 
other  things, ^thirdly,  that  the  plaintiff  did  not,  after 
the  making  of  the  said  agreement,  in  a  reasonable  time 
before,  or  at  any  time  on  or  before  the  said  22nd  of 
September,  1853,  fiimish  and  adduce  to  the  defendant  a 
proper  title  (subject  as  in  the  said  agreement  in  that 
behalf  mentioned),  so  as  to  enable  him  well  and  effec- 
tually  to  assign  to  the  defendant  the  said  lease,  for  the 
Temainder  of  the  said  term, — fourthly,  that  the  plaintiff 
was  not  ready  and  willing  to  assign  to  the  defendant  the 
said  lease,  and  to  deliver  up  quiet  possession  of  the  said 
house  and  premises  to  the  defendant  on  or  before  the 
22nd  of  September,  1853. 

To  the  second  count,  the  defendant  pleaded  never 
indebted.     Issue  thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings 
in  Middlesex  after  the  last  Hilary  Term.  The  facts 
were  as  follows  : — The  plaintiff  was  the  tenant  of  a  pub- 
lic-house and  premises  called  The  Black  Jack,  situate  in 
Portugal  Street,  Lincoln's  Inn  Fields,  under  a  lease 
containing,  amongst  others,  a  covenant  on  the  part  of 
the  lessee,  his  executors,  administrators,  and  assigns,  to 
insure  and  keep  insured  the  premises  demised,  and  a 
proviso  for  re-entry  by  the  lessor,  his  heirs,  &c.,  in  case 
of  the  breach  of  any  covenant  by  the  lessee,  &c. 

On  the  2nd  of  September  last,  the  plaintiff,  '^  for  and 
in  consideration  of  50/.  now  paid  by  way  of  deposit,  and 
of  the  further  sum  of  1150/.  to  be  paid  at  the  time 
thereinafter  mentioned,'^  agreed  to  sell  to  the  defendant 
the  lease  and  goodwill  of  The  Black  Jack,  and  to  make 
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1854.        a  good  and  proper  title,  in  the  usual  way ;  the  vendor 
WiLBON       i^ot  to  call  for  proof  of  the  lessor's  title ;  and  a  penalty  of 
WiLBOK        J  50/.  being  provided  for  breach  of  the  agreement  by 
either  party. 

Upon  inspection  of  the  lease  under  which  the  plaintiff 
held,  and  the  receipts  for  the  premiums  of  insurance,  it 
appeared  that  the  covenant  to  insure  had  not  been 
strictly  performed,  the  covenant  being,  to  insure  in  The 
Westminster  Fire  Office  in  the  sum  of  990/.  in  the  joint 
names  of  the  lessor  and  lessee,  and  the  premiums  being 
payable  on  the  24th  of  February  in  each  year,  but  the 
last  premium  not  having  been  paid  until  the  23rd  of 
March.  The  solicitor  for  the  purchaser  thereupon  gave 
notice  to  the  vendor  that  the  title  was  objected  to,  on 
that  ground  amongst  others. 

At  the  time  of  the  signing  of  the  agreement^  5/.  only 
was  in  fact  paid,  the  defendant  having  given  an  I.  O.  U. 
for  the  remaining  45/.,  which  he  promised  to  pay  on  the 
following  Monday,  but  did  not. 

Upon  the  defendant's  refusal  to  complete  the  purchase, 
the  plaintiff  re-sold  the  premises  for  950/.,  and  brought 
this  action  to  recover  the  difference  between  that  sum 
and  the  sum  agreed  to  be  paid  by  the  defendant. 

On  the  part  of  the  defendant,  it  was  submitted,  that 
the  non-payment  of  the  premium  of  insurance  on  the 
proper  day,  was  a  breach  of  covenant  of  which  the 
lessor  was  entitled  to  take  advantage ;  and  that  the  for- 
feiture was  not  cured  by  the  payment  thereof  on  a  sub- 
sequent day  :  and  for  this  Doe  d.  Pitt  v.  Shewin,  3  Campb. 
134,  was  relied  on.  There,  the  lessee  covenanted  to 
insure,  and  effected  an  annual  policy  in  the  usual  form, 
allowing  fifteen  days^  grace,  which  policy  expired  on  the 
25th  of  March,  but  the  premium  for  the  renewal  was 
not  paid  until  the  25th  of  April ;  and  it  was  ruled  by 
Lord  EUenborough  that  the  covenant  was  broken  by 
reason  of  the  non-payment  of  the  premium  on  or  befioie 
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the  9tli  of  April,  and  that  the  lease  was  forfeited,  upon  a        1854. 
clause  of  re-entry.  wiujoir 

For  the  plaintiff,  it  was  insisted,  that  the  payment  of  «- 

the  premium  on  the  23rd  of  March  had  a  retrospective 
effect,  and  consequently  that  there  was  no  forfeiture ; 
and  that,  at  all  events,  the  plaintiff  was  entitled  to  a 
verdict  for  45/.  on  the  accoimt  stated. 

The  learned  judge  nonsuited  the  plaintiff, — giving 
liim  leave  to  move  to  enter  a  verdict  for  245/.,  or  for 
145/.,  or  for  45/.,  if  and  as  the  court  should  be  of  opinion 
that  he  was  entitled  to  recover  either  of  those  sums. 

Syles,  Serjt.,  on  a  former  day  in  this  term,  moved  to 
enter  the  verdict  accordingly.     In  Doe  d.  Pitt  v.  Shewin, 
the  lessor  had  availed  himself  of  the  forfeiture  by  bring- 
an  ejectment,  the  day  of  the  demise  laid  being  the  day 
on  which  the  lessor  actually  paid  the  premium.     Doe  d. 
J^iit  V.  Laminff,  4  Campb.  73,  however,  is  an  authority 
the  other  way.     In  that  case,  there  was  a  covenant  in  a 
lease  to  insure  and  keep  insured  a  specific  sum  of  money 
Upon  the  premises  :  the  lessee  effected  such  an  insurance, 
t;lie  policy  containing  a  memorandum,  that,  in  case  of  the 
death  of  the  assured,  the  policy  might  be  continued  to 
\xis  personal  representative,  provided  an  indorsement  to 
'that  effect  was  made  upon  it  tvithin  three  months  after 
lus  death :  the  lessee  died,  and  an  indorsement  continu- 
ing the  policy  to  his  personal  representative  was  made 
€^er  the  expiration  of  three  months  firom  the  time  of  his 
decease :  and  it  was  held,  that,  under  these  circumstances, 
t;liere  was  no  breach  of  the  covenant  to  keep  the  premises 
ijiBnred.     Lord  EUenborough  there  said :    ^'  I  do  not 
^liink  the  policy  became  void  for  want  of  the  indorsement 
^^rithin  three  months.     At  most,  it  was  voidable  by  the 
company.    The  proviso  relied  upon  is  extremely  harsh, 
Cknd  I  doubt  its  legality,  where  the  policy,  as  here,  is  de- 
olared  to  be  for  a  definite  time.     If  the  assured  dies 
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1854.        within  the  time^  it  enures  to  the  benefit  of  his  penonal 
WiuK)K       representative.     In  case  of  death,  there  may  often  be 
V-  confusion  in  the  affairs  of  the  assured  to  prerent  any 

application  to  indorse  the  policy  within  three  months. 
He  may  die  intestate,  leaving  infeuit  ehildren ;  or  having 
named  as  executor  a  person  living  in  the  East  Indies. 
Under  such  circimistances,  to  deprive  the  family  of  the 
benefit  of  the  policy  would  be  monstrous  injustice.'^ 
[Cresswettf  J.  That  is  a  very  different  case  from  this: 
there,  the  policy  had  not  expired  at  the  time  the  act  was 
done  upon  it.  Jervis,  C.  J.  The  case  ofPenuMtf  v. 
Harbamey  11  Q.  B.  368,  which  is  precisely  in  point, 
seems  to  be  conclusively  against  you :  it  was  there 
held,  that,  if  a  lessee,  who  has  incurred  a  forfeiture  by 
leaving  a  part  of  the  demised  premises  uninsured  for  a 
short  period  (two  months,  in  that  case),  contracts  to  sell 
his  term,  the  purchaser,  on  becoming  acquainted  vrith 
the  forfeiture,  may  refuse  to  complete  his  contract,  and 
may  reclaim  his  deposit,  though  the  lessor  has  taken  no 
step  to  inforce  the  forfeiture.]  It  may  be  conceded,  that, 
if  the  landlord  might  re-enter  for  this  forfeiture,  the 
plaintiff  failed  to  make  a  good  title :  but  it  is  submitted 
that  the  insurance,  when  effected,  had  a  retrospective 
operation.  [Cresswell,  J.  It  is  difficult  to  say  that  a 
landlord,  when  he  has  his  vested  right  of  action,  ahalt 
have  it  divested  by  an  act  to  which  he  is  no  party.]  At 
all  events,  the  plaintiff  was  entitled  to  a  verdict  upon 
the  account  stated.  There  was  ample  oonsideradon  to 
sustain  that  count.  The  defendant  prevented  the  plain- 
tiff fix)m  selling  the  premises  before  the  22nd  of  Septem- 
ber, 185S,  the  day  on  which  the  purchase  was  to  have 
been  completed. 

Jbbvis,  C.  J.  As  you  are  entitled  to  rule  upon  the 
last  point,  you  may  take  it,  but  without  any  encourage- 
ment firom  the  court,  as  to  the  first  point  also. 
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Kmiwk$  and  JBarstow,  now  shewed  cause.  The  non-  1854. 
payment  of  the  premium  at  the  proper  time  was  clearly  Wusov 
a  forfeiture^  of  which  the  lessor  might  have  taken  ad-  ^- 

vantage^  and  consequently  the  vendor  did  not  make  a 
title  sooh  as  the  purchaser  was  bound  to  accept.    There 
are  several  cases  which  are  precisely  in  point ;  none  the 
other  way.    JDoe  d.  Pitt  v.  Shewin,  8  Campb.  134^  is  de- 
cisive :  ihere^  the  tenant  effected  an  annual  policy  in  the 
usual  printed  form^  by  which  it  was  declared  that  the  policy 
should  be  for  such  longer  period  as  the  tenant  should 
Tigularly  pay^  and  the  company  receive^  the  premium  j 
and  a  #pace  of  fifteen  days  beyond  the  quarter  days  was 
given  for  payment  of  the  premium^  during  which  time 
the  oompany  was  liable :  the  year  expired  on  the  25th 
of  Marchj  1811^  but  the  tenant  did  not  pay  the  premium 
tot  a  renewal  till  the  25th  of  April  following^  when  the 
company  gave  a  receipt  for  the  premium^  stating  the 
insurance  to  be  from  Lady-Day^  1811^  to  Lady-Day^ 
1812*     And  Lord  EUenborough  said :   ^^  There  was  an 
interval  during  which  the  insurance  was  discontinued. 
7h0  fifiieen  days^  which  are  an  excrescence  from  the  pre- 
ceding year^  expired  on  the  9th  of  April.     The  policy 
then  became  extinct^  and  the  landlord  was  deprived  of 
all  protection  till  the  25th  of  that  month.     A  fire  might 
liave  happened  in  the  meantime ;  and  there  is  no  pre- 
tence for  sayings  that^  in  that  case^  the  Phoenix  office 
^ironld  have  been  liable.     For  a  certain  period^  the  land- 
\mA  ran  the  risk  of  fire^  and  the  sum  of  800/.  was  not 
li:ept  insured  upon  the  premises  in  any  office.     It  may 
^dmit  of  considerable  doubt^  whether^  by  the  revenue 
lawB^  the  policy  could  be  lawfully  renewed  by  the  pay- 
^nent  of  the  premium  after  the  expiration  of  the  fifteen 
€3ays.     At  any  rate^  its  existence  was  suspended  fi:om 
t^he  9th  to  the  26th  of  April.     The  covenant  to  insure 
''Was  therefore  broken ;  and  the  landlord  is  entitled  to 
^^cover  at  law^  whatever  relief  there  may  be  for  the 
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1854.  tenant  in  equity/'  A  note  at  the  end  of  the  report  of 
^jjjj^jj  that  case  states  that  "  the  court  of  Exchequer  had  granted 
^'  an  injunction^  on  payment  of  the  costs  of  the  action; 

but  these  were  not  paid  as  they  ought  to  have  been^  and 
the  defendant  became  bankrupt.  The  application  for 
an  injunction  was  then  renewed  on  behalf  of  the  as- 
signees^ but  refused."  And  see  Gregory  v.  Wilson,  9 
Hare,  683,  where  Sir  James  Wigram,  V.  C,  refused  to 
grant  relief  in  the  case  of  breaches  of  covenant  to  repair 
and  to  insure.  In  Doe  d.  Mtiston  v.  Gladtoin,  6  Q.  B. 
953^  a  lessee  of  buildings  covenanted  in  the  lease  to 
^'insure  and  continue  insured"  such  buildings  in  the 
joint  names  of  himself  and  the  lessor,  his  executors,  &c., 
or  assigns;  and  there  was  a  proviso  for  re-entry  on 
breach  of  the  covenant.  The  lessee  insured  in  his  own 
name  singly,  but  shewed  the  policy  to  the  lessor,  who 
approved  of  it,  and  accepted  rent  during  the  next  three 
years,  ending  at  Christmas,  1842.  The  premiums  of 
insurance  were  duly  paid  up  to  that  time,  the  premium 
paid  at  Christmas,  1842,  covering  the  year  1843,  and 
the  policy  continuing  unaltered.  In  January,  1843^  the 
lessor  assigned;  and  the  assignee,  in  the  same  year, 
brought  ejectment  for  a  forfeiture  incurred  by  not  in- 
suring in  the  joint  names.  No  notice  had  been  given  to 
the  lessee  to  alter  the  policy.  It  was  held^  that  the 
covenant  to  insure  in  the  joint  names  was  a  continuing 
covenant,  and  was  not  waived  by  the  conduct  of  the 
lessor,  except  as  to  past  breaches ;  and  that  ejectment 
lay.  Patteson,  J.,  in  delivering  the  judgment  of  the 
court,  there  said :  *'  Under  these  circumstances,  this 
ejectment  must  be  considered  as  unusually  harsh ;  and 
it  is  impossible  for  any  court  to  lend  itself  willingly  to 
enforce  the  proceeding.  The  expression  that  the  law 
abhors  a  forfeiture,  was  never  more  appropriate.  But 
we  must  not  forget  that  the  legal  rights  of  the  parties 
are  all  that  we  have  power  to  deal  with.     Even  the 


EA8TBR  TBRM^   17  VICTORIA.  628 

court  of  Chancery  has  refused  to  enjoin  against  proceed-        1854. 
ings  at  law  for  breach  of  the  covenant  to  insure :  Green       wmoit 
V.  Bridges.  4  Simons.  96 :   and.  on  occasions  like  the       ^  ^• 
present^  Lord  Tenterden  was  in  the  habit  of  saying  that 
we  are  bound  to  give  all  instruments  their  natural  con- 
struction^ and  attach  to  them  their  legal  consequences^ 
whatever  our  inclinations  may  be.  {a)     This  course  may 
operate  severely  in  particular  cases;    but  its  general 
effect  is  no  doubt  beneficial^  by  teaching  all  that  they 
must  fulfil  their  engagements,  and  by  giving  certainty  to 
their  mutual  relations.''   Penniall  v.  Harbome,  11  Q.  B. 
886^  is  an  equally  strong  authority  to  the  same  effect. 
So,  in  Doe  d.  Darlington  v.  Ulph,  13  Q.  B.  204,  a  lease 
for  years,  to  commence  at  Michaelmas,  1845,  was,  by  a 
decree  for  a  specific  performance  at  the  instance  of  the 
lessee,  executed  on  the  12th  of  January,  1847,  bearing 
date  as  of  the  29th  of  September,  1845.     The  lease  con- 
tained a  covenant  to  insure  the  demised  premises,  and 
keep  them  insured  during  the  term,  and  a  power  of  re- 
entry.    The  landlord  brought  ejectment,   and  proved 
that  the  premises  were  not  insured  until  the  18th  of 
February,  1847.     The  defendant   gave  no  evidence  to 
account  for  the  delay.     It  was  held,  that,  assuming  the 
covenant  might  be  construed  as  a  covenant  to  insure 
within  a  reasanable  time  only  after  the  execution  of  the 
deed,  the  onus  of  shewing  that  the  delay  from  the  12th 
of  January  to  the  18th  of  February  was  reasonable,  lay 
on  the  defendant ;  and  that,  no  evidence  being  given  to 
explain  the  delay,  it  was  right  that  the  judge  should 
direct  a  verdict  for  the  plaintiff.     [Jervis,  C.  J.     I  can- 
not very  well  understand  how  explanation  can  be  any 
answer  to  a  breach  of  covenant.]     Something  of  the 
same  sort  seems  to  have  been  passing  in  the  mind  of 
Lord  Denman;  for,  he  says, — "I  have  not  formed  a 

(a)  Bee  Doe  d.  Davis  y.  EUatn,  M.  &  M.  189. 
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1854.  decided  opinion  whether,  in  construing  this  ooveni^t^  we 
WiLBON  can  import  into  it  anything  aboat  a  reasonable  time.  It 
Wmoir.  ^  ^^^>  however,  necessary  t6  decide  that ;  for,  fsappoting 
it  to  be  so,  there  was  no  evidence  to  acooont  for  tiie 
delay  for  five  weeks  and  two  days.  There  was  nothing, 
therefore,  to  justify  either  the  judge  ot  jnry  in  don- 
sidering  this  delay  reasonable/^  The  result  of  the  cases, 
is,  that,  if  the  purchaser  had  completed  his  ccmtract  on 
the  22nd  of  September,  he  might  have  been  qected  by 
the  superior  landlord  on  the  following  day.  Then-,  as  to 
the  accoimt  stated.  The  plaintiff  relies  upon  the  I.  Q.  U., 
which  was  given  for  part  of  the  deposit.  If  the  plaintiff 
were  to  recover  the  45/.,  the  defendant  might  recover  it 
back,  the  consideration  failing  on  the  insnfficieincy  of 
the  title.  An  I.  O.  U.  is  only  evidence  of  an  account 
stated.  [Jervis,  C.  J.  Here,  it  is  evidence  of  an  account 
stated  of  money  due  from  the  defendant  to  tiiie  plaintiff 
only  in  the  event  of  the  title  bdng  good.]     Precisely  so. 

Raymond  (with  whom  was  Byle9,  Serjt.),  in  support 
of  the  rule.  The  authorities  relied  on  on  the  other 
side  are  all  cases  where  the  covenant  was,  to  insure  in 
the  joint  names  of  the  lessor  and  lessee,  or  in  the  name 
of  the  lessor  only,  and  therefore  where  there  could  be  no 
subsequent  payment  having  relation  back  so  as  to  core  the 
forfeiture.  Here,  the  lease  was  not  absolutely  void,  but 
only  voidable,  at  the  election  of  the  lessor,  such  election 
being  exercised  in  the  interval  between  the  24th  of 
February  and  the  23rd  of  March.  {Jervis,  C.  J.  That 
argument  would  have  been  equally  good  in  the  case  of 
Doe  d.  Pitt  V.  Shewm,  where  the  premium  was  paid 
fifteen  days  after  it  was  due.]  With  respect  to  the 
account  stated, — the  plaintiff  was  entitled  to  a  verdict, 
on  production  of  the  I.  O.  U.  By  the  terms  of  the 
agreement,  the  defendant  engaged  to  pay  the  plaintiff 
50/.  down.     Instead  of  doing  so,  he  paid  down  6{.  and 
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gave  the  I.  O.  U.  for  the  remainder.    The  transaction,       1864. 
in  e£Pect,  amounted  to  this:    the  defendant  paid  the       wusov 


dt  of  50/..  and  had  back  45/.  of  it  by  way  of  loan.  *• 

lOreasweU,  J.  An  I.  O.  U.  is  only  evidence  of  an  ao* 
coont  stated.  By  the  agreement,  the  plaintiff  was  only 
to  be  entitled  to  the  50/.  if  he  was  in  a  condition  to 
make  a  good  title.]  He  had  until  the  22nd  of  Sep- 
iember  to  make  a  title :  from  the  date  of  the  agreement, 
imtil  that  day,  the  defendant  owed  him  45/.  upon  the 
I.  O.  U. ;  he  cannot  therefore  say  that  he  never  was  in- 
debted :  and  there  is  no  plea  of  fEulure  of  consideration. 

Jimvis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  Two  points  were  made  :  upon  the  first, 
if  SQoeeflBful,  the  plaintiff  would  be  entitied  to  a  verdict 
for  245/. ;  upon  the  second,  for  45/.  I  am  of  opinion 
that  he  has  failed  to  shew  himself  entitled  to  either. 
As  to  the  first,  it  appears  that  the  plaintiff,  being  the 
leasee  of  a  public-house  which  he  proposed  to  sell  to  the 
defendant,  entered  into  a  contract  by  which  he  professed 
to  make  a  good  title  by  a  given  day,  and  it  turned  out 
that  hei^as  unable  to  adduce  a  good  title,  inasmuch  as 
there  was  a  failure  to  perform  the  covenant  to  insure 
and  keep  insured  the  premises,  which  would  enable  the 
lessor  to  avail  himself  of  the  proviso  for  re-entry  con- 
tained in  the  lease.  By  the  policy  of  insurance,  the 
pnemiom  was  payable  on  the  24th  of  February  in  each 
year,  but,  in  the  year  1853,  the  premium  was  not  paid 
imtil  the  28rd  of  March,  so  that  the  premises  had  been 
allowed  to  remain  uninsured  for  the  space  of  one  month  : 
and  the  question  is,  whether  the  forfeiture  was  cured  by 
such  subsequent  payment,  so  that  the  plaintiff  could, 
Botwithstanding  this  breach  of  covenant,  make  a  good 
title.  A  long  series  of  cases,  from  Doe  d.  PUt  v.  Sheunn, 
9  Campb.  134,  to  Doe  d.  Darlington  v.  Ulph,  13  CI.  B. 
204,  shews,  that,  notwithstanding  such  subsequent  pay- 
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1854.  ment^  the  landlord  might  avail  himself  of  the  forfeitore. 
^jjj^y  The  plaintiff,  therefore,  having  only  a  title  which  might 
_  «.  be  defeated  at  the  option  of  the  lessor,  is  not  in  a  con- 

dition  to  enforce  pa}rment  of  the  purchase-money.  Upon 
the  second  point  also  I  think  the  plaintiff  fails.  It  ap- 
pears, that,  instead  of  paying  down  the  deposit  of  50/., 
the  purchaser  paid  5/.  and  gave  an  I.  O.  U.  for  45/. 
An  I.  O.  U.  is  evidence  of  an  account  stated ;  and,  if 
expanded  upon  this  record,  it  amounts  to  this, — ''I 
acknowledge  that  I  owe  you  45/.,  a  portion  of  the  50/. 
deposit  which  I  have  agreed  to  pay.  The  plaintiff  not 
being  in  a  condition  to  make  a  good  title,  he  was  not  en- 
titled to  receive  the  deposit.''  If,  therefore,  the  plain- 
tiff were  allowed  in  this  action  to  recover  the  45/.  upon 
the  I.  O.  U.,  the  defendant  might  commence  an  action 
to-morrow  to  recover  it  back,  as  upon  a  failure  of  con- 
sideration ;  which  would  be  objectionable  on  the  ground 
of  circuity.  Mr.  Raymond  says,  that,  as  the  plaintiff 
was  entitled  to  have  the  money  on  the  nail,  the  inference 
is  that  the  50/.  was  in  fact  paid,  and  the  plaintiff  then 
lent  the  defendant  45/.  But,  why  should  we  go  out  of 
our  way  to  infer  that  which  we  know  to  be  contrary  to 
the  truth?  On  both  grounds,  I  am  of  opinion  that 
the  rule  should  be  discharged. 

Cresswell,  J.  I  am  of  the  same  opinion,  upon  both 
grounds.  The  facts  shew  that  the  I.  O.  U.  is  not  evi- 
dence of  an  account  stated  between  the  plaintiff  and 
the  defendant  otherwise  than  as  part  of  the  purchase- 
money. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the 
first  point,  the  authorities  are  clear.  It  cannot  be  pre- 
tended for  a  moment  that  the  non-payment  of  the  pre- 
mium did  not  work  a  forfeiture.  As  to  the  second  point, 
I  doubted  at  first  whether  the  defence  was  admissible 
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under  neyer  indebted.  But^  upon  consideration^  I  in-  1854. 
dine  to  think  that  a  special  plea  was  unnecessary,  and  wilbov 
that  the  present  case  falls  within  the  principle  of  Thomas  ^' 

\iTXJoCOX» 

V.  HawkeSf  8  M.  &  W.  140,  where  it  was  held,  that, 
under  a  plea  of  non  assumpsit  to  a  count  on  an  account 
stated,  the  defendant  may  shew  that  accounts  between 
the  plaintiff  and  himself,  the  correctness  of  which  he  has 
admitted,  were  in  fact  incorrect. 

Rule  discharged. 


Hegartt  and  Another  v.  Milne  and  Another. 

ApHl  21. 

XHE  plaintiffs  in  this  action  sought  to  recover  from  Where  a  pro- 
the  defendants  a  sum  of  99/.  for  goods  sold  and  delivered,  J^^^^^areent- 

and  work  and  labour  and  materials.     The  defendants  ©d  to  in  writ- 
ing, the  latter, 

pleaded,  except  as  to  69/.  0^.  6a.,  parcel  &c.,  never  m-  hemg  evidence 
debted,  and,  as  to  that  sum,  payment  into  court.  meSjIfrot  td- 

At  the  trial  before  Alderson,  B.,  at  the  last  Spring  mwsible  with- 

,     ,  out  a  stamp, — 

Assizes  for  Surrey,  it  appeared  that  the  plaintiffs  had  as,  where  it  is 
done  certain  joiners*  work  on  a  ship  called  The  American  pendant,  and 
Xiass  belonging  to  the  defendants,  to  the  amount  of  the  ®?".®^.^  ^^^ 

°     ^  '  plaintiff, 

sum  claimed.  The  witness  who  proved  the  work  done, 
and  the  reasonableness  of  the  charges,  was  asked  by  the 
defendants*  counsel  if  there  was  not  an  agreement  in 
iwrriting  relative  to  the  work :  he  admitted  that  there 
^as,  and  produced  a  paper  in  the  hand^ writing  of  one  of 
"the  defendants,  but  signed  by  one  of  the  plaintiffs,  to 
the  following  effect : — 

''  Messrs.  A.  Milne  &  Co.  and  J.,  Smith. 
'^I  agree  to  build  up  eight  cabins  on  board  of  the 
American  Lass ,-  in  fact,  to  complete  the  whole  to  the 
satisfaction  of  Captain  M'Kellar,  including  all  locks. 
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1854 


V, 

Unan, 


bars,  in  fact  every  requisite  except  paintings  for  the  ram 

of  40/.^  in  cash. 

'^  James  Clarke. 

''  Novraiber,  29th,  1883/' 

On  the  part  of  the  defendants,  it  was  objected  that 
this  paper  constituted  an  agreement,  or  evidence  of  an 
agreement,  and  therefore  was  not  admissible  without  a 
stamp. 

The  learned  judge  being  of  opinion  that  the  memo- 
randum required  a  stamp,  the  plaintiffs  were  nonsuited. 


Shee,  Serjt.,  now  moved  to  set  adde  the  nonsuit,  and 
for  a  new  trial,  on  the  ground  of  misdirection.  The  in- 
strument produced  did  not  require  a  stamp :  and,  if  it 
did,  there  was  ample  evidence  to  go  to  the  jury  without 
it.  It  was  not  an  agreement,  properly  so  called.  It  was 
a  mere  proposal  on  the  part  of  the  plaintiffis,  verbally 
assented  to  at  the  time  by  the  defendants,  to  do  that 
particular  part  of  the  work  for  40/. :  and  there  are  many 
cases  to  shew,  that,  in  the  case  of  a  proposal  in  writing 
verbally  assented  to,-  no  stamp  is  required.  In  Drant  v. 
Brown,  8  B.  &  C.  665,  5  D.  &  B.  582,  A.  entered  into 
an  agreement  with  B.  for  the  hire  of  a  piece  of  land  lor 
the  purpose  of  makii^  bricks.  C.  afterwards  made  an 
offer  in  writing  to  let  another  piece  of  land  to  A.  upon 
the  terms  contained  in  the  agreement  between  him  (A.) 
and  B.,  and  at  a  subsequent  time  A.  verbally  accepted 
this  ofibr.  In  an  action  by  C.  for  a  breach  of  some  of 
the  terms  of  this  contract,  it  was  held,  that  the  writt^i 
offer  made  by  C.  was  admissible  in  evidence  without 
being  stamped, — Bayley,  J.,  observing  that  the  stamp- 
act  (a)  only  applies  to  agreements,  or  minuteB  or  tnenuh 
randums  of  agreements,  and  that  the  paper  in  question 
contained  neither  an  agreement,  nor  a  minute  or  memo- 


(«)  55  G.  3,  c.  184,  Sohed.  tit.  "  Agreement.*' 


9, 
MlUTB. 
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randum  of  agreement.  [Jervis,  C.  J.  Is  not  this  hxk  lB54k 
agreement  ?]  No  :  it  is  not  signed  by  thje  d^fenda^ts ;  Usoabtt 
their  assent  to  it^  which  wonld  constitute  the  agreement^ 
was  oral.  In  Hudspeth  v.  Yamoldf  19  La^  Journ.,  N.  S.^ 
C.  P.^  321^  in  an  action  for  Wf^es  or  salaty  of  an  actOr> 
three  letters  from  the  defendant  to  the  plaintiff  wei^e 
put  in.  The  first  was  dated  the  17th  of  November,  1848, 
and  ran  thus, — "  If  jron  are  disposed  to  take  ia  'weekly 
salary  of  2/.,  and  a  dear  half  annual  benefit,  I  think  I 
could  receive  you  at  Christmas,  provided  the  terms  suit 
you  (and  a  month's  notice  on  either  side,  in  case  of 
separation).  Let  me  have  your  reply"  The  second, 
dated  the  14th  of  April,  1849,  stated  that  the  defendant 
was  obliged  to  oiFer  lower  terms  for  the  summer  season, 
and  offered  1/.  10^.  per  week,  and  gave  notice,  that,  if 
this  offer  was  not  accepted,  the  plaintiff's  services  would 
not  be  required  after  the  25th  of  May.  No  answer 
from  the  plaintiff  was  put  in  evidence.  The  third  letter, 
dated  the  21st  of  April,  1849,  ran  thus,— '*I  have  re- 
ceived your  letter,  and,  on  re-consideration,  will  give 
you  the  same  terms,  21.  per  week,  for  the  summer 
season."  Upon  a  motion  to  enter  a  nonsuit,  it  was  held 
that  these  letters  weare  properly  admitted  without  a 
stamp,^  as  amounting  only  to  a  proposal,  and  not  con- 
stituting an  agreement  in  writing.  And  Maule,  J., 
said  :  '^  Probably,  acceptance,  or  something  equivalent  to 
it,  took  place ;  but  there  is  nothing  purporting  to  be,  or 
being,  a  written  agreement.  Moore  v.  Garwood,  4  Etdi. 
681,  shews  that  a  proposal  of  terms  in  writing,  which 
are  not  accepted  in  writing,  does  not  reqtiire  a  stamp  .^' 
Moore  v.  Crixrwood, — like  Vollana  v.  Fletcher,  1  Exch. 
20,  and  Willey  v.  Parratl,  8  Exch.  21 1, — was  the  case 
of  a  letter  of  allotment,  in  answ^  to  an  application  for 
shares  in  a  projected  railway  company,  where  the  letter 
of  allotment  alone  was  produced  by  the  plaintiff  in  sup- 
port of  his  action  to  recover  back  money  paid  for 
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1854.        deposits^  the  defendants  haying  had  notice  to  produce 

j£j^^^      the  letter  of  application ;    and  it  was  held  by  the  Ex- 

9'  chequer  Chamber,  that  the  letter  of  allotinent  was  re- 

MiLirx. 

ceivable  in  evidence  without  a  stamp^  as  there  was  no 

presumption  that  the  two  letters  were  ad  idem^  and  that 
the  contract  depended  upon  them  alone.  [Jervis,  C.  J. 
In  those  cases^  the  letter  of  allotment  did  not  constitute 
an  agreement^  but  a  mere  proposal  to  do  something  if 
the  party  addressed  would  do  something  else.  That  is 
very  different  from  this  case.  Here,  the  plaintiff  writes, 
''  I  agree^'  to  do  so  and  so ;  evidently  in  answer  to  some- 
thing which  has  passed  before.  It  is  evidence  of  a  pre- 
,  vious  express  agreement.  Cresswell,  J.  It  is^  in  effect, 
an  acceptance  in  writing  of  a  previous  verbal  offer.  The 
fact  of  the  defendant  writing  the  document^  and  the 
plaintiff  signing  it^  was  evidence  of  a  proposal  by  the 
former^  and  an  acceptance  in  writing  by  the  latter.] 
There  was  evidence  independently  of  the  memorandum, 
to  shew  that  the  work  was  done,  and  the  price  assented 
to  by  one  of  the  defendants. 

Jervis,  C.  J.  I  am  of  opinion  that  there  should  be 
no  rule  in  this  case.  The  cases  referred  to  are  clearly 
(some  of  them  being  open  to  farther  observation)  cases 
of  proposals  waiting  for  subsequent  assent  by  parol; 
and  the  courts  have  uniformly  held,  that,  inasmuch  as 
the  mere  proposal  was  neither  an  agreement,  nor  evi- 
dence of  an  agreement,  no  stamp  was  required.  But 
here  the  paper  produced,  if  not  in  itself  an  agreement 
(which  I  think  it  is),  is  clearly  evidence  of  an  agree- 
ment. It  is  written  by  the  defendant,  and  signed  by 
the  plaintiff.  It  is  quite  manifest  that  the  written  paper 
was  the  result  of  a  discussion  and  bargaining  between 
the  parties.  A  proposal  by  parol,  accepted  in  writing, 
clearly  requires  a  stamp.  If  so,  40/.  of  the  account 
being  covered  by  the  agreement,  and  69/.  Os.  6rf.  being 
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Btmck  out  of  the  declaration^  the  plaintiff  cannot  have  a        1854. 
farthing  beyond  that  amount ;  for,  non  constat  that  all      hboabty 
the  rest  is  not  covered  by  the  written  agreement.   I  think  •• 

MiLKB. 

my  Brother  Alderson  was  quite  right  in  refusing  to  receive 
the  paper^  and  that  there  is  no  ground  for  a  rule. 

Cresswell^  J.,  and  Williams^  J.^  concurring^ 

Rule  refused. 


Ex  parte  James  AusfiN  Bastow. 

May  10. 

.^Atkinson,  Seijt.,  on  a  former  day  in  this  term  ob-   To  entitle  any 
tained  a  rule  calling  upon  one  Benjamin  Walker  to  ^thorofa 
shew  cause  "why  the  entry  of  the  21st  of  June,  1853,  Hteraiy  work 

r     .  .     .  to  register  it 

Klating  to  '  a  Biblical  Dictionary,  being  a  comprehen-  at  Stationers' 
mve  digest  of  the  history  and  antiquities  of  the  Jews  and  ^o  the ^&*6° 
neighbouring  nations,  the  natural  history,  geography,  ^I^^^Ji,^*  ^'^ 
and  literature  of  the  sacred  writings,  with  pronouncing  be  an  absolute 
and  chronological  appendices,  by  the  Rev.  James  Austin  Sewpyrigbt. 
Sastow,'  in  the  book  of  registry  of  copyright  and  assign-  ,  ^J^  ®^^ 
ments  kept  at  the  Hall  of  the  Stationers'  Company,  improperly 
ahoiild  not  be  expunged  or  varied.**  register,  the 

The  affidavit  upon  which  the  motion  was  founded,  '^^'^j  ^^.^^v 
stated^  that  the  applicant  did,  on  the  12th  of  August,  or  expunge  it." 
1845^  cause  himself  to  be  registered,  and  he  was  then 
duly  registered,  in  the  book  of  registry  kept  for  that 
purpose  at  the  Hall  of  the  Stationers'  Company,  as  sole 
proprietor  in  the  copyright  of  Vol.  I.  of  a  Biblical  Dic- 
tionary, or  a  work  more  particularly  described  therein 
as  ''  a  Biblical  Dictionary,  being  a  comprehensive  digest 
of  the  history  and  antiquities  of  the  Jews  and  neighbour- 
ing nations,  the  natural  history,  geography,  and  litera- 
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ture  of  the  sacred  writings  :^'  that  afterwards^  vie.  on 
the  29th  of  May^  1850^  he  did  cause  himself  to  be  re- 
giitered^  and  he  was  then  duly  registered,  in  the  book 
of  registry  kept  for  that  purpose  at  the  place  aforesaid, 
as  sole  proprietor  in  the  copyright  of  Vol.  II.  of  the  same 
work :  that  afterwards,  viz.  on  the  15th  of  July,  1853^ 
he  did  cause  himself  to  be  registered,  and  he  was  then 
daly  registered,  in  the  book  of  registry  kept  for  that 
purpose  at  the  Hall  of  the  Stationers'  Company,  as  sole 
proprietor  in  the  copyright  of  Vol.  III.  of  the  same 
work :  that,  at  the  time  of  the  said  registration,  and 
from  thence  hitherto,  he  had  been,  and  he  still  was,  the 
sole  proprietor  in  the  copyright  of  the  said  volumes,  and 
each  and  every  of  them ;  and  that  no  other  person  ever 
had,  or  hath,  any  share  or  interest  in  the  proprietorship 
in  the  copyright  thereof:  that,  in  the  said  book  of 
registry  kept  at  the  Hall  of  the  Stationers'  Company  as 
aforesaid,  there  is  the  following  entry : — 


Time  of 

making 

tbe  entry. 

TiUeofbook. 

Name  of 

publisher, 

and  date  of 

publication. 

Name  and 
place  of 
abode  of  the 
proprietor  of 
the  copy- 
right. 

Date  of  first 
pablk^tion. 

June  21, 
18&8. 

A  Biblical  Dictionary, 
being  a    Comprehen- 
siTe  Digest  of  tiio  His- 
tory and  Anticmitiefl 
of  tiie  Jews  and  Neigh- 
bouring Nations,  the 
Natural  History,  Ge- 
ography, and  Litera- 
ture   of  tbe    Sacred 
Writings,    with   Pro- 
nouncing and  Chrono- 
logical      Appendices. 
By  the    Rev.   James 
Austin  Bastow. 

Benjamin 

Walker, 

publisher, 

8,  Market 

Street, 

Bradford, 

Yorkshire. 

Benjamin 

Widker,  4 

Qamett 

Street, 

Leeds 

Road, 

Bradfbrd, 

Yorkshire. 

First    No.    pub- 
lished Jan.  ISia. 
First  volume  pub- 
lished Feb.  1845. 
Second     volum^ 
published     Nov. 
1840.    Thiid  vo- 
lume     published 
June  23, 1853. 
Complete  in  three 
volumes. 

That  the  deponent  had  been  informed,  and  believed, 
that  the  said  Benjamin  Walker  caused  the  said  entry  to 
be  made  under  colour  of  one  or  other  or  both  of  the 
writings  true  copies  whereof  were  thereunto  annexed 
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respectively  marked  "  A"  and  " B/' :  that  it  was  never        1854. 
intended  that  the  said  Benjamin  Walker  should  have,       i^TpM^^ 
nor  had  nor  hath  he  in  b/ct,  any  share  or  inter^t  in  the       ^lisxow, 
proprietorship  of  the  copyright  of  the  said  work :  and 
that  the  last-mentioned  entry  made  in  the  said  book  was 
and  is  without  the  authority  and  to  the  great  grievance 
of  the  deponent. 

The  following  are  copies  of  the  exhibits  '^A"  and 
"  B/*  :— 

"Bradford,  Februarys,  1842.  Exhibit** A." 
"  An  agreement  between  Mr.  J.  A.  Bastow  and  Mr. 
B.  Walker,  of  Bradford,  relative  to  the  publishing,  print- 
ing, and  selling  a  Biblical  Dictionary :  That  Mr.  B. 
Walker  publish,  print,  and  sell  the  work,  and  do  all  in 
the  business  department,  run  all  risk,  and  have  to  do 
with  all  debts,  including  the  number  already  printed : 
that  the  following  be  the  scale  of  the  price,  number,  and 
profit  of  each  number,  to  be  published  fortnightly  : — 

£  8.   d, 
"  That  2000  numbers  be  print- 
ed fortnightly  at          .         .     8  10    0 
"  Allowance  to  Canvassers,  &c. 
&c 6    5     0     14  15     0 


'^  Publishing  allowance   .         .     2  15     0 

"  Profits  to  Mr.  J.  A.  Bastow .     7  10    0     10    6     0 


^625    0    0 


"  That  the  printing,  8/.  10*.,  and  canvassers,  6/.  5«., 
be  paid  first,  then  a  proportionate  division  of  the  re- 
mainder, according  to  the  above  scale.  The  same  pro- 
portion holds  good  in  regard  to  the  stock.  And  the 
price  of  each  number  of  the  Dictionary  to  be  3rf. 

(signed)     "  Benjamin  Walker. 
''  J.  A.  Bastow. 
"  Witness,  Q.  Brown.^' 
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1854.  ''Bradford,  Felvnmrj  12tli,  1842. 

£x  parte  "  -^^  agreement  between  Mr.  J.  A.  Bastoir  and  Mr. 

BifTow.       Benjamin  Walker,  of  Bradfcnrd,  relatiTe  to  the  printing, 
Exliilit  ••  B/*     paUishing,  and  selling  a  Biblical  Dictionarf :  that  Mr. 

B.  Walker  print,  pablidi,  and  sell  the  wori^  and  do  all 
in  the  bosiness  department,  mn  all  risk,  and  haTe  to  do 
with  all  debts ;  that  the  following  be  the  scale  oi  price, 
number,  and  profit  of  each  number  or  part,  to  be  pob- 
lished  fcntnightly ;  and  that  the  retail  price  be  Sd.  per 
part;  that  the  first  nomber  or  part  be  chained  10/.,  in 
consequence  of  its  being  re-printed;  and  that  1/.  lOt. 
be  deducted  firom  Mr.  Bastow's  profits  on  the  said  num- 
ber or  part : 

''  That  2000  copies  of  each  number  or  part 
be  published  fortnightly,  and  that  the  charge 
for  them  be 8  10    0 

''  Allowance  to  publisher      •        .         .     .     2  15     0 

''  Do.  to  canvassers,  6^.  8d,  per  100  (for 
2000) .650 

"  Profits  to  Mr.  Bastow  upon  2000  num- 
bers or  parts,  if  sold 7  10    0 

£25     0    0 


"That,  in  case  a  London  agent  be  employed,  Mr. 
Bastow  shall  sacrifice  out  of  his  profits  10^.  6d.  for  eveiy 
500  copies  of  each  number  or  part  that  agent  may  re- 
ceive, if  he  require  it :  that  the  price  of  printing,  8/.  10»., 
and  canvassers'  allowance,  be  paid  first,  and  then  a  pro- 
portionate division  of  the  remainder,  whether  of  money 
or  stocky  be  made  according  to  the  above  scale,  that  is 
to  say,  the  stock  at  printing  price. 

(signed)     "  J.  A.  Bastow. 

"  Benjamin  Walk^." 

The   application  was  founded  upon  the  11th,  13th, 
and  14th  sections  of  the  Copyright  Act,  5  &  6  Vict.  c. 
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45.     The  11th  section  enacts  "  that  a  book  of  registry,        1854. 
wherein  may  be  registered  as  hereinafter  enacted  the       ex  parte 
proprietorship  in  the  copyright  of  books,  and  assignments       Bastow. 
thereof,  &c.,  shall  be  kept  at  the  Hall  of  the  Stationers' 
Company,  by  the  officer  appointed  by  the  said  company 
for  the  purposes  of  this  act,  and  shall  at  all  convenient 
times  be  open  to  the  inspection  of  any  person,  on  pay- 
ment of  Is,  for  eveiy  entry  which  shall  be  searched  for  or 
inspected  in  the  said  book ;  and  that  such  officer  shall, 
whenever  thereunto  reasonably  required,  give  a  copy  of 
any  entry  in  such  book,  certified  under  his  hand,  and 
impressed  with  the  stamp  of  the  said  company,  to  be 
provided  by  them  for  that  purpose,  and  which  they  are 
hereby  required  to  provide,  to  any  person  requiring  the 
same,  on  payment  to  him  of  the  sum  of  5«. ;  and  such 
copies  so  certified  and  impressed  shall  be  received  in 
evidence  in  all  courts,  and  in  all  summary  proceedings, 
and  shall  be  prima  facie  proof  of  the  proprietorship  or 
assignment  of  copyright,  &c.,  as  therein  expressed,  but 
subject  to  be  rebutted  by  other  evidence.'*     The  12th 
section   makes  it  a  misdemeanor  unlawfully  to  make 
or  cause  to  be  made  any  false  entry  in  the  registry. 
The  13th  section  enacts,  "that,  after  the  passing  of 
this  act,  it  shall  be  lawful  for  the  proprietor  of  copy- 
right in   any  book  heretofore    published,  or  in   any 
book   hereafter  to  be  published,   to    make    entry   in 
the  registry-book  of  the  Stationers'  Company,  of  the 
title  of  such  book,  the  time  of  the  first  publication 
thereof,  the  name  and  place  of  abode  of  the  publisher 
thereof,  and  the  name  and  place  of  abode  of  the  pro- 
prietor of  copyright  of  the  said  book,  or  of  any  portion 
of  such  copyright,  in  the  form  in  that  behalf  given  in 
the  schedule  to  this  act  annexed,  upon  pa}rment  of  the 
sum  of  5^.  to  the  officer  of  the  said  company :  and  that 
it  shall  be  lawful  for  every  such  registered  proprietor  to 
assign  his  interest,  or  any  portion  of  his  interest  therein, 
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1854.        by  making  entry  in  the  said  book  of  registry  of  snch 
j^jj^j^       assignment,  and  of  the  name  and  place  of  abode  of  the 
Bastow.       assignee  thereof,  in  the  form  given  in  that  behalf  in  the 
said  schedule,  on  payment  of  the  like  sum ;  and  snch 
assignment  so  entered  shall  be  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  without  being  subject 
to  any  stamp  or  duty,  and  shall  be  of  the  same  force  and 
effect  as  if  such  assignment  had  been  made  by  deed/^ 
And  the  14th  section  enacts,  ''  that,  if  any  person  shall 
deem  himself  aggrieved  by  any  entry  made  under  colour 
of  this  act  in  the  said  book  of  registry,  it  shall  be  lawiul 
for  such  person  to  apply  by  motion  to  the  court  of 
Queen's  Bench,  court  of  Common  Pleas,  or  court  o 
Exchequer,  in  term  time,  or  to  apply  by  summons  to  an 
judge  of  either  of  such  courts  in  vacation,  for  an  ord 
that  such  entry  may  be  expunged  or  varied ;  and  that^ 
upon  any  such  application  by  motion  or  summons 
either  of  the  said  courts,  or  to  a  judge  as  aforesaid,  su< 
court  or  judge  shall  make  such  order  for  expnngin 
varying,  or  confirming  such  entry,  either  with  or  wi 
out  costs,  as  to  such  court  or  judge  shall  seem  just;  aik._  4 
the  officer  appointed  by  the  Stationers'  Company  fc 
the  purposes  of  this  act,  shall,  on  the  production  to 
of  any  such  order  for  expunging  or  varying  any 
entry,  expunge  or  vary  the  same  according  to  the 
tions  of  such  order.'* 

The  learned  Serjeant  submitted,  that,  although  qu(^c»l 
third  persons,  the  applicant  and  Mr.  Walker  might  ^y 
the  agreements  referred  to  in  the  affidavit  be  constita^k^ed 
partners  in  the  work,  there  clearly  was  no  partnersTKiip 
inter  se,  and  no  conveyance  to  Walker  of  any  interesflE^  in 
the  copyright,  so  as  to  justify  the  entry  he  had  mad^. 

A  rule  nisi  having  been  granted,  and  no  one  app^^itf- 
ing  to  shew  cause, 

Atkinson^  Serjt.,  now  moved  to  make  it  absolute,  opoo 
the  usual  affidavit  of  service. 


EASTER   TEBM^    17  VICTORIA. 

J£RYI8>  C.  J.  The  rule  being  in  the  alternative,  "  to 
expunge  or  vary  the  entry/'  there  may  be  some  difficulty 
in  acting  upon  it. 
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Maulb,  J.  The  application  follows  the  words  used  in 
the  statute.  We  can  only  make  the  rule  absolute  in  its 
terms.  The  applicant  must  exercise  his  own  discretion. 
Probably  he  will  have  the  option  to  vary  or  to  expunge. 


Cresswell,  J.j  was  absent. 


Rule  absolute. 


HuoHES  V.  The  Great  Western  Railway  Company. 


T] 


May  2. 


HE  declaration  stated^  that  the  defendants  were  com-  A  declaration 

.  /»  1  T  i/»i»  •/»  against  a  rail- 

mon  earners  of  goods  and  cattle  for  hire^  to  wit^  from  ^^y  company 
SouthaU  to  Birmingham ;  that  the  plaintiflf,  at  SouthaU,  ^^^^^^^^  *^® 

were  common 
carriers  of 
fpoods  And  cattle  for  hire  from  A.  to  B. ;  that  the  plidntiff at  A.  delivered  to  the  defend- 
AntOy  and  they  received  of  him,  certain  pigs,  to  be  carried  by  them  from  A.  to  B.,  and  at 
S.  deliTered  for  the  plaintiff  toitkin  a  reasonable  time  in  thai  behalf;  and  that,  by  the  de- 
fendants' defiuilt,  the  pigs  were  not  delivered  at  B.  within  a  reasonable  time, — whereby 
the  plaintiff  snstained  damage. 

Tlie  defendants  pleaded, — not  guilty, — and  a  special  plea  setting  up  the  receipt  cC  the 
pigs  to  be  carried  subject  to  a  special  contract  "  that  the  defendants  would  not  be  liable  or 
vesponsible  for  the  carriage  or  delivery  of  the  pigs  within  any  certain  or  definite  time,  nor 
in  time  for  any  particular  market" 

At  the  trial,  it  was  proved,  that,  when  the  pigs  were  delivered  to  the  defendants,  the 
plaintiff  signed  a  note  containing  the  terms  alleged  in  the  special  plea ;  and  it  was  further 
proved  that  the  pigs  were  forwarded  to  their  destination  by  the  earliest  train  by  which, 
sooording  to  the  arrangements  on  that  line,  cattle  could  be  conveyed  from  A.  to  B. 

Upon  this  evidence,  the  judge,  saying  tiiat  the  contract  alleged  in  the  declaration  was 
not  proved,  and  that  there  was  nothing  to  leave  to  the  jury,  nonsuited  the  plaintiff, — the 
phuntiff's  counsel  offering  no  objection : — 

Held,  that  it  was  not  competent  to  the  plaintiff  afterwards  to  move  to  set  aside  the  non- 
mmtf  on  the  ground  of  misdirection. 

And,  aemhle,  per  Cresswell,  J.,  that,  if  the  judge  teUs  the  plaintiff's  counsel  that  he  will 
Sioognit  him  on  a  point  of  law,  the  latter  does  not  by  mere  acquiescence  lose  his  right  to 
BDOve;  but  that,  if  the  judge  says  he  will  nonsuit  the  plaintiff,  because  there  is  no  evidence 
%o  leave  to  the  jury,  the  pluntiff*!  counsel,  if  he  means  to  object,  should  insist  upon  goiug 
tM  the  jory,  or  he  cannot  afterwards  complain. 
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1854.        delivered  to  the  defendants^  and  they  received  of  him^ 
HuGuss       certain  pigs  of  him  the  plaintiff^  to  be  by  the  defendants 
-     ^  carried  from  Southall  to  Birmingham^  and  at  Birming- 

Western  ham  delivered  for  the  plaintiff  within  a  reasonable  time 
in  that  behalf^  for  reward  to  the  defendants  in  that 
behalf;  and  that  the  defendants  made  default  in  carry- 
ing the  said  pigs  from  Southall  to  Birmingham^  and  in 
delivering  them  there  within  a  reasonable  time  in  that 
behalf^  and  carelessly,  negligently,  and  improperly  de- 
layed the  delivery  of  the  said  pigs  for  the  plaintiff  at 
Birmingham  until  after  the  expiration  of  such  reason- 
able time.  There  was  a  second  count  charging  that  the 
defendants  converted  to  their  own  use,  or  wrongfully 
deprived  the  plaintiff  of  the  use  and  possession  of  his 
said  pigs.     By  means  of  which  said  several  premises, 

f 

the  plaintiff  lost  the  opportunity  of  selling  the  pigs  in 
the  market  of  Birmingham^  and  thereby  lost  divers 
gains  and  profits  which  he  might  and  would  have  made, 
had  the  first-mentioned  pigs  been  duly  delivered  at  Bir- 
mingham, and  had  the  grievances  in  the  second  coimt 
not  been  committed,  and  was  put  to  expense  in  seeking 
for  his  said  pigs,  and  was  otherwise  injured,  &;c. 

The  defendants  pleaded, — first,  not  guilty, — secondly 
(to  the  first  count),  that  they  did  not  receive  the  pigs  in 
that  coimt  mentioned  for  the  purpose  and  upon  the 
terms  therein  mentioned, — thirdly  (to  the  first  count), 
that  they  did  carry  the  pigs  firom  SouthaU  to  Birming- 
ham within  a  reasonable  time, — fourthly  (to  the  first 
count),  that  they  received  the  pigs  to  be  carried  firom 
Southall  to  Birmingham  as  alleged,  subject  to  a  certain 
contract  made  between  them  and  the  plaintiff^  that  the 
defendants  would  not  be  liable  or  responsible  for  the 
carriage  or  delivery  of  the  pigs  within  any  certain  or 
definite  time,  nor  in  time  for  any  particular  market ;  and 
that  the  delay  occurred  and  was  caused  whilst  the  pigs 
were  travelling  and  were  being  conveyed  in,  upon,  and 
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along  the  said  railway.     Upon  these  pleas,  the  plaintiff        1854. 
joined  issue.  Hughes 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  last  ,j^  QasAT 
Assizes  at  Warwick.  The  fiacts  which  appeared  in  evi-  Webtbbk 
dence  were  as  follows : — On  the  evening  of  Tuesday,  the 
9th  of  November,  1853,  the  plaintiff  delivered  at  the 
company's  station  at  Southall  twenty  fat  pigs,  which 
were  intended  for  the  Birmingham  market  of  the  follow- 
ing  Thursday.  The  plaintiff  was  then  informed  by  the 
statioh-master  that  his  pigs  would  go  by  a  train  which 
started  at  3  o'clock  the  next  morning ;  and  he  signed 
the  following  contract : — 


To  the  Great  Western  Railway  Company.  Special  con- 

Account  113.     Southall  Station,  1st  Nov.  1853.       *'^* 


€€ 
<€ 


Received  of  T.  Hughes,  of  Southall,  the  undermen- 
tioned, on  the  conditions  stated  below,  to  be  sent  to 
Birmingham  station. 

"  Conditions. — Cattle,  horses,  and  live-stock  will  only 
be  conveyed  on  the  following  conditions : — The  com- 
pany is  to  be  held  free  from  all  risk  or  responsibility  in 
respect  of  any  loss  or  damage  arising  in  the  loading  or 
unloading,  from  suffocation,  from  being  trampled  on, 
bruised,  or  otherwise  injured  in  transit,  from  fire,  or  from 
any  other  cause  whatsoever.  The  company  is  not  to  be 
held  responsible  for  the  carriage  or  delivery  within  any 
certain  or  definite  time,  nor  in  time  for  any  particular 
market.  The  company  does  not  undertake  to  forward 
live-stock  by  any  particular  train  which  maybe  selected, 
unless  due  notice  is  given  to  the  superintendent  of  the 
station,  and  the  senders  are  informed  by  him  that  the 
company's  arrangements  wiU  admit  of  their  catUe  going 
forward.  Two  days'  notice  must  be  given  by  persons 
intending  to  send  stock  j  and  such  stock  must  be  at  the 
station  not  less  than  two  hours  before  the  departure  of 
the  train. 

''  N.B.  The  form  below  is  to  be  filled  up  and  signed 
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1854. 

HuaHES 

V. 

Thb  Great 

Western 

Railway  Co. 


by  the  party  desiring  to  send  cattle^  and  by  ^im  for- 
warded to  the  superintendent  of  the  station  whence  they 
are  proposed  to  be  sent^  in  time  for  the  necessary 
waggons  to  be  prepared  for  that  purpose;  and^  unless 
the  foregoing  rules  are  complied  with^  the  cattle  will 
not  be  received. 

"  I  agree  to  abide  by  the  above  conditions. 

(Signed)     "  T.  Hughes,  Sender." 

The  pigs  were  accordingly  forwarded  by  the  8  o'clock 

A.  M.  train  on  the  10th  of  November^  but  did  not  arrive 
at  Birmingham  in  time  fbr  Thursday's  market;    and^ 
when  they  did  arrive,  they  were,  in  consequence  of  being 
so  long  in  the  trucks  without  food,  so  much  wasted  anc 
deteriorated  that  the  plaintiff  sustained  considerable 

On  the  part  of  the  defendants,  it  was  proved,  that  th< 
goods  train  which  left  Southall   at  3  o^clock  in  th< 
morning  went  no  further  than  Didcot,  where  it  wouli 
in  the  ordinary  course  arrive  at  7.30  A.  M. :  that  th< 
next  goods  train  for  Birmingham  (by  which  the  pigs  ii 
question  were  forwarded)  left  Didcot  at  5.30  P.  M. ;  am 
that  the  only  other  train  which  passed  through  Didc<=z=Dt 
for  Birmingham  between  those  hours,  was  the  expi 
train,  which  only  stopped  to  take  up  passengers  and 
water. 

For  the  plaintiff  it  was  insisted,  that,  notwithstandii ig 

the  special  contract,  the  company  were  bound  at  ^^bU 
events  to  forward  the  pigs  within  a  reasonable  time. 

On  the  other  hand,  it  was  submitted  that  the  spec — ==ial 

contract  excluded  all  question  as  to  reasonable  tim ^e; 

and,  fiirther,  that  the  pigs  were  sent  within  a  reasonal^Mble 
time,  inasmuch  as  they  were  sent  by  the  next  practica*^  Ue 
train. 

His  lordship  referred  ip  the  case  of  Walker  v.  '^imfie 
York  and  North-Midland  Railway  Conynnty,  2  EUi^s  & 

B.  750  (a),  and  intimating  an  opinion,  thatj  under      ^e 

(a)  Cited  ant^,  p.  590. 
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circumstances,  the  pigs  had  been  forwarded  within  a 
reasonable  time^ — the  plaintiff ^s  counsel  expressing  no 
dissent  to  that  course^ — nonsuited  the  plaintiff. 

Miller^  Serjt.,  on  a  former  day  in  this  term^  moved 
for  a  new  trial,  on  the  ground  of  misdirection.  By  their 
acceptance  of  the  pigs  to  be  carried  on  their  railway,  an 
impfied  contract  arose  that  they  should  be  carried  with- 
in a  reasonable  time.  \Jervis,  C.  J.  Reference  being 
had  to  the  ordinary  course  of  things.]  No  notice  was 
given  to  the  plaintiff  that  the  next  train  from  Didcot  to 
Birmingham  did  not  carry  cattle  or  goods.  [Jervis,  C« 
J.  The  plaintiff  did  not  know  that  there  was  any 
train  at  all.]  He  had  a  right  to  assume  that  there  would 
be  no  undue  delay.  Suppose  the  company  had  a  goods 
train  only  once  a  week, — would  they  not  be  liable? 
\Jervis,  C.  J.  Not  under  'the  special  contract.]  The 
case  of  Walker  v.  The  York  and  North-Midland  Railway 
Company  is  clearly  distinguishable  :  there  was  an  express 
understanding  there  that  the  company  would  not  hold 
themselves  bound  to  deliver  fish  within  a  reasonable 
time.  {JerviSy  C.  J.  Do  you  insist  that  the  defendants 
were  bound  to  give  your  pigs  a  special  train  ?]  No. 
But  it  is  submitted,  that,  on  this  special  contract  is  to 
be  superinduced  a  contract  that  the  pigs  shall  be  con- 
veyed without  unreasonable  delay.  If  the  defendants 
knew  that  they  could  not  convey  the  animals  within 
such  a  space  of  time  as  would  prevent  their  being 
seriously  injured,  it  was  their  duty  to  decline  the  con- 
tract. The  case  of  The  Great  Western  Railway  Company y 
Appellants,  Goodman,  Respondent,  ante.  Vol.  XII,  p. 
313^  is  an  authority  to  shew  that  the  public  are  not 
bound  by  regulations  of  a  railway  carriage  of  which 
ihey  have  no  notice.  It  was  there  held,  that  a  railway 
company  is  responsible  for  the  loss  of  a  passenger's 
luggage  (within  the  weight  allowed),  wliich  has  been 
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1854.        deliyered  to  one  of  its  servants^  though  not  booked  and 
Hughes       P^^  for ;    notwithstanding  a  bye-law  which  provides 
«>•  that   '^  every  first-class  passenger  be  allowed  1121b6.j 

Wbbtsbn  and  every  second-class  passenger  56  lbs.  of  luggage^  free 
Railway  Co.  ^f  charge ;  but  the  company  will  not  be  responsible  for 
the  care  of  the  same^  unless  booked  and  paid  for  accord- 
ingly/'— in  the  absence  of  evidence  that  the  company 
has  provided  means  for  the  booking  of  luggage.  It  was 
there  contended^  on  behalf  of  the  company^  that  the  bye- 
law  in  question^  having  been  duly  made  under  the  pro- 
visions of  the  144th  section  of  the  company's  act  of  in- 
.corporation^  5  &  6  W.  4,  c.  cvii^  and  in  terms  exempting 
the  company  from  responsibility  for  the  care  of  passen- 
gers' luggage^  unless  booked  and  paid  for^  and  that  bye- 
law  not  having  been  complied  with^  the  company  were 
not  responsible.  But  the  court  held^  that  it  was  a  ques- 
tion of  fact  whether  the  contract  upon  which  the  plaint 
was  founded  was  proved^  and  whether  the  evidence 
shewed  that  it  was  broken. 

Williams^  J.  (a)  I  cannot  see  that  any  injustice  has 
been  done  by  the  course  taken  by  the  Lord  Chief  Justice 
at  the  trial.  But^  at  the  same  time^  I  entertain  some 
doubt  whether  the  evidence  ought  not  to  have  been 
submitted  to  the  jury.  On  that  ground^  therefore, 
though  with  great  reluctance,  I  think  we  ought  to 
grant  a  rule. 

CaowDEB,  J.  I  also  doubt  whether  the  plaintiff 
was  not  entitled  to  have  the  question  submitted  to  the 
jury. 

Jervis,  C.  J.  I  think  there  is  no  ground  whatever 
for  a  rule.     The  plaintiffs  counsel,  if  he  had  seen  the 

(a)  Cresswell,  J.,  had  gone  to  chambers. 
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fidntest  ground  for  hope^  would  no  doubt  have  desired 
me  at  the  time  to  leave  the  case  to  the  jury.  I  certainly 
thought  that  the  nonsuit  was  acquiesced  in.  But^  as 
my  two  learned  Brothers  think  there  is  some  doubt 
about  it^  the  rule  will  go. 
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MeUor  and  Brewer,  on  a  subsequent  day,  shewed 
cause.     The  declaration  states  that  the  defendants  re- 
ceived the  pigs  to  be  by  them  carried  from  Southall  to 
Birmingham,  and  to  be  delivered  for  the  plaintiff  at 
Birmingham  within  a  reasonable  time  in  that  behalf, 
and  that  they  carelessly,  negligently,  and  improperly 
delayed  the  delivery  of  the  pigs  at  Birmingham  until 
after  the  expiration  of  such  reasonable  time.    There  was 
no  evidence  whatever  that  the  defendants  entered  into 
any  such  contract ;  and,  if  they  did,  there  was  evidence 
that  they  performed  it.     It  was  proved  that  the  defend- 
ants received  the  pigs  under  a  special  contract,  which 
contained,  amongst  others,  a  clause  that  '^  the  company 
was  not  to  be  held   responsible  for  the  carriage  or 
delivery  within  any  certain  or  definite  time,  nor  in  time 
for  any  particular  market/^     And  the  evidence  was,  that 
the  pigs  were  forwarded  by  the  only  train  by  which  they 
could  go.     It  would  have  been  idle  to  require  such  a 
case  to  be  submitted  to  a  jury  :  and  there  is  no  pretence 
for  finding  fault  with  the  nonsuit.     It  was  the  duty  of 
the  judge  to  construe  the  special  contract. 


Miller y  Seijt.,  and  G.  Hayes,  in  support  of  the  rule. 
The  supposed  acquiescence  of  the  plaintiff's  coimsel  does 
not  disentitle  him  to  move  to  set  aside  the  nonsuit. 
Where,  in  a  case  of  this  sort,  the  learned  judge  expresses 
a  strong  opinion  as  to  what  is  reasonable  and  what  not, 
and  thereupon  tells  the  plaintiff's  counsel  he  shall  Aixect 
a  nonsuit,  it  is  no  part  of  the  counsel's  duty  to  inter- 
]K)ee.     [Cresswell,  J.     If  the  judge  tells  the  plaintiff's 
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counsel  that  he  will  nonsuit  him  on  a  point  of  hkw,  the 
latter  does  not  by  mere  acquiescence  lose  his  right  to 
move  :  but^  if  the  judge  says  he  will  nonsuit  the  plaintiff 
because  there  is  no  evidence  to  leave  to  the  jury,  that  is 
a  very  different  case ;  counsel,  if  they  mean  to  object, 
should  insist  upon  going  to  the  jury,  or  they  cannot 
afterwards  complain.     [Jervis,  C.  J.     We  held,  in  The 
York  and  North-Midland  Railway  Company,  Appellants, 
Crisp,  Respondent,  ante,  p.  527,  that  there   was  no 
general  contract  in  a  case  of  this  sort,  where  a  ticket 
constituting  a  special  contract  has  been  delivered  to  the 
owner  of  the  pigs  at  the  time,  though  the  party  did  not 
read  it;  and  that  the  county-court  judge  ought  to  have 
nonsuited  the  plaintiff.]     Notwithstanding  the  special 
contract,  the  plaintiff  here  had  a  right  to  have  his  pigs 
carried  in  a  reasonable  manner,  and  delivered  within  a 
reasonable  time.     It  is  said  that  these  pigs  were  for- 
warded within  a  reasonable  time,  because  they  were  for- 
warded by  the  next  cattle  train  that  left  Didoot  for 
Birmingham  after  their  arrival  at  that  place.     The  case 
of  7%c   Great  Western  Railway  Company,  Appellants, 
Ooodman,  Respondent,  ante.  Vol.  XII,  p.  313,  shews 
that  the  public  are  not  bound  by  every  internal  arrange- 
ment the  company  may  make,  and  of  which  no  notice  is 
communicated  to  them.     The  Lord  Chief  Justice  was 
clearly  wrong  in  holding  that  the  reasonableness  of  time 
must  depend  upon  the  practice  and  convenience  of  the 
company.     Their  discretion  in  the  appointment  of  their 
trains  must  of  necessity  be  governed  by  the  nature  and 
quality  of  the  goods  which  they  undertake  to  carry. 
[Cresswell,  J.     Is  the  traffic  on  the  line  to  be  regulated 
by  what  a  jury  may  judge  to  be  convenient  in  the  par- 
ticular case  ?]     It  is  not  necessary  to  press  the  argument 
to  that  extent.     But  the  question  of  reasonable  time  \& 
always  for  the  jury,  regard  being  had  to  all  the  surround- 
ing circumstances. 


EASTBR  TERM^    17  VICTORIA. 

Cresswell^  J.  In  order  that  there  may  be  no  mis* 
conception  in  future^  we  will  take  time  to  consider  how 
this  case  is  to  be  disposed  of.  But  we  entertain  very 
little  doubt  that  there  must  be  a  nonsuit^  one  way  or 
the  other. 

Cur.  adv.  vult. 
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Cresswell,  J.     In  this  case^  the  Lord  Chief  Jus- 
tice directed  a  nonsuit.     This^  it  is  said^  he  had  no 
right  to  do.     In  strictness,  no  doubt,  the  judge  has  no 
right  to  nonsuit  the  plaintiff,  where  there  are  several 
issues.     But,  unless  the  counsel  insist  on  the  issues  go- 
ing to  the  jury,  if  the  circumstances  are  such  that  the 
judge  ought  as  matter  of  law  to  have  directed  a  verdict 
for  the  defendant,  the  nonsuit,  though  in  invitum,  ought 
to  stand.     That  I  take  to  be  the  position  in  which  this 
case  was  left.     The  declaration  alleges  that  the  defend- 
ants are  common  carriers  of  cattle  and  goods  for  hire 
fix)m  Southall  to  Birmingham;    that  the  plaintiff  de- 
livered to  the  defendants,  and  they  received  of  them, 
certain  pigs,   to    be  carried  by   the  defendants  from 
Southall   to   Birmingham,   and   at    Birmingham   deli- 
vered for  the  plaintiff  within  a  reasonable  time :   and 
then  it  goes  on  to  charge  that  the  pigs  were  not  deli- 
vered within  a  reasonable  time,  and  in  consequence  be- 
came  deteriorated.     The   defendants  did  not  traverse 
the  allegation  that  they  were  common  carriers  for  hire : 
but  they  pleaded  not  guilty,  and  a  special  plea  aUeging 
t;liat  they  received  the  pigs  to  be  carried  subject  to  a 
special  contract  that  they  would  not  be  liable  or  respon- 
sible for  the  carriage  or  delivery  of  the  pigs  within  any 
oertain  or  definite  time,  nor  in  time  for  any  particular 
uarket.     It  appeared  that  a  paper  was  delivered  to  and 
signed  by  the  plaintiff  at  the  time  the  pigs  were  booked 
^t  Southall,  containing  these  special  terms, — ^^The  com- 
pany is  not  to  be  held  responsible  for  the  carriage  or 
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delivery  within  any  certain  or  definite  time,  nor  in  time 
for  any  particular  market."  It  is  clear  that  the  pigs  were 
not  received  by  the  defendants  to  be  carried  upon  the 
terms  alleged  in  the  declaration.  The  Lord  Chief  Jus- 
tice, therefore,  was  bound  to  tell  the  jury  that  there  was 
no  evidence  to  sustain  that  issue,  and  that  they  must 
find  for  the  defendants.  I  do  not  deal  with  the  other 
issues.  It  is  enough  to  say  upon  the  issue  upon  the 
pl§a  setting  up  the  special  contract,  that  the  defendants 
did  not  receive  the  pigs  upon  the  terms  alleged  in  the 
declaration;  and,  that  being  so,  I  am  of  opinion  that 
the  nonsuit  ought  not  to  be  disturbed. 


Williams,  J.  I  am  of  the  same  opinion.  At  the 
trial  there  was  no  dispute  about  the  facts :  the  pigs  were 
received  upon  the  terms  of  the  special  contract  set  out 
in  the  fourth  plea;  and  they  were  forwarded  to  their 
destination  by  the  earliest  practicable  train.  The  non- 
suit was  in  fact  a  boon  to  the  plaintiff;  for,  if  his  counsel 
had  insisted  upon  going  to  the  jury,  there  must  have 
been  a  verdict  for  the  defendants.  If  the  plaintiff  were 
to  succeed,  the  effect  would  be,  that  the  owners  of  cattle 
sending  them  by  railway  might  render  the  special  con- 
tract of  no  avail,  by  delivering  the  cattle  to  the  company 
on  the  terms  mentioned  in  the  ticket,  and  then  getting 
a  jury, — who  are  often  too  apt  to  find  against  a  railway 
company, — to  say  that  there  had  been  unreasonable  de- 
lay. I  think,  under  all  the  circumstances,  the  plaintiff 
ought  not  to  be  permitted  to  repudiate  the  nonsuit. 


Jervis,  C,  J.,  concurred. 


Rule  discharged,  (a) 


(a)  See  the  next  case. 
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Slim  v.  The  Great  Northern  Railway  Company. 

June  10. 

L  HIS  was  an  action  against  the  Great  Northern  Rail-  a  railway  com- 
way  Company,  brought  to  recover  the  value  of  six  pigs  5!^^bie  for* 
of  the  plaintiff,  alleged  to  have  been  lost  through  the  **^«  nondeU- 

very  of  live- 

negligence  of  the  defendants^  servants.  gtock,  where 

The  first  count  of  the  declaration  stated  that  the  de-  in  dcS^^ 
fendants  were  the  owners  of  the  Great  Northern  Bail-  *^®  known 

oonne  of  Doai- 

way,  and  of  certain  carriages  used  by  them  for  the  con-  neas  of  the 
veyance  of  cattle,  pigs,  goods,  and  chattels,  upon  the  said  mitted  th^to 

railway,  from  Hitchin  to  King's  Cross,  for  hire  and  re-  ^  deUyered  at 
'"  ...  *^°®  of  the  corn- 

ward  ;  that  thereupon  the  plaintiff  delivered  to  the  de-  pony's  stations 

fendants,  and  the  defendants  then  accepted  and  received  knowiedgment 
from  the  plaintiff,  six  pigs,  to  be  carried  for  the  plaintiff  ^"J^^^^^ 
by  the  defendants  in  the  said  carriages  of  the  defendants,  their  receipt 
upon  the  said  railway,  from  Hitchin  aforesaid  to  King's  pose  of  bdng 
Cross  aforesaid,  and  there  to  be  delivered  to  the  plaintiff  SSo^hthey 
within  a  reasonable  time,  for  reward  to  the  defendants  are  proved  to 
in  that  behalf,  and  upon  the  terms  and  conditions  that  Uvered  to  one 
the  plaintiff  undertook  to  bear  all  risk  of  injury  by  con-  ™^®g^joy 
veyance  and  other  contingencies,  and  that,  before  he 
allowed  his  said  pigs  to  be  placed  therein,  he  should 
examine  the  said  carriages,  and  be  satisfied  with  their 
safety, — the  said  reward  being  for  the  use  of  the  railway 
carriages  and  locomotive  power  only, — and  that  the  de- 
fendants would  not  be  responsible  for  any  alleged  defects 
in  their  carriages  or  trucks,  unless  complaint  were  made 
at  the  time  of  booking,  or  before  they  left  the  station, 
nor  for  any  damages^  however  caused,  to  the  said  pigs 
travelling  upon  their  railway,  or  in  their  vehicles;  and 
that  the  plaintiff  had  examined  the  said  carriages,  and 
was  satisfied  with  their  safety  :  Breach,  that  the  defend- 
ants, not  regarding  their  duty  in  that  behalf,  did  not, 
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within  such  reasonable  time,  carry  the  said  pigSj  nor 
deliver  them  to  the  plaintiff^  &c. 

There  was  also  a  count  in  trover. 

The  defendants  pleaded, — first,  not  guilty, — secondly, 
that  the  plaintiff  did  not  deliver  the  pigs  to  the  defend- 
ants, nor  did  the  defendants  receive  the  same,  to  be 
carried  upon  the  terms  and  conditions  alleged  in  the 
first  count.     Issue  thereon. 

« 

The  cause  was  tried  before  Williams,  J.,  at  the  first 
sitting  at  Westminster  in  Trinity  Term,  1854.  The 
facts  which  appeared  in  evidence  were  as  follows :  — The 
plaintiff  had  sent  two  lots  of  pigs  to  the  defendants' 
station  at  Hitchin,  containing  together  203  pigs,  to  be 
carried  to  London.  These  were  duly  delivered  to  the  con- 
signee in  London.  Six  other  pigs,  however,  which  the 
plaintiff  had  sent  to  the  station  to  go  by  the  same  train, 
never  arrived.  The  circumstances  under  which  they 
were  delivered  at  the  station  at  Hitchin,  were  as  follows: 
They  were  conveyed  to  the  station  by  one  Lewis,  who 
had  thirty-two  pigs  of  his  own,  to  go  to  London  at  the 
same  time.  Lewis  obtained  the  proper  consignment- 
note  and  cattle-ticket  for  his  own  pigs,  but  not  for  the 
six  pigs  belonging  to  the  plaintiff;  he  having  delivered 
them  (as  he  stated)  to  one  Morgan,  a  servant  of  the  de- 
fendants at  the  station,  who  said  he  would  take  care  of 
them. 

It  appeared  that  the  course  of  business  at  the  station, 
(of  which  it  was  proved  that  the  plaintiff  was  cognisant), 
was,  that,  on  the  arrival  of  live-stock  there,  they  were 
counted  by  a  servant  of  the  company,  who  made  out  and 
signed  what  is  called  a  ''  consignment-note,^'  stating  the 
number  of  the  trucks,  the  number  of  cattle,  and  the 
names  of  the  consignor  and  consignee ;  that  the  ^'  con- 
signment-note "  was  then  signed  by  the  person  bringing 
the  stock,  and  taken  to  a  booking-clerk,  who  made  out 
from  it  a  "  cattle-ticket,"  which  was  signed  by  the  con- 
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aignor's  agents  who^  on  receipt  of  a  duplicate^  paid  the        1854. 
carriage^  the  duplicate  ticket  being  the  authority  to  re-         slih 

ceive  the  cattle  on  their  arrival  at  their  destination.  ^     ^ 

The  consignment-note  contained  a  notice  to  the  follow-  Noethbbn 

_,  .  ,  .  -  Railway  Co. 

ing  effect : — "  The  terms  upon  which  every  sender  agrees 
with  the  above-named  company  that  his  goods  shall  be  not^^'^^ 
received^  carried^  delivered^  or  warehoused^  if  necessary^ 
are  as  follows^  that  is  to  say,  the  said  company  shall  not 
be  accountable  for  any  articles,  unless  the  same  be  signed 
for  as  received  by  their  clerks  or  agents.'^  The  cattle- 
ticket  bore  the  following  indorsement, — which  constituted 
the  special  contract  stated  in  the  first  count  of  the  de- 
claration : — ''  This  ticket  is  issued  subject  to  the  owner's  Cattle-ticket. 
undertaking  to  bear  all  the  risk  of  injury  by  convey- 
ance, and  other  contingencies;  and  the  owner  is  re- 
quired to  see  to  the  efficiency  of  the  carriage,  before  he 
allows  his  horses  or  live-stock  to  be  placed  therein  :  the 
charge  being  for  the  use  of  the  railway,  carriages',  and 
k)comotive  power  only,  the  company  will  not  be  respon- 
sible for  any  alleged  defects  in  their  carriages  or  trucks, 
unless  complaint  be  made  at  the  time  of  booking,  or  before 
the  same  leave  the  station ;  nor  for  any  damages,  however 
caused,  to  horses  or  live-stock  of  any  description,  travel- 
ling upon  their  railway,  or  in  their  vehicles.^'  The  pay- 
ment for  the  carriage  of  the  cattle  was  made  sometimes 
at  the  station  at  which  they  were  received,  and  some- 
times on  their  arrival  at  their  destination. 

At  the  dose  of  the  plaintiff's  case,  the  defendants'  coun- 
sel called  upon  the  learned  judge  to  nonsuit  him,  insisting 
that  there  was  no  evidence  to  go  to  the  jury  that  the 
defendants  had  contracted  with  the  plaintiff  on  the  terms 
mentioned  in  the  declaration ;  and  that,  assuming  their 
Servant  Morgan  to  have  received  the  pigs  in  question,  he 
had  done  so  without  their  authority,  and  in  direct  violation 
of  his  duty  and  of  the  course  of  business  at  the  station. 

The  learned  judge  declined  to  nonsuit ;  but  left  it  to  the 
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1854.       jury  to  say  whether  or  not  Morgan  had  received  the  pigs. 

Slim         They  found  that  he  had,  and  his  lordship  thereupon  di- 

^  rected  a  verdict  to  be  entered  for  the  plaintiff  for  14/.,  the 

NoBTHBBN     value  of  the  six  pigs ;  reserving  leave  to  the  defendants  to 

move  to  enter  a  nonsuit,  if  the  court  should  think  there 

was  no  evidence  to  go  to  the  jury ;  and  also  reserving  to 

the  plaintiff  leave  to  amend  the  declaration,  if  necessary, 

— it  being  agreed  that  the  only  question  was,  whether  or 

not  the  company  had  received  the  pigs  to  be  carried. 

Montagu  Chambers,  on  a  former  day  in  this  term,  ob- 
tained  a  rule  nisi  accordingly,  against  which 

Byles,  Seijt.,  and  Chamock,  now  shewed  cause.  The 
porter  Moi^n,  who  received  the  pigs  in  question  from 
Lewis  at  the  Hitchin  station,  either  had  authority  from 
the  company  to  do  as  he  did,  or  was  permitted  by  them 
to  hold  himself  out  as  a  person  having  such  authority : 
and,  in  either  case,  the  defendants  are  liable.  In  Giles 
V.  The  Taff  Vale  Railway  Company,  2  Ellis  &  B.  822,  it 
was  held  by  all  the  judges,  in  the  Exchequer  Chamber, 
that  it  is  the  duty  of  a  company  carrying  on  trade,  to 
have  on  the  spot  an  oflScer  with  authority  to  do  for  the 
company  all  that,  in  the  ordinary  exigencies  of  their 
business,  might  require  to  be  done  promptly.  The  com- 
pany are  clearly  responsible  for  acts  reasonably  done 
under  an  emergency  by  a  person  in  the  position  in 
which  this  man  appeared  to  be.  In  Pickford  v.  The 
Grand  Junction  Railway  Company,  12  M.  &  W.  766»  it 
appeared  that  the  Grand  Junction  Railway  Company, 
who  were  carriers  on  their  line,  published  a  printed 
notice,  which  was  fixed  up  over  the  door  of  their  station 
for  the  reception  of  goods  in  Liverpool,  that  all  goods 
received  after  4  o'clock  P.  M ,  would  be  forwarded  on 
the  next  working  day.  Long  after  the  publication  of 
this  notice,  certain  goods  were  brought  to  the  station 
about  half -past  five  o*clock,  to  be  forwarded  to  Birming- 
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ham  by  the  railway.  The  person  who  brought  them^ —  1854. 
a  servant  of  the  owner, — saw  the  company's  weigher,  and  gj^jj 
asked  if  there  was  time, — i.  e,  for  the  goods  to  proceed  J!j 

that  evening :  he  said  there  was,  and  the  goods  were  ^Northern 
placed  by  the  company's  porters  on  the  trucks  on  which 
goods  are  carried  upon  the  railway.  The  same  person 
had  on  former  occasions  taken  goods  of  the  same  kind 
to  the  station  at  a  later  hour,  which  were  never  refused 
for  being  too  late,  and  which  had  been  forwarded  the 
same  evening.  Upon  these  facts,  it  was  held  that  there 
was  evidence  to  go  to  the  jury  of  a  special  contract  by 
the  railway  company  to  forward  the  goods  in  question 
on  the  same  evening  on  which  they  were  delivered. 
[Maule,  J.  If  Morgan  had  been  the  master  or  super- 
intendent of  the  station,  possibly  he  might  have  had 
authority  to  do  as  he  did.  And  it  may  be  that  the 
company  are  liable  if  they  place  a  man  in  a  position  to 
hold  himself  out  as  having  authority,  though  he  may  in 
some  degree  have  exceeded  his  duty.  Morgan  had,  it 
appears,  authority  to  go  through  some  of  the  preUminary 
matters  to  the  making  of  the  contract.  It  is  not  neces- 
sary to  shew  that  he  had  full  and  perfect  authority.  It  is 
enough  if  there  was  evidence  to  go  to  the  jury.]  It  was 
a  question  for  the  jury,  whether  the  defendants  con- 
tracted as  alleged,  or  not  \  and  they  were  at  liberty  to 
infer  from  the  facts  proved  that  Morgan  had  authority 
to  make  such  contract  for  them  :  Muschamp  v.  The  Lan- 
caster and  Preston  Junction  Railway  Company,  8  M.  &  W. 
421 ;  Scothom  v.  The  South  Staffordshire  Bailway  Com- 
pany, 8  Exch.  341 ;  Walker  v.  The  York  and  North  Mid- 
land Railway  Company,  2  Ellis  &  B.  750.  The  company 
had  such  a  possession  of  these  pigs  as  to  enable  them  to 
maintain  trespass  or  trover  in  respect  of  them,  or  to 
sustain  an  indictment  against  a  person  stealing  them. 
At  all  events,  the  plaintiff  is  clearly  entitled  to  a  verdict 
upon  the  count  in  trover. 

u  u  2 
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1854.  Montagu  Chambers  and  Wordsworth,  in  support  of 

gjj^         the  rule.     The  contention  on  the  part  of  the  plaintiff  at 
^  the  trials  was^  that  the  six  pigs  which  form  the  subject 

KoBTHEBN  of  this  actiou,  were  received  on  behalf  of  the  company  t 
iLWAT  o.  1^  carried  upon  the  same  terms  as  the  two  hundred  am 
three  pigs  were  received.  The  plaintiff  fisdled  to 
the  special  contract  stated  in  the  declaration,  inasmud 
as  he  did  not  shew  that  the  consignment-note  and  th 
cattle-ticket^  which  alone  constituted  the  terms  upo^. 
which  the  company  undertook  to  carry  cattle  and  li 
stocky  had  been  obtained :  and  he  could  not  rely  n 
a  general  contract  to  carry,  —  Austin  v.  The  Ma:: 
Chester,  Sheffield,  and  Lincolnshire  Railway  Compaf^^^jiy 
16  Q.  B.  600;  Austin  v.  The  Manchester,  Sheffier^^^ 
and  Lincolnshire    Railway    Company,    ante.  Vol.  x, 

p.  454.     In  Walker  v.  The  York  and  North-Midk^i^sfid 
Railway  Company,  although  the  company  had  ac- —  fed 
very  harshly  and  improperly,  the  court  held  that  par'^Sies 
sending  fish  by  them,  and  who  were  cognisant  of       -ibe 
terms  upon  which  alone  the  company  consented  to  cemmjrry 
for  them,  were  bound  by  the  special  contract  oontaL^sied 
in  the  notices.     The  only  contract  the  defendants  k::sere 
entered  into,  was,  a  contract  that  they  were  to  be  li:^ble 
for  the  safe  delivery  of  such  goods  and  cattle  onl^j  ^ 
the  signature  of  their  clerk  vouched  their  receipts    of. 
The  declaration,  therefore,  could  not  be  sustained,  ^ven 
if  it  were  amended  by  striking  out  the  special  terrsns: 
The  York,  Newcastle,  and  Berwick  Railway  Coimp^m^li 
App.,  Crisp,  Resp.,  antfe,  p.  527.     \Jer€i»,  C.  J.      ^ 
that  case  there  was  a  clear  admitted  bargain  :  there  "^^ 
nothing  for  the  jury  to  consider  at  all.]     It  has  b^^ 
urged  that  Morgan,   the  company^s  servant,  must  ^ 
all  events  be  assumed  to  have  authority  to  act  in  tbi* 
way  for  them  in  a  case  of  emergency.    But  there  is 
pretence  for  saying   that  there  was  any  emergen 
here.     Lewis,  the  person  who  brought  the  pigs  in  qn^^^^*" 
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tion  to  the  station^  had  ample  time  to  comply  with  the        1854. 
company'8  regulations  with  regard  to  his  own  pigs.         sloc 
Morgan  had  clearly  a  mere  limited  duty,  and  one  more-  ^ 

over  which  was  well  known  to  the  plaintiff.  By  dealmg  Northsbn 
with  him  as  he  did,  he  in  fact  made  him  his  own  agent 
for  the  occasion :  Boys  v.  Pink,  8  C.  &  P.  361.  As  to 
the  count  in  trover,  no  reliance  was  placed  upon  that  at 
the  trial ;  nor  was  any  leave  reserved  in  respect  of  it. 
No  doubt,  a  carrier  is  liable  in  trover,  where  he  unlaw- 
fully retains  possession  of  goods  intrusted  to  him  to  be 
carried, — Dewell  y.  Moa^on,  1  Taunt.  891.  But  trover 
will  not  lie  against  a  carrier  for  the  mere  loss  of  an 
article  intrusted  to  him ;  the  proper  remedy  being  by  an 
action  on  the  case, — Ross  v.  Johnson,  5  Burr.  2825 ; 
Kirkman  v.  Hargreaves,  1  Selw.  N.  P.,  10th  edit.  411. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute.  The  count  in  trover  clearly  cannot 
be  sustained.  I  also  think  that  the  first  count, — 
whether  in  its  original  state,  or  as  proposed  to  be 
amended,— is  not  supported  by  the  evidence.  According 
to  the  course  of  business,  of  which  the  plaintiff  was 
proved  to  be  perfectly  cognisant,  it  was  the  sender^s  duty 
to  get  a  consignment-note  when  he  delivered  the  pigs  at 
the  station ;  and  that  consignment-note  gave  him  distinct 
notice  that  the  company  would  not  hold  themselves  re- 
sponsible for  the  pigs,  unless  the  same  were  signed  for 
as  received  by  their  clerk.  Knowing  this,  the  plaintiff 
sent  the  pigs  in  question  by  Lewis.  Lewis  handed  them 
over  to  Morgan,  without  more ;  and  thus  made  Morgan 
his  servant  for  the  purpose  of  doing  what  was  necessary 
to  put  the  pigs  in  motion  towards  their  destination. 
Morgan  had  no  authority  to  contravene  the  regulations  of 
the  company :  and  I  think  they  are  not  bound  by  his  act. 

Maule,  J.  I  am  of  the  same  opinion.  Putting  the 
true  construction  upon  the  evidence,  I  think  there  was 
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1854.        none  wliich  would  warrant  the  jury  in  finding  that  there 


Slim         ^^  ^^7  contract  between  the  plaintiflF  and  the  company 
as  to  the  carriage  of  these  six  pigs.     It  appears  that  the 


The  Gbbat 


KoBTHXBK  plaintiff  had  sent  203  pigs  to  be  conveyed  from  Hitchin 
to  London  by  the  defendants'  railway.  As  to  these^  the 
course  of  business  was  regularly  and  properly  gone 
through^  and  they  reached  their  destination  in  safety. 
He  then  brings  (by  his  friend  Lewis)  six  more  pigs, 
which  he  desires  to  send  in  the  same  way.  Lewis^  who 
has  thirty-two  pigs  of  his  own  to  go  to  London^  seems  to 
have  dealt  properly  with  them.  But  he  left  the  plaintiff's 
six  pigs  with  Morgan,  one  of  the  company's  porters; 
and,  if  the  plaintiff,  or  some  one  on  his  behalf,  had  gone 
to  Morgan  and  got  a  consignment-note,  and  afterwards 
obtained  a  cattle-ticket,  which  is  probably  what  he  ex- 
pected would  be  done,  all  would  have  been  well.  But  I 
think  the  jury  would  not  be  warranted  in  inferring  a 
contract  by  the  company  to  carry,  from  what  passed  with 
respect  to  these  pigs  between  Morgan  and  Lewis.  I 
therefore  agree  with  my  Lord  in  thinking  that  the  rule 
to  enter  a  nonsuit  must  be  made  absolute. 

Cresswell,  J.  I  am  of  the  same  opinion,  upon  both 
grounds.  There  was  no  evidence  whatever  that  Morgan 
had  authority  to  bind  the  company  by  a  contract  out  of 
the  usual  course  of  business,  that  is,  without  observing 
the  formalities  prescribed  by  the  memorandum  on  the 
consignment-note,  and  the  practice  at  the  station.  Nor 
do  I  think  there  was  any  evidence  that  Morgan  held 
himself  out  as  having  any  such  authority. 

Crowder,  J.  I  am  of  the  same  opinion.  The  course 
of  business  being  known  to  the  plaintiff,  he  must  have 
been  perfectly  aware  that  neither  Morgan  nor  any  other 
person  had  authority  to  bind  the  company  for  the  car- 
riage of  stock,  otherwise  than  in  accordance  with  the 

terms  of  their  notice. 

Rule  absolute. 
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1854. 


BoRR4DAiL£  and  Another  v.  Nelson. 

Afay  11. 

IHIS  was  an  action  brought  by  the  plaintiffs,  who  The  London 
were  attorneys,  to  recover  51/.  14*.  7d,,  the  amount  of  a  jjebts  Exten- 
bill  of  costs  delivered  by  them  to  the  defendant,  for  (i^'g^^f^ykt 
business  done  for  him  in  the  preparation  and  presenta-  c  ixxvii),  does 

n  •  •  1  i.  in,i  ^/-  X      i  t       J^ot  deprive  an 

tion  of  a  petition  to  the  court  of  Chancery  "  In  the  attorney  suing 
Matter  of  the  Joint-Stock  Companies  Windmg-up  Acts,  ^^*  |j|"^^^ 
1848,  and  1849,  and  of  The  Shrewsbury  and  Leicester  sripcrior  courta, 
Direct  Railway  Company,"  praying,  on  behalf  of  the  the  action, 
defendant,  for  an  order  to  wind  up  the  company  under  ^^^^^um 

those  statutes.  exceeding  20^ 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  was  taken  for 
at  Guildhall  after  the  last  term,  when  a  verdict  was  an\ttor^y's 
found  for  the  plaintiffs  for  the  amount  claimed,  subject  biU  subject  to 

^  '         •*  taxation.    By 

to  taxation.  a  judge's  order. 

On  the  6th  of  March,  the  defendant  procured  from  onTe'^cf 
Maule,  J.,  the  following  order :—  were  stayed,  to 

,  .  give  the  defend- 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  ant  time  to  get 
&c.,  I  do  order  that  judgment  herein  shall  be  stayed  for  ^^  ^jj^  ^^^^ 
fourteen  days :     And  I  order  that  the  defendant  shall  be  ^^  ^^^  P^- 
at  liberty  to  have  the  bill  on  which  this  action  is  brought  on  taxation  the 
taxed,  and,  if  on  taxation  the  damages  should  be  reduced  be  redded  to 
to  50/.  or  under,  the  verdict  shall  be  entered  for  the  S?^-  *^J^^' 

'  the  verdict 

should  be 
entered  for  the  reduced  sum,  and  the  plaintiffi  and  defendant  should  respectively  have  the 
same  rights  under  the  16  &  16  Vict.  c.  Ixxvii,  as  they  would  have  if  the  verdict  had  been 
found  at  the  trial  for  the  reduced  sum."  This  order  was  made  under  an  erroneous  im- 
pression that  that  statute  took  away  the  attorney's  privilege  where  he  recovered  a  sura 
exceeding  20/.,  and  not  exceeding  50/.  Still  acting  under  that  impresnon,  the  plaintiffs 
afterwards  obtained  a  rule  to  rescind  so  much  of  the  order  as  is  set  out  above,  on  the 
ground  that,  the  death  of  the  judge  since  the  trial  precluding  them  from  obtcdning  a  cer- 
tificate under  the  119th  sectiun,  that  the  cau^e  was  fit  to  be  tried  in  the  superior  court, 
they  were  unduly  prejudiced.    The  court  discharged  the  role,  with  costs. 

The  bill  heing  for  business  done  in  Chancery,  an  order  of  the  Master  of  the  Rolls  was 
obtained  for  the  taxation  thereof  by  a  master  of  that  court : — Held,  that  an  application 
that  the  costs  of  the  taxation  should  be  paid  by  the  attorney, — more  than  one  sixth  of  the 
bill  having  been  disallowed,  could  not  properly  be  made  to  Uiis  court. 
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1854.        reduced  som^   and  the  plaintiffs  and  defendant  aball 

"jI~I~~ZT  respectively  have  the  same  rights  under  the  London 

V.  ooonty-coart  act  as  they  would  have  if  the  verdict  had 

'K'ww  a/w 

been  found  at  the  trial  for  the  reduced  sum.'' 

On  the  18th  of  March,  the  defendant  presented  a 
petition  to  the  court  of  Chancery,  praying  that  the  bill 
might  be  referred  to  the  proper  officer  for  taxation.  An 
order  was  made  accordingly  on  the  11th,  and  the  bill 
was  taxed  on  the  18th,  and  reduced  to  41/.  5s. 

Previously  to  the  taxation, — Talfourd,  J.,  having  died 
in  the  meantime,  and  no  certificate  having  been  granted 
that  the  cause  was  proper  to  be  tried  in  the  superior 
court, — the  plaintiffs  took  out  a  summons  before  Manle, 
J.,  to  rescind  the  order  of  the  6th  of  March,  unless  the 
defendant  would  consent  to  pay  the  costs  of  the  cause : 
but  that  summons  was  dismissed. 

SAee,  Seijt.,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  on  the  plaintiffs  to  shew  cause  why  they 
should  not  bring  in  the  record,  and  why  the  defendant 
should  not  be  at  liberty  to  enter  a  suggestion  thereon  to 
deprive  the  plaintiffs  of  their  costs  of  the  action,  under 
the  London  (City)  Small  Debts  Extension  Act,  1852,-— 
15  &  16  Vict.  c.  Ixxvii;  and  why  the  plainti£&  should 
not  pay  the  defendant  or  his  attorney  his  costs  of  and 
occasioned  by  the  a^lication  to  tax  the  plainti£b'  bill  of 
costs,  and  of  and  occasioned  by  the  taxation  of  the  same, 
more  than  one  sixth  of  the  amount  of  the  said  bill  having 
been  taxed  off  upon  such  taxation.  The  affidavit  upon 
which  the  rule  was  obtained,  stated,  amongst  other 
things^  that  the  cause  of  action,  if  any,  arose  within  the 
jurisdiction  of  the  London  (City)  Small  Debts  Extension 
Act,  1852 ;  that  the  plaintiffs  were  attorneys,  and  carried 
on  their  business  at  No.  20,  King's  Arms  Yard,  in  the 
city  of  London,  and  that  each  of  the  plaintiffs  resided 
within  twenty  miles  of  the  residence  of  the  defisndant ; 
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and  that,  at  the  time  of  the  commencement  of  the  action,       1854. 
the  defendant  was  employed  within  the  city  of  London,    Bobbadailb 
or  the  liberties  thereof,  as  a  surveyor  to  the  Oriental      kbisok. 
Bank,  No.  7,  Walbrook,  in  the  city  of  London,  and  also 
as  surveyor  to  the  Boyal  British  Bank,  No.  16,  Token- 
house  Yard,  in  the  same  dty. 

J.  Broum,  for  the  phdntifis,  also  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  why  so  much 
of  the  order  of  Maule,  J.,  of  the  6th  of  March,  as  directed, 
that,  ^'if  on  taxation  the  damages  should  be  reduced  to 
50/.  or  under,  the  verdict  should  be  entered  for  the  re- 
duced sum,  and  the  plaintiffs  and  defendant  should  respec- 
tively have  the  same  rights  under  the  London  county- 
court  act  as  they  would  have  if  the  verdict  had  been 
found  at  the  trial  for  the  reduced  sum,''  should  not  be 
rescinded. 

J.  Brown  now  shewed  cause  against  the  defendant's  Ab  to  the  rule 
rule.  The  49th  section  of  the  15  &  16  Vict.  c.  Ixxvii,  ^^  *  '^" 
enacts,  in  terms  the  same  as  in  the  6l8t  section  of  the 
old  county-court  act,  9  &  10  Vict.  c.  95,  that  "  no  privi-  Attorney's 
lege,  except  as  hereinafter  excepted,  shall  be  allowed  to 
any  person,  to  exempt  him  from  the  jurisdiction  of  the 
court."  And  those  words  in  the  last-mentioned  act 
were  construed  not  to  deprive  attorneys  of  their  common 
law  privilege  of  suing  in  the  superior  courts  :  Lewis  v. 
Hance,  11  Q.  B.  921,  5  D.  &  L.  641 ;  Jones  v.  Brown, 
2  Exch.  329.  The  legislature,  however,  thought  fit 
afterwards,  by  the  12  &  13  Vict.  c.  101,  s.  18,  and  14  & 
15  Vict.  c.  61,  s.  11,  to  deprive  them  of  that  privilege; 
enacting  by  the  former  ''that  no  privilege  shall  be 
allowed  to  any  attorney,  solicitor,  or  other  person,  to 
exempt  him  from  the  provisions  of  this  act  or  the  9  &  10 
Vict.  c.  95 ;''  and  by  the  latter,  ''  that,  if  in  any  action 
commenced  after  the  passing  of  this  act  in  any  of  Her 
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1^854,  Majesty's  superior  coorts  of  record,  in  covenant,  debt, 
BoKBADAiLB  dctmue,  or  assumpsit,  not  being  an  action  for  breach  of 
NEiioK.  promise  of  marriage,  the  plaintiff  shall  recover  a  sum  not 
exceeding  20/.,— or  if,  in  any  action  commenced  after 
the  passing  of  this  act  in  any  of  Her  Majesty's  superior 
courts  of  record,  in  trespass,  trover,  or  case,  not  being  an 
action  for  malicious  prosecution,  or  for  Ube],  or  for 
slander,  or  for  criminal  conversation,  or  for  seduction, 
the  plaintiff  shall  recover  a  sum  not  exceeding  5/., — the 
plaintiff  shall  have  judgment  to  recover  such  sum  only, 
and  no  costs,  except  in  the  cases  hereinafter  provided, 
and  except  in  the  case  of  a  judgment  by  default ;  and  it 
shall  not  be  necessary  to  enter  any  suggestion  on  the 
record  to  deprive  such  plaintiff  of  costs,  nor  shall  amy 
such  plaintiff  be  entitled  to  costs  by  reason  of  any  privi- 
lege as  attorney,  or  oflBcer  of  such  court,  or  otherwise." 
[Jervis,  C.  J.  That  section  is  precisely  the  same  as  the 
120th  section  of  the  London  act.]  That,  however, 
leaves  the  privilege  untouched  where  the  sum  recovered, 
in  cases  of  contract,  exceeds  20/.  The  119th  section, — 
which  follows  the  129th  section  of  the  9  &  10  Vict.  c.  95, 
merely  substituting  50/.  for  20/., — enacts,  "that,  if  any 
action  shall  be  commenced  after  the  commencement  of 
this  act  in  any  of  Her  Majesty's  superior  courts  of 
record,  for  any  cause,  other  than  those  lastly  herein- 
before specified  (a),  for  which  a  plaint  might  have  been 
entered  in  the  court  holden  under  the  provisions  of  this 
act,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a 
sum  not  more  than  50/.  if  the  said  action  is  founded  on 
contract,  or  less  than  5/.  if  it  be  founded  on  tort,  the 

(a)   "  Where    the    plaintiff  renpect  of  any  claim  to  any 

dwell R  more  than  twenty  miles  goods  and  chattels    taken  in 

from  the  defendant,  or  where  execution  of  the  process  of  the 

any  officer  of  the  court  holden  court,  or  the  proceeds  or  ralue 

under  the  provisions  of  this  thereof."    s.  118. 
act  shall  be  a  party,  except  in 
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said  plaintiff  shall  have  judgment  to  recover  such  sum        1854. 
only,  and  no  costs ;  and,  if  a  verdict  shall  not  be  found    borbadaii^ 
for  the  plaintiff,  the  defendant  shall  be  entitled  to  his       ^- 
costs  as  between  attorney  and  client,  unless  m  either 
case  the  judge  who  shall  try  the  cause  shall  certify  on 
the  back  of  the  record   that  the  action  was  fit  to  be 
brought  in  such  superior  court.^' 

Shee,  Serjt.,  was  called  upon  to  sustain  this  branch  of 
the  rule.  The  words  of  the  49th  section  of  the  15  &  16 
Vict.  c.  Ixxvii  are  express, — ''  no  privilege,  except  as  here- 
inafter excepted,  shall  be  allowed  to  any  person,  to  exempt 
him  from  the  jurisdiction  of  the  court.^'  [Jervis,  C.  J. 
They  are  the  same  words  as  are  found  in  the  61st  sec- 
tion of  the  9  &  10  Vict.  c.  95.  When  the  last-mentioned 
statute  had  come  into  operation,  the  privilege  clause 
(s.  61),  and  the  suggestion  clause  (s.  129),  were  found 
inconvenient ;  and  they  were  accordingly  taken  away  by 
the  12  &  13  Vict.  c.  101,  s.  18,  and  14  &  15  Vict.  c.  61, 
s.  11.  In  framing  the  City  Small  Debts  Extension  Act, 
15  &  16  Vict.  c.  Ixxvii,  the  50/.  clause  (s.  119)  was,  either 
by  oversight  or  design,  taken  from  the  9  &  10  Vict. 
C.95,  8.129,  and  the  20/.  clause  (s.  120)  from  the  18 
&  14  Vict.  c.  61,  s.  11 ;  and,  to  the  surprise  of  the  public 
and  of  the  profession,  it  passed  in  that  form :  so  that, 
though  the  professed  object  of  that  act  was,  that  the  same 
laws  should  be  applied  to  the  city  of  London  as  to  the 
rest  of  the  country,  in  this  respect  that  intention  has 
not  been  carried  into  effect.]  It  is  submitted  that  this 
case  falls  within  the  express  language  of  s.  119  :  it  is  an 
action  for  which  a  plaint  might  have  been  entered  in  the 
court  holden  under  the  provisions  of  the  act,  and  in 
which  a  verdict  has  been  found  for  the  plaintiff  for  a  sum 
not  more  than  50/.  [Jervis,  C.  J.  You  will  have  some 
difficulty  in  getting  us  to  overrule  Lewis  v.  Hance  and 
Jones  V.  BrownJ]     Those  cases  were  decided  at  a  time 
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1854.        when  the  jurisdictioii  of  the  county-courts  was  limited  to 

BoBBADAiLB    20/.     [Crowdcr,  J.     The  mere  extension  of  the  jurisdic- 

Ksiaov.       ^^^  ^  ^OLy  cannot  have  the  effect  of  taking  away  the 

attorney's  privilege.    The  words  which  exclude  the  pri- 

yilege  are  inserted  only  in  the  20/.  clause.    Jervis^  C.  J. 

You  cannot  possibly  sustain  this  part  of  the  rule.] 

Costs  of  taxa-         Brotvn,    The  rule  asks  for  the  costs  of  the  taxation : 

Hon 

but  the  proper  materials  are  not  brought  before  the 
court.  The  87th  section  of  the  6  &  7  Vict.  c.  73,  which 
provides  for  the  reference  of  attorneys'  bills  to  taxation, 
enacts,  as  to  this,  that,  ^'  in  case  any  such  reference  as 
aforesaid  shall  be  made  upon  the  application  of  the  party 
chargeable  with  such  bill,  or  upon  the  application  of 
such  attorney  or  solicitor,  or  the  executor,  administra- 
tor, or  assignee  of  such  attorney  or  solicitor,  and  the 
party  chargeable  with  such  bill  shall  attend  upon  such 
taxation,  the  costs  of  such  reference  shall  (except  as 
hereinafter  provided  for)  be  paid  according  to  the  event 
of  such  taxation, — that  is  to  say,  if  such  bill  when  taxed 
be  less  by  a  sixth  part  than  the  bill  delivered,  sent,  or 
left,  then  such  attorney  or  solicitor,  or  executor,  admin- 
istrator, or  assignee  of  such  attorney  or  solicitor,  shall 
pay  such  costs,  and,  if  such  bill  when  taxed  shall  not  be 
less  by  a  sixth  part  than  the  bill  delivered,  sent,  or  left, 
then  the  party  chargeable  with  such  bill,  making  such 
application,  or  so  attending,  shall  pay  such  costs ;  and 
every  order  to  be  made  for  such  reference  as  aforesaid 
shall  direct  the  officer  to  whom  sitch  reference  shall  be 
made  to  tax  such  costs  of  such  reference  to  be  so  paid  as 
aforesaid,  and  to  certify  what  upon  such  reference  shall 
be  found  to  be  due  to  or  from  such  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney 
or  solicitor,  in  respect  of  such  bill  and  demand,  and  of 
the  costs  of  such  reference,  if  payable:  Provided  also, 
that  such  officer  shall  in  all  cases  be  at  liberty  to  certify 
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specially  any  circumstances  relating  to  such  bill  or  taxa- 
tion^  and  the  court  or  judge  shall  be  at  liberty  to  make 
thereupon  any  such  order  as  such  court  or  judge  may 
think  right  respecting  the  payment  of  the  costs  of  such 
taxation :  Provided  also^  that^  where  such  reference  as 
aforesaid  shall  be  made  when  the  same  is  not  authorised 
to  be  made  except  under  special  circumstances,  as  herein- 
before provided  {a),  then  the  said  court  or  judge  shall  be 
at  liberty,  if  it  shall  be  thought  fit,  to  give  any  special  di- 
rections relative  to  the  costs  of  such  reference/'  [Jer- 
ms,  C.  J.  Was  the  master  asked  to  allow  the  costs  of 
taxation?]  It  does  not  appear  that  he  was:  neither 
does  it  appear  what  the  order  was  under  which  the  bill 
was  taxed.  [Jervis,  C.  J.  There  is  another  and  a  fatal 
objection.  The  defendant  complains  of  a  miscarriage  of 
the  taxing  officer  of  the  court  of  Chancery.  In  sub- 
stance, this  is  an  application  for  a  review  of  the  taxation : 
it  ought  to  have  been  made  to  the  Master  of  the  Bolls. 
My  Brother  Maulers  order  was  merely  to  suspend  the 
proceedings,  that  an  appUcation  might  be  made  for  an 
order  for  taxation  by  the  proper  officer.] 


1864. 

BOSSADAILS 


Shee,  Serjt.  The  action  having  been  brought  in  this 
court,  and  an  order  of  this  court  being  necessary  for  the 
purpose  of  having  the  bill  taxed,  the  court,  it  is  sub- 
mitted, has  iurisdiction  in  the  matter. 


(a)  A  previous  part  of  the 
section  enacts  "that  no  such 
reference  as  aforesaid  shall  be 
directed  upon  an  application 
made  by  the  party  chargeable 
with  such  hill,  after  a  verdict 
shall  have  been  obtained,  or  a 
writ  of  inquiry  executed,  in 
any  action  for  the  recovery  of 
the  demand  of  such  attorney 
or  solicitor,  or  executor,  ad- 


ministrator, or  assignee  of  such 
attorney  or  solicitor,  or  after 
the  expiration  of  twelve  months 
after  such  bill  shall  have  been 
delivered,  sent,  or  left,  except 
under  special  circumstances, 
to  be  proved  to  the  satisfaction 
of  the  court  or  judge  to  whom 
the  application  for  such  refer- 
ence shall  be  made." 


Nelson. 
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1854.  Jervis,  C.  J.     The  defendant's  application   to  set 

Bobbadaile"  ^^^  *^  error  in  the  taxation  of  the  bill,  ought  to  have 
«•  been  addressed  to  the  court  under  whose  order  the  taxa- 

tion proceeded.  And,  supposing  we  had  jurisdiction, — 
which  I  think  we  have  not, — the  proper  materials  are 
not  before  us.  The  defendant's  rule  must  be  discharged, 
with  costs. 

Ab  to  the  order       Shee,  Serjt.,  proceeded  to  shew  cause  against  the  role 
^     *  ^   *       to  rescind  part  of  the  order  of  Maule,  J.     He  submitted 

that  that  order  was  properly  made  in  pursuance  of  the 
arrangement  entered  into  at  the  trial,  and  did  not  at  all 
interfere  with  the  plaintiffs'  rights. 

Braum,  contrk.  The  order  of  Mr.  Justice  Maule  was 
proper  to  be  made  at  the  time :  but  the  position  of  the 
parties  is  now  different.  Until  the  result  of  the  taxation 
was  known,  it  was  not  necessary  for  the  plaintiffs  to  ob- 
tain from  the  judge  a  certificate  under  the  15  &  16  Vict, 
c.  Ixxvii,  s.  119,  that  the  action  was  fit  to  be  brought  in 
the  superior  court.  The  plaintiffs,  therefore,  ought  not 
to  be  prejudiced  by  the  circumstance  of  the  obtaining  a 
certificate  having  become  impossible  by  reason  of  the 
judge's  death.  [Jervis^  C.  J.  The  other  rule  having 
been  discharged,  I  do  not  see  how  my  Brother  Maule's 
order  can  affect  the  plaintiffs.]  They  miffU  have  been 
prejudiced  by  it,  if  they  had  failed  upon  the  other  rule. 

Jervis,  C.  J.  I  see  nothing  in  the  grounds  suggested 
that  should  induce  the  court  to  make  this  rule  absolute. 
It  must,  like  the  other,  be  discharged,  with  costs. 

The  rest  of  the  court  concurring,  both  rules  were 

Discharged,  with  costs. 
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Ex  parte  Cooper,  Gentleman,  one  &c. 

May  1. 

JL.  COOPER,  an  attorney  of  this  court,  having  re-  In  a  plaint  in 
covered  a  debt  of  21/,  16*.  2rf.  for  one  Allen,  the  latter,  couiMhe  de- 
on  the  17th  of  March  last,  entered  a  plaint  against  him  ^^^^V^f' 
in  the  county-court  of  Cheshire  holden  at  Congleton,  work  and  la- 
to  recover  that  sum.     Five  clear  days  before  the  hearing  attorney.    Be- 
Cooper  duly  delivered  notice  of  his  grounds  of  defence^  ^1^  ^  °^ 
which  were  as  follows, — 1.  a  lien  for  costs, — 2.  that  the  plaintiff  ob- 
plaintifF  ought  to  have  proceeded  by  judge's  summons  order  to  tax  ^* 
under  the  6  &  7  Vict.  c.  73,-3.  a  set-oflf  for  his  bill  of  JJS^i?^*'* 

'  bill.    Thejndge 

costs  against  the  plaintiff, —  4.  a  tender  and  payment  ofthecoun^- 
into  court  of  11/.  11*.  44,,  and  18*.  4^/.  for  costs  on  that  hearing,  allow- 
sum.     On  the  28th,  the  cause  came  on  for  trial  in  the  5^^^^' ^1 
county-court,  when  the  judge  intimated  an  opinion,  that,  'osed  to  readnd 
as  the  defendant  had  paid  into  court  the  difference  be-  taxation, 
tween  his  bill  of  costs  and  the  plaintiff's  claim,  he  was 
entitled  to  a  verdict ;  but  he  took  time  to  consider,  and 
proposed   to  deliver  his  judgment  at  the  next  court, 
which  woidd  be  held  on  the  25th  of  April ;  and,  on  that 
day,  he  accordingly  entered  the  judgment  for  the  defend- 
ant on  the  plea  of  set-off. 

In  the  meantime,  viz.  on  the  20th  of  April,  Allen 
took  out  a  summons  calling  upon  Cooper  to  shew  cause 
why  his  bill  of  costs  should  not  be  taxed ;  and,  on  the 
22nd,  an  order  was  made  for  the  taxation. 

Morgan  Lloyd  now  moved  to  set  aside  that  order.  He 
submitted  that  the  learned  judge  had  no  power  to  refer 
the  bill  for  taxation  after  it  had  been  pleaded  as  a  set-off, 
and  after  the  hearing  in  the  coimty-court ;  the  37th 
section  of  the  6  &  7  Vict.  c.  73,  only  allowing  such 


664 


IN   THB   COMMON   PLEAS, 


1854. 


Ex  parte 

COOPKB. 


reference  to  taxation^  after  jadgment^  or  after  the  exe- 
cution of  a  writ  of  inquiry^  to  be  made  on  special  cir 
cumstances.     [Jervis,  C.  J.     That  is^  in  an  action  upo:^ 
the  bill.]     It  would  be  manifestly  unjust  to  allow  t 
plaintiff  to  take  the  chance  of  a  decision  of  the  county 
court  in  his  favour^  and  then  to  come  to  this  court  " 
ask  for  a  taxation.     [Jervis,  C.  J.     The  application  b 
was  before  judgment.]     The  judgment  of  the  coun 
court  is  final  and  condusive^  unless  set  aside  in  the 
pointed  out  by  the  statute  and  the  rules  of  court 
in  pursuance  thereof,  (a) 


Jervis^  C.  J.    There  is  no  pretence  for  this  mot^^^ou. 
The  judge  of  the  county-court  will  reduce  the  verdicn^  {^ 
the  amount  which  may  be  taxed  off  of  Mr.  Coo^iser's 
bill. 


The  rest  of  the  court  concurring^ 


Rule  refused. 


(a)  See  the  13  &  14  Viet.  c.  pursuance  of  the  12  &  13  Tict 
61,  8. 14,  and  the  149th  and  fol-  o.  101,  s.  12,  Pollock's  GoobIj 
lowing  roles  of  practice  made  in      Court  Practice,  Appendii:. »  p.96. 
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T 


Peterson  v,  Ayre. 

April  20. 

HIS  was  an  action  for  the  breach  of  a  contract  to  A  cause  was  re- 
deliver a  certain  quantity  of  linseed  cakes^  to  be  shipped  judge'aOTder  to 
at  Flensburg  "  the  first  open  water  after  the  end  of  the  the  arbifa^ent 

°  ^  of  A.  and  fi., 

month  of  January^  1852/'  and  of  such 

The  defendant  pleaded^ — first,  non  assumpsit,  secondly,  they  ^^d 
that  the  plamtiflf  did  not  bargain  with  the  defendant,  M^  P~S?^- 

*  o  ^  '   ing  upon  the 

nor  did  the  defendant  sell  to  the  plaintiff,  in  manner  reference  ^ 
and  form  as  the  plaintiff  had  above  alleged, — thirdly,  award  to  be 
that  he  did  ship  at  Flensburg  aforesaid  the  said  quantity  ^^"^  ^L^^ 
of  such  linseed  cakes  as  aforesaid  the  first  open  water  them:— Held, 
after  the  end  of  the  said  month  of  January  in  the  year  prim&  fade,  the 
aforesaid,  to  wit,  on  the  said  26th  of  March  in  the  year  ^tled^tohave 
aforesaid,  according  to  the  said  bargain  and  sale,  and  his  the  joint  judg- 

•1  ••!        iiii»/»        "11        1  1        •  /»  ™d^  of  the 

said  promise  m  that  behalf, — fourthly^  that  the  time  of  three,  or  of  any 
the  said  shipment  in  the  count  mentioned  to  have  been  ^o  co^d^iler 
made,  was  a  reasonable,  and  not,  in  manner  and  form  as  conference 

af^ree,  yet  Uiey 

in  the  count  in  that  behalf  alleged,  a  long  or  unreason-  might  by  their 
able  time  after  the  said  first  open  water  at  Flensburg  ^ti^  the 
aforesaid  after  the  end  of  the  said  month  of  January  in  *^"^  as  an 

,  ,     umpire,  to  be 

the  year  aforesaid, — fifthly,  that,  after  the  making  of  called  m  only 
the  promises  of  the  plaintiff  and  the  defendant  in  the  J^aiffere^M  ° 
count  mentioned,  and  before  any  breach  thereof,  to  wit,  J»tween  the 

,  ,  two  first-named 

on  the  9th  of  January  in  the  year  aforesaid,  it  was  mu-  arbitrators, 
tually  agreed  between  the  plaintiff  and  the  defendant  ^^^ 
that  the  said  quantity  of  linseed  cakes  should  be  ready 
for  shipment,  to  wit,  at  Flensbui^  aforesaid  at  the  first 
open  water  in  Spring  in  the  year  aforesaid,  to  be  taken 
off  at  some  time  before  the  end  of  April  in  the  year 
aforesaid,  the  ship  to  be  named  when  the  charter  was 
fixed;  and  that,  except  so  far  as  altered  by  such  agree* 

VOL.  XIV.— C.  B.  XX 


V, 

Aybe. 
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1854.  ment,  the  bargain  and  sale  and  mutual  promises  of  the 
Petebson  plaintiflf  and  the  defendant  in  the  count  mentioned^  should 
remain  in  full  force ;  and  the  plaintiff  and  the  defendant 
then^  in  consideration  of  the  premises^  mutually  dis- 
charged each  other  &om  the  observance  and  performance 
of  the  same  bargain^  sale^  and  promises^  so  far  as  incon- 
sistent with  the  said  agreement :  that,  within  a  reason- 
able time  after  the  making  of  the  same  agreement,  to 
wit,  on  the  day  and  year  last  aforesaid,  he  did  fix  a 
charter  of  a  certain  ship  called  The  Catherina.,  for  the 
shipment  of  the  said  quantity  of  such  linseed  cakes  as 
aforesaiid,  and  did  then  name  the  said  ship  to  the  plain- 
tiff; and  that  the  said  quantity  of  linseed  cakes  was 
ready  for  shipment,  to  wit,  at  Flensburg  aforesaid,  at  the 
first  open  water  in  Spring  in  the  year  aforesaid,  to  wit, 
on  the  day  and  year  last  aforesaid ;  and,  within  a  reason- 
able time  afterwards,  and  before  the  end  of  the  said 
month  of  April  in  the  year  aforesaid,  to  wit,  on  the  said 
26th  of  March  in  the  year  aforesaid,  the  same  being  a 
reasonable  time  after  the  said  first  open  water  in  Spring 
in  the  year  aforesaid,  the  defendant  shipped  at  Flensburg 
aforesaid  the  same  quantity  of  such  linseed  cakes  as 
aforesaid,  in  the  said  ship  called  The  Catherina,  and  the 
said  ship  then  sailed  and  proceeded  to  the  said  port  on 
the  said  East  coast  of  Great  Britain,  to  wit,  the  said  port 
6(  Lynn,— verification. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and 
traversed  the  agreement  alleged  in  the  fifth  plea. 

The  cause  was  tried,  and  a  verdict  found  for  the 
plaintiff,  which  verdict  was  afterwards  set  aside,  and  a 
new  trial  ordered,  on  the  ground  of  misdirection,  vide 
ante,  Vol.  XIII,  p.  353. 

By  a  judge^s  order  bearing  date  the  13th  of  May, 
1853,  the  cause  was  referred  to  the  award,  arbitrament, 
final  end,  and  determination  of  Richard  Wilson  and 
John  Anson  Whealler,  and  of  iuch  third  person  as  they 
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should,  before  they  proceeded  upon  the  said  reference,       1854. 
nominate  in  writing,  so  that  they,  or  any  two  of  them, 
should  make  and  publish  their  award  in  writing  of  and 
concerning  the  matters  referred^  ready  to  be  delivered 
to  {he  said  parties  in  difference^  or  such  of  them  as 
should  require  the  same^  &c.^  on  or  before  the  8th  of 
June  now  next  ensuing^  or  on  or  before  such  fiirther  or 
ulterior  day  as  they  the  said  arbitrators^  or  any  two  of 
them,  should  by  writing  under  their  hands  appoint^ — 
t;he  costs  of  the  cause^  and  of  the  reference  and  award, 
to  abide  the  event ;  and  that  the  parties  should  produce 
"before  the  said  arbitrators,  or  any  two  of  them,  all  books, 
dLeeds,  papers,  or  writings,  in  their  or  either  of  their" 
custody  or  power  relating  to  the  matters  in  difference ; 
and  that,  in  the  event  of  either  of  the  parties  disputing 
tlie  validity  of  the  award,  or  moving  to  set  the  same 
«side,  the  court  should  have  power  to  remit  the  matters 
hereby  referred,  or  any  or  either  of  them,  to  the  recon- 
sideration of  the  said  arbitrators,  or  to  another  arbi- 
"trator,  &c. 

Wilson  and  Whealler,  before  proceeding  upon  the 
:ireference,  duly  appointed  one  John  Garford  "  such  third 
^jpesnou  under  the  said  recited  order ;''  and,  on  the  4th  of 
^November,  1853,  Wilson  and  Whealler  made  their 
«iward  as  follows : — 

"Now  know  ye,  that  we,  the  said  Richard  Wilson  and  Award. 
^John  Anson  Whealler,  having  taken  upon  ourselves  the 
^tmrthen  of  the  said  arbitration,  and  having  heard  and 
^uly  considered  all  the  allegations  and  evidence  of  the 
maid  respective  parties  of  and  concerning  the  said  mat- 
^Cers  in  difference  so  referred  as  aforesaid,  do  make  and 
^mblish  this  our  award  in  writing  of  and  concerning  the 
9aid  cause,  and  do  hereby  award,  order,  and  determine 
%hat  the  said  defendant  did  not  promise  in  manner  and 
form  as  the  plaintiff  has  in  his  declaration  complained 
Sigainst  him ;  and  that  the  plaintiff  did  not  bargain  with 
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1854.        the  defendant^  nor  did  the  defendant  sell  to  the  plaintiff, 
PiT>E80N      ^  "tanner  and  form  as  the  plaintiff  has  in  the  first  count 
^'  of  the  declaration  alleged ;  and  that  the  defendant  did 

ship  at  Flensburg  the  quantity  of  such  hnseed  cakes  as 
in  the  said  first  count  mentioned,  the  first  open  water 
after  the  end  of  the  month  of  January,  as  in  the  third 
plea  alleged ;  and  that,  as  in  the  fourth  plea  all^ed^  the 
time  of  the  shipment  in  the  first  count  mentioned  to 
have  been  made  was  a  reasonable,  and  not,  in  manner 
and  form  as  in  the  same  coimt  alleged,  a  long  or  unreason- 
able time  after  the  first  open  water  at  Flensburg  after* 
the  month  of  January;   and  that  it  was  not   agreedL 
between  the  plaintiff  and  the  defendant  in  manner  an 
form  as  in  the  said  last  plea  alleged :    And  we  awardl. 
order,  and  determine  in  favour  of  the  said  defendant 
to  the  said  cause,  and  all  the  issues  therein  join 
except  as  to  the  last  issue  therein  joined ;  as  to  whi 
said  last  issue,  we  award,  order,  and  determine  in  fay<^ 
of  the  said  plaintiff.'' 

WcUaon,  in  Hilary  Term  last,  obtained  a  rule  nisL 
set  aside  the  award,  on  the  following  grounds, — fi. 
that  the  said  award  is  made  by  the  said  arbitrators 
out  communication  with  John  Garford,  the  third  azK^'bi- 
trator  in  the  said  rule  named,  or  without  notice  to  hincm^  — 
secondly,  that  no  notice  was  given  to  the  attorney      :f  or 
the  said  plaintiff  of  any  meetings  of  the  said  a^x^'fci- 
trators, — thirdly,  that  no  opportunity  was  given  to   *^le 
said  plaintiff  or  to  his  attorney  to  attend  and  prodv-^*-^^ 
evidence  before  the  said  arbitrators, — fourthly,  that     *^T»e 
time  for  the  said  arbitrators'  making  an  award  had  b^^^Q 
enlarged  by  the  said  two  first-named  arbitrators  alo:v3^ 
without  the  said  third  arbitrator,  and  without  givi^*¥ 
him  notice,  or  affording  him  any  opportunity  of  asa^^'^ 
ing  thereto  or  dissenting  therefrom. 

The  motion  was  founded,  amongst  others,  upon    ^^ 
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affidavit  of  one  Richard  Thornton  Brown,  which  stated,        1854. 
that  the  plaintiff  left  England  in  September,  1852,  for      pbtersok 
Australia,  and  that,  before  he  left  England,  he  assigned  ^- 

to  the  deponent  all  his  beneficial  interest  in  the  result 
of  this  cause,  and  any  damages  to  be  recovered  therein; 
thai  the  proceedings  taken  in  the  cause  on  the  part  of  the 
plaintiff,  since  the  plaintiff  left  England  as  aforesaid,  had 
been  taken  on  behalf  of  the  deponent,  and  that  the 
deponent  was  a  party  or  privy  to  the  order  of  reference, 
and  that  the  proceedings  thereunder  on  the  part  of  the 
plaintiff  were  conducted  for  and  on  behalf  of  the  de- 
ponent, and  that  the  arbitrators  knew  that  such  was  the 
case ;  that  Wilson  and  Whealler  alone  acted  under  the 
said  reference,  and  that  they  never  called  in,  or  gave  any 
notice  of  any  meeting  or  proceeding  to,  the  said  John 
Garford,   and  that  the  award  made  by  Wilson  and 
Whealler  was  made  without  Garford  having  been  in  any 
manner  consulted,  or  required,  or  having  notice,  to  act 
or  proceed  upon  the  said  reference,  and  that  Garford  was 
wholly  ignorant  of  the  nature  of  the  cause  and  the 
matters  in   difference   so   refeipred;    that  Wilson   and 
Whealler  did  not  hear,  or  give  the  deponent,  or  the 
plaintiff,  or  the  plaintiff's  attorneys,  an  opportimity  of 
producing  any  witnesses  whatever  previously  to  making 
their  award,  although  the  deponent  had  very  important 
and  material  witnesses  that  he  desired  to  examine  before 
them,  and  would  have  examined  before  them,  if  he  had 
had  the  opportunity  of  so  doing;  that  the  deponent 
was  informed  by  Wilson,  that  they  the  said  Wilson  and 
Whealler  merely  perused  the  contracts  and  correspond- 
ence which  had  passed  respecting  the  matters  referred, 
and  had  thereupon  made  their  award ;  that  it  was  essen- 
tial to  the  decision  of  the  matters  in  question  in  the 
cause,  and  in  order  to  understand  the  written  docu- 
ments,  that  the  evidence  of  the  plaintiff's  witnesses 
should  be  heard  by  the  arbitrators ;  and  that  the  rule 
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1854.       for  a  new  trial  was  made  abaolate  on  the  gioimd  that 
^nxBaosT  ^^^  material  qneBtion  in  the  caose  was  one  fiu^  whidi 
^-  the  comt  were  of  opinion  had  not  heen  sofficientlj  left 

to  the  jury. 

There  was  also  an  affidavit  of  Ghurford^  who  stated^ 
that^  although  he  was  appointed  one  of  the  arhitrators  to 
whom  the  canse  was  referred  by  the  order  of  tiie  18th  of 
May,  1858,  he  was  not  called  in  or  consulted  upon  the 
subject  of  the  reference,  nor  had  he  any  notice  of  any  of 
the  proceedings  under  the  said  order,  nor  had  he  any 
notice  of  the  award  by  Wilson  and  Whealler,  nor  did  he 
concur  in  the  same. 

Bylea,  Serjt.,  and  Henderson,  diewed  canse,  upon  an 
affidavit  of  Wilson,  Whealler,  and  the  defendant's  at- 
torney. Wilson,  in  his  affidavit,  stated,  that,  previously 
to  the  month  of  June  last,  he  was  applied  to  by  Brown 
to  act  as  arbitrator  in  this  action  on  his  behalf,  and  con- 
sented thereto ;  that,  on  the  7th  of  June,  he  received  a 
letter  from  Brown,  to  the  following  effect, — ^"Tou 
kindly  consented,  a  few  days  past,  when  I  asked  you^  to 
arbitrate  on  a  dispute  about  a  cai^  of  linseed  cakes,  to 
do  so ;  and  I  find  by  the  order  of  court  that  it  is  neces- 
sary to  appoint  an  umpire,  and  to  put  his  name  in  the 
blank  of  the  indorsement  of  the  inclosed.  Will  you 
please  to  see  Mr.  Whealler,  and  agree  on  the  same.  I 
would  suggest  Mr.  Oarford,  Q.  Bell,  or  Saunders,  or  Mr. 
H.  Muggeridge.  ITie  question  rests  mostly  on  ike  eon* 
struction  of  the  contract,  and  will  involve  little  trouble. 
P.  S.  Since  writing  the  annexed,  I  have  seen  Mr. 
Whealler,  who  has  named  /.  Oarford:**  That,  with 
the  said  letter,  the  deponent  received  the  order  of  refi^- 
ence  herein,  with  two  indorsements  thereon,  as  follows : — 
"  We,  the  within-named  R.  Wilson,  and  J.  A.  Whealler, 
the  arbitrators  within  named,  do  hereby  nominate  Mr. 
John  Garford  as  third  arbUraior,  for  the  purposes  in  the 
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within  order  mentioned.  Dated^  &c. :"  "  We,  the  1854. 
within-named  B.  Wilson  and  J.  A.  Whealler,  do  hereby  petebsok 
appoint  the  3lst  day  of  December  next  as  a  further  or 
ulterior  day  for  making  and  publishing  the  award  to  be 
made  in  pursuance  of  the  within  order.  Dated,  &c.  :^^ 
that  the  deponent  had  not  before  the  said  7th  of  June 
seen  the  order  of  reference,  or  any  copy  thereof,  or  the 
memorandums,  (»*  either  of  them ;  and  that  he  did  not 
prepare  the  memorandums,  or  either  of  them  ;  and  that 
he  signed  them,  and  returned  the  order  of  reference, 
with  the  memorandums  thereon,  signed,  to  Brown. 

Whealler,  in  his  affidavit,  stated,  that  he  was  applied 
to  by  the  defendant  to  act  as  arbitrator  on  his  behalf  in 
this  action,  and  he  consented  thereto,  and,  on  the  7th  of 
June  last.  Brown  came  to  him  on  the  Exchange,  and  said 
it  was  necessary  to  appoint  an  umpire,  and  Garford  was 
named  by  Brown  as  such  umpire,  and  consented  to  act 
as  such ;  that  he,  the  deponent,  at  the  request  of  Brown, 
signed  the  two  memorandums  indorsed  on  the  order  of 
reference,  and  returned  the  same  to  Brown ;  and  that 
the  occasion  just  referred  to  was  the  first  time  the 
deponent  had  seen  the  order  of  reference  or  the  memo- 
randums indorsed  thereon. 

Wilson  further  deposed,  that  Brown,  on  the  31st  of 
October  last,  wrote  to  the  deponent,  as  follows, — "  Here- 
with, I  hand  you  the  papers  connected  with  the  arbi- 
tration in  which  you  were  good  enough  to  say  you  would 
interfere.  As  regards  the  value  of  such  cake  as  sold  at 
about  March,  the  probable  time  of  the  arrival,  if  the 
shipment  had  been  duly  made,  you  will  be  able  to  see  by 
your  own  books  :^'  that  the  deponent  carefully  read  over 
the  papers  referred  to  in  this  letter,  and,  on  the  24th 
of  the  same  month,  wrote  to  Brown  for  further  docu- 
ments and  information ;  but,  obtaining  none  from  him, 
he  applied  to  the  defendant  for  and  received  the  same  ; 
that^  between  the  25th  of  October  and  the  day  of  the 
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1854.  date  of  the  awaM^  the  deponent  saw  Brown  several 
Pbtsbson  times^  and  informed  him  from  time  to  time  that  he  and 
a™  Whealler  were  proceeding  upon  the  reference;  that 
Brown  never  made  any  objection  to  the  deponent  and 
Whealler  proceeding  upon  the  reference^  nor  did  Brown 
ever  state  to  him  during  the  progress  of  the  reference 
that  he  had  very  important  and  material  witnesses  he 
desired  to  have  examined  before  the  deponent  and 
Whealler. 

Wilson  and  Whealler  further  jointly  deposed,  that 
Garford  was  appointed  as  such  umpire  as  aforesaid^  to 
determine  any  difference  that  might  arise  between  them 
in  the  course  of  the  reference ;  that  they  receiyed  the 
papers  and  documents  thereinbefore  mentioned  firom 
Brown  and  the  defendant  respectively^  and  not  firom  the 
attorneys  in  the  action;  that^  in  all  their  communicar 
tions  during  the  progress  of  the  reference^  the  deponents 
communicated  with  Brown  and  the  defendant^  and  not 
with  the  attorneys  in  the  action^  or  either  of  them ;  and 
that  they  agreed  on  all  matters  referred  to  them,  as 
particularly  mentioned  in  their  award. 

The  defendants  attorney^  in  his  affidavit,  stated  that 
he  never  saw  the  said  memorandums,  or  either  of  them, 
before  or  during  the  progress  of  the  reference,  and  that 
they  were  indorsed  on  the  order  of  reference  by  the 
plaintiff's  attorneys,  without  the  deponent's  knowledge 
or  consent;  that  the  plaintiff's  attorneys  never  com- 
municated to  the  deponent  their  wish  or  intention  to 
attend  the  reference  on  behalf  of  the  plaintiff  or  of 
Brown,  or  that  it  was  intended  to  examine  witnesses 
before  the  said  arbitrators ;  and  that  he,  the  deponent, 
did  not  attend  any  of  the  meetings  of  the  arbitrators. 

The  main  objection  to  the  award  in  this  case,  is,  that 
the  reference  being  to  three  arbitrators,  two  only  have 
acted, — the  third  being  treated  as  a  mere  umpire,  to  be 
called  in  only  in  the  event  of  a  difference  between  the 
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two.     The  answer  to  that,  is,  that,  if  the  arbitrators        1854. 
have  erred  in  this  respect,  they  have  been  led  into  the      pbtbbson 
error  by  Brown  himself.   He  calls  Garford  "  an  umpire,''        ^^^ 
and  his  attorney  prepares  the  document  for  enlarging 
the  time  for  making  the  award  by  Wilson  and  Whealler 
only.     [Jervis,  C.  J.  If  the  three  had  gone  on  with  the 
reference  after  the  enlargement  by  two,  Mr.  Watson 
would  have  urged  that  as  an  objection.]     Doubtless  he 
would.    Brown  knew  that  the  two  were  proceeding  in 
the  manner  he  himself  had  suggested,  without  the  as- 
sistance of  Grarford ;  and  it  is  too  late  for  him  now  to 
complain,  after  having  taken  the  chance  of  an  award 
in  his  favour.     {Williams,  J.   You  say  there  is  evidence 
of  a  parol  submission ;  and  that  Brown  has  no  right  to 
call  upon  us  to  set  aside  the  award,  and  thus  deprive 
yon  of  the  opportunity  of  contending  that  before  a 
jury?]     That  would  be  a  perfectly  legitimate  ailment. 
The  court  will  only  interfere  where  the  submission  is  in 
writing.     The  first  and  fourth  groimds  of  objection,  it  is 
submitted,  are  answered.     [Williams,  J.   In  strictness, 
the  third  arbitrator  should  have  been  invited  to  confer 
with   the  other  two.     Jervis,  C.   J.     The  substantial 
answer  as  to  this  part  of  the  case,  is,  that  what  was  done 
was  done  with  the  consent  of  Brown.]     As  to  the  other 
two  grounds  of  objection, — that  the  plaintiff's  attorneys 
liad  no  notice  of  the  meetings  of  the  arbitrators,  and 
that  no  opportunity  was  given  to  the  plaintiff  or  his  at- 
torney to  attend, — the  answer  is,  that  this  was  treated 
on  all  sides  as  a  mere  reference  of  a  mercantile  question 
^  mercantile  men,  and  no  attorneys  attended  on  either 
«ide;    the  arbitrators  being  put  in  motion  by  Brown 
limself :  and  it  is  clear,  upon  the  affidavits,  that  Brown 
iad  ample  notice.     [Jervis,  C.  J.     It  is  stated  that 
"Wilson  and  Whealler  told  Brown  that  the  matter  was 
proceeding ;  but  they  did  not  tell  him  when.     Williams, 
J*   It  does  not  appear  that  any  witnesses  were  exam- 
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1864.       ined.]     Brown  never  intimated  to  the  tMtnkon  that 
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fVatson,  in  support  of  his  rule.  The  siibmiaBion  ia  of 
a  cause  embracing  five  issues^  to  the  judgment  of  three 
persons^  the  award  being  to  be  made  by  the  three  or  any 
two  of  them.  Upon  such  a  submission^  it  is  manifest 
that  the  parties  have  a  right  to  the  judgment  of  the 
three,  or  at  all  events  that  all  three  shall  have  the  oppor- 
tunity of  attending  and  urging  their  views  upon  the 
matters  referred  to  them.  In  Utile  v.  Newton,  2  M.  ft 
O.  851,  2  Scott,  N.  R.  159,  9  Dowl.  P.  C.  457,  it  was 
held  by  this  court,  that,  where  matters  in  diffisrenoe  are 
referred  to  the  award  of  three  arbitrators,  or  any  two  of 
them,  two  of  such  arbitrators  cannot  delegate  Hieir 
authority  to  the  third,  the  parties  to  the  submission 
having  a  right  to  the  joint  judgment  of  at  least  two  of 
the  arbitrators  upon  all  the  points  submitted  to  their  de- 
cision :  therefore,  where  a  submission  had  been  made  to 
A.,  a  barrister,  and  B.  and  C,  two  merchants,  or  any  two 
of  them,  and,  after  evidence  had  been  given  on  eadi 
side,  A.  and  B.  agreed  to  make  their  award  in  &voor  of 
the  plaintiffs  for  a  certain  sum,  subject  to  the  dedsioiiof 
A.  upon  a  point  of  law,  to  which  award  C.  did  not 
altogether  agree,  but  he  agreed  to  the  point  of  law  being 
left  to  A. ;  and  the  latter,  without  any  further  commn- 
nication  with  either  B.  or  C,  decided  the  point  of  law 
for  the  plaintiflb,  and  drew  up  the  award  in  th^  &voar 
for  the  sum  which  had  been  mentioned,  and,  after  sign- 
ing it  at  Birmingham,  sent  it  to  London  to  be  executed 
by  whichever  of  the  other  arbitrators  agreed  with  him, 
where  it  was  executed  on  the  following  day  by  B., — the 
court  set  aside  the  award.  And  Tindal,  C.  J.,  said: 
''  It  is  quite  clear  that  the  parties  to  a  submission  to  a 
reference  have  a  right  to  the  joint  judgment  of  the  two 
arbitrators  who  sign  the  award,  upon  each  and  every 
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point  embraced  by  sucb  award,  after  communication  1854. 
made  between  tbem,  so  as  to  insure  an  agreement  of  pstebson 
mind  between  them  upon  each  point,  before  the  signing 
of  the  award.  But,  in  the  present  case,  the  determina- 
tion of  the  point  of  law  appears  to  have  been  the  judg- 
ment of  the  legal  arbitrator  alone,  who  made  no  commu- 
nication whatever  of  the  conclusion  at  which  he  had 
to  either  of  the  two  other  arbitrators,  but  inserted 

• 

own  determination  in  the  award,  and  signed  the 
flame  before  any  such  agreement  had  taken  place.  The 
award  thus  prepared  and  signed  by  one  arbitrator,  was 
aflterwards  signed  by  another  of  the  arbitrators,  but  was 
never  shewn  at  all  to  the  third  arbitrator  until  after  it 
bad  been  published.  It  is  true  that  both  arbitrators 
named  by  the  plaintiff  and  defendant  respectively  had 
declined  to  interfere  on  the  question  of  law,  and  had 
given  up  their  opinion  to  that  of  the  third.  But  there 
is  no  pirinciple  of  law  thiat  we  are  aware  of,  which  will 
authorise  any  such  delegation  of  the  judicial  authority 
oonferred  upon  the  three ;  and  it  is  impossible  to  say, 
that,  if  the  determination  of  the  legal  arbitrator  had 
been  disclosed  to  either  of  the  other  arbitrators  before 
the  signature  of  the  award,  some  ai^ument  or  observa- 
tion might  not  have  been  made  which  would  have  led  to 
a  different  conclusion."  That  case  shews  how  strictly 
the  court  will  hold  the  parties  to  the  bargain  they  have 
made.  In  Re  Pering  and  Keymer,  2  Ad.  &  E.  245,  a  dis- 
pute was  referred  to  the  decision  of  three  arbitrators,  or 
any  two  of  them :  a  proposed  award  was  shewn  at  a 
meeting  of  the  three,  to  which  one  of  them  objected,  and 
lie,  after  a  discussion,  declared,  that,  if  the  other  two 
^ould  not  alter  their  view,  they  must  make  the  award 
themselves,  and  he  would  not  join  in  it :  afterwards,  a 
draft  different  firom  that  of  the  proposed  award  was  sent 
by  mistake  to  the  last-mentioned  arbitrator,  by  the  other 
two;  and  he  returned  it  with  comments  and  objections  : 


676  IN   THE   COMMON   VLEAS, 

1854.        the  two  others  subsequently  made  an  award  correspond- 
Pjcxevaov      ^^S  ^*^  ^^^^  originally  proposed^  without  again  sub- 
^  ®-  mitting  it  to  the  third  arbitrator :  and  the  court  set  aside 

the  award.  Lord  Denman  there  said, — "  Any  two,  under 
such  a  submission  as  this,  may  make  a  good  award; 
but  then  it  must  be  after  discussion  with  the  other 
arbitrators.  If,  after  discussion^  it  appears  that  there  is 
no, chance  of  agreement  with,  one  of  the  arbitrators,  the 
others  may  indeed  proceed  without  him,^' — but  only  upon 
full  notice  given  to  him.  And  Coleridge,  J., said:  ''The 
parties  have  not  got  what  they  stipulated  for.  They 
stipulated  that  two  at  least  should  make  an  award ;  but 
no  two  could  make  it  till  each  arbitrator  had  been  con- 
sulted.^' All  must  be  present,  or  at  least  must  have  an 
opportunity  to  be  present.  IfVilliams,  J.  In  Stabaorih 
v.  Inns,  13  M.  &  W.  466,  the  court  of  Exchequer  refused 
to  set  aside  an  award,  on  motion,  because  it  was  signed 
by  the  several  arbitrators  at  different  times  and  places ; 
but  they  intimated  that  they  should  not  enforce  it  by 
attachment  or  rule.]  It  is  said  that  Brown  had  notice 
from  "Wilson  and  Whealler  that  they  were  proceeding 
with  the  reference,  and  that  he  never  intimated  any 
intention  to  call  witnesses.  But  it  does  not  appear  that 
he  ever  had  notice  when  they  were  going  to  meet,  so 
as  to  give  him  an  opportunity  of  producing  evidence :  nor 
does  it  appear  that  he  ever  was  informed  that  Wilson 
and  Whealler  were  going  on  in  the  absence  of  Gharford, 
and  without  consulting  him.  The  whole  proceeding  was 
a  mere  mockery. 

Jervis,  C.  J.  It  seems  to  me  that  this  rule  should 
be  made  absolute,  but  with  a  qualification.  If  the  case 
had  turned  upon  the  first  and  fourth  points  only,  I  should 
not  have  felt  inclined  to  disturb  the  award ;  because  I 
think  there  is  enough  on  the  face  of  the  affidavits  to 
shew  that  Brown  and  the  two  arbitrators  by  whom  the 
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award  was  ultimately  made,  treated  Garford  throughout,        1854. 
not  as  a  third  arbitrator,  but  as  an  umpire, — ^to  be  con-      ^rrwaBov^ 
suited  only  in  the  event  of  a  difference  of  opinion  be-  «• 

tween  the  first  two ;  and,  indeed,  the  enlargement  by 
those  two  was  his  own  act,  the  memorandum  for  that 
purpose  having  been  drawn  up  by  his  attorney.  The 
case  does  not,  however,  in  my  judgment,  depend  upon 
that.  It  seems  to  me  that  the  arbitrators  have  not  pro- 
perly performed  the  duty  they  were  intrusted  with.  It 
appears  that  they  from  time  to  time  informed  Brown 
that  they  were  proceeding  with  the  reference :  but  it  is 
not  suggested  that  they  told  him  that  they  were  about 
to  conclude  it  without  giving  him  an  opportunity  of  pro- 
ducing evidence,  if  he  had  any  to  produce.  On  this 
ground,  I  think  the  award  is  unsatiB&ctory.  I  think 
the  matter  must  go  back,  with  an  intimation  that  the 
third  arbitrator  should  have  an  opportunity  of  hearing 
and  considering  the  evidence  with  Wilson  and  Whealler. 

Watson  asked  to  have  the  matter  referred  to  a  bar- 
rister. 

Jervis,  C.  J.  We  cannot  do  that,  without  the  con- 
sent of  the  other  side. 

Byles,  Serjt.  Peterson  being,  as  appears  firom  the 
affidavits,  out  of  the  kingdom.  Brown  should  be  made  a 
party  to  this  rule. 

Jervis,  C.  J.  We  have  no  authority  to  do  that.  We 
can  only  refer  the  matter  back  to  the  same  arbitrators. 

The  rest  of  the  court  concurring. 

Rule  absolute  accordingly. 
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,^    ,^  Stokes  v.  Grissell. 

A  judge's  order  X  HIS  was  an  action  of  trespass  tried  at  the  last  assizes 

anoe  of  costs  to  at  Kingston^  when  the  plaintiff  obtained  a  yerdict,  with 

^IdOT^he^'  ^^'  damages.    A  judge  at  chambers  having  made  an 

oomity^urt  order  under  the  15  &  16  Vict.  c.  54,  s.  4;,  to  give  the 

act  of  15  &  16  /         ^  o 

Vict.  c.  54, 8. 4,  plaintiff  his  costs  of  the  trial,  notwithstanding  his  having 
obtained  a  vcr-   recovered  no  more  than  5/.  damages, 

diet  for  less 
than  the 

amount  which  G.  Denman,  on  a  former  day  in  this  term,  moved  for 
n^rjn^^-  A  ^^  calling  upon  the  plaintiff  to  shew  cause  whjr  that 
tion  to  the         order  should  not  be  rescinded,  on  the  ground  that  the 

sapenor  courts,  '  ° 

—on  the  case  was  not  within  the  128th  section  <^  the  9  &  10  Vict 

^^^raseof  c.  95.  The  affidavits  upon  which  the  motum  was 
action  ^d  not     founded,  stated  that  the  defendant's  residence  was  at 

arise  wholly  or  ' 

in  some  mate-  Norbury  Park,  and  was  more  than  twenty  miles  distant 

in  the  jurisdic-  from  the  residence  of  the  plaintiff,  measuring  by  the 

araity-c»nrt  uearcst  Toad,  but  that  the  distance  in  a  direct  line  was 

within  which  jess  than  twenty  miles :  and  the  park  lodge  being  within 

the  defendant  ^  ,  ^  &  "©        ^ 

carried  on  his  the  twenty  miles  by  the  high  road.  The  defendant  him- 
time  of  thV^^  ^^  made  no  affidavit :  but  his  bailiff  deposed  that  the 
action  hrought,   defendant's  place  of  business  was,  at  the  time  the  cause 

—may  he  re-  ,  '^ 

vdwed  by  the  of  action  arose,  and  at  the  time  of  action  brought,  at 

Altiioogh,  in  Staugatc,  in  the  parish  of  Lambeth,  in  the  county  of 

sudi  a  case,  Surrey,  and  known  as  the  Stangate  Saw-Mills,  and  that 

shewing  that  both  the  plaintiff's  residence  and  the  defendant's  place 

the  defendant        i»  i.      •  t        •  %  t»        • 

does  not  carry  of  business  were  at  the  time  the  cause  of  action  arose, 
^^  thf^    and  at  the  time  of  the  action  brought,  within  the  juris- 

limits.  Lb  by 

the  statute  cast 

upon  the  plaintiff^ — slight  evidence  of  the  fact  will  bo  enough  to  call  upon  the  defendant  by 

his  affidavit  distinctly  to  negative  it. 

Semble,  that  the  twenty  miles  mentioned  in  the  9  &  10  Vict.  c.  95,  s.  128,  are  to  be 
measured  in  a  straight  line  on  the  horizontal  plane  from  point  to  point,  or,  aa  it  la  popu- 
larly called,  "as  the  crow  flies." 
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diction  of  the  Southwark  county-court^  within  which  the  1854. 
cause  of  action  arose;  that  the  deponent  had  been  in-  stokhb 
formed  by  one  of  the  collectors  of  poor-rates  for  the      ^    •'• 

,  ,  QBI88BLL. 

parish  of  Lambeth^  and  believed  it  to  be  true,  that  the 
defendant  was  rated  for  his  place  of  business  at  Stan- 
gate  aforesaid,  in  the  sum  of  460/. ;  that  the  defendant's 
business  at  Stangate  aforesaid  had  been  carried  on  there, 
as  the  deponent  had  been  informed,  and  believed,  for 
upwards  of  fourteen  years  by  the  defendant ;  that  the 
deponent  had  made  inquiries  of  Mr.  Purssey,  the  col- 
lector of  assessed-taxes  for  the  district  in  which  the  de- 
fendant's business  was  carried  on  as  aforesaid,  and  that 
the  deponent  was  informed  by  him,  and  believed,  that 
the  defendant  was  rated  for  income  and  other  taxes  in 
respect  of  the  said  premises  at  Stangate. 

The  13  &  14  Vict.  c.  61,  s.  11,  makes  it  incumbent  on 
the  plaintiff  in  an  action  of  tort,  in  order  to  entitle  him 
to  costs,  to  recover  a  sum  exceeding  51.  The  13th  sec- 
tion contained  a  proviso,  "  that,  if  in  any  such  action, 
whether  there  be  a  verdict  in  such  action  or  not,  the 
plaintiff  shall  make  it  appear  to  the  satisfaction  of  the 
court  in  which  such  action  was  brought,  or  to  the  satis- 
faction of  a  judge  at  chambers  upon  summons,  that  the 
said  action  was  brought  for  a  cause  in  which  concurrent 
jurisdiction  is  given  to  the  superior  courts  by  the  128th 
section  of  the  9  &  10  Yict.  c.  95,  or  for  which  no  plaint 
could  have  been  entered  in  any  such  county-court,  or 
that  the  said  cause  was  removed  from  a  county-court  by 
certiorari,  then  and  in  any  of  such  cases  the  court  in 
which  the  said  action  is  brought,  or  the  said  judge  at 
chambers,  may  thereupon,  by  rule  or  order,  direct  that 
the  plaintiff  shall  recover  his  costs,  and  thereupon  the 
plaintiff  shall  have  the  same  judgment  to  recover  his 
costs  that  he  would  have  had,  had  this  act  not  been 
passed/'  The  128th  section  of  the  9  &  10  Vict.  c.  95, 
enacts, ''  that  all  actions  and  proceedings  which  before 
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1854.        the  passmg  of  this  act  might  have  been  brought  in  any 
gTO2„       of  Her  Majesty's  snperior  courts  of  record^  where  the 
^*  plaintiff  dwells  more  than  twenty  miles  from  the  defend'- 

ant,  or  where  the  cause  of  action  did  not  arise  wholly  or 
in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dweUs  or  carries  on 
his  business  at  the  time  of  the  action  brought, — or  where 
any  officer  of  the  county-court  shall  be  a  party^  except 
in  respect  of  any  claim  to  goods  and  chattels  taken  in 
execution  of  the  process  of  the  court,  or  the  proceeds  or 
value  thereof, — may  be  brought  and  determined  in  any 
such  superior  court,  at  the  election  of  the  party  suing  or 
proceeding,  as  if  this  act  had  not  been  passed.''  The  4th 
section  of  the  15  &  16  Vict.  c.  54,  repeals  the  18th  sec- 
tion of  the  13  &  14  Vict.  c.  61,  and  enacts,  that,  ''in 
any  action  in  which  the  plaintiff  shall  not  be  entitled  J 

to  recover  his  costs  by  reason  of  the  provisions  of  the  13  ^ 

&  14  Vict.  c.  61,  s.  11,  whether  there  be  a  verdict  in  .a 
such  action  or  not,  if  the  plaintiff  shall  make  it  appear  rar 
to  the  satisfaction  of  the  court  in  which  such  action  was  .^ 
brought,  or  to  the  satisfiu^on  of  a  judge  at  diambers,  ^^4, 
upon  summons,  that  such  action  was  brought  for  a  cause 
in  which  concurrent  jurisdiction  is  given  to  the  superior 
courts  by  the  9  &  10  Vict.  c.  95,  s.  128,  or  for  which  no 
plaint  could  have  been  entered  in  any  such  county-ooort, 
or  that  such  action  was  removed  firom  a  county-court  by 
certiorari,  or  that  there  was  sufficient  reason  for  bringing 
such  action  in  the  court  in  which  such  action  is  brought, 
then,  and  in  any  of  such  cases  the  court  in  which  sad 
action  is  brought,  or  the  said  judge  at  chambers,  nhsiy  *^^11 
thereupon,  by  rule  or  order  direct  that  the  plaintiff  shaKiC^ 
recover  his  costs,  and  thereupon  the  plaintiff  ahall  haT^^""^^ 
the  same  judgment  to  recover  his  costs  that  he  woulC^-C^ 
have  had  if  the  before-mentioned  act  of  the  18  &  14  Vict  ^^-^^ 
c.  61,  had  not  been  passed."  The  question,  therefore,-^^'*^ 
is,  what  is  the  meaning  of  the  words  in  the  9  &  10  Vict 
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c.  96,  s.  128,  "  where  the  plaintiff  dwells  more  than  1854. 
twenty  miles  from  the  defendant,^' — whether  that  means  stokm 
twenty  miles  by  the  nearest  ordinary  way,  or  twenty  ^' 

miles  in  a  direct  line,  or  '^  as  the  crow  flies.''  Upon  this 
sabject,  there  is  some  conflict  of  authority.  In  Leigh  v. 
Hind,  9  B.  &  C.  774,  4  M.  &  R.  579,  where  the  assignor 
of  a  public-house  in  London  covenanted  that  he  would 
not  keep  a  public-house  within  the  distance  of  half  a 
mile  from  the  premises  assigned, — it  was  held,  that  the 
half  mile,  as  mentioned  in  the  covenant,  imported  half 
a  mile  measured  by  the  nearest  way  of  access  between 
the  premises  assigned  and  any  public-house  afterwards 
kept  by  the  assignor.  But  Parke,  J.,  said :  '^  I  should 
have  thought  that  the  proper  mode  of  admeasuring  the 
distance,  would  be,  to  take  a  straight  line  from  house  to 
house,  in  common  parlance,  as  the  crow  flies.  The  de- 
fendant agrees  not  to  keep  a  public-house  within  the 
distance  of  half  a  mile ;  the  plain  and  ordinary  sense  of 
these  words,  is,  the  actual  distance,  and  I  think  they 
ought  to  be  so  understood,  unless  we  can  collect  from 
the  context  that  they  were  meant  to  be  used  in  a  different 
sense :  and  here  the  context  raises  no  such  inference. 
Neither  of  the  parties  contemplated  that  the  customers 
of  one  public-house  were  to  go  from  thence  to  the  other. 
It  seems  to  me,  therefore,  that  the  distance  should  have 
been  ascertained  without  any  reference  to  the  modes  of 
communication.''  In  The  Qtieen  v.  The  Inhabitants  of 
Saffron  Walden,  9  Q.  B.  76,  it  was  held,— upon  the  4 
&  5  W.  4,  c.  76,  s.  68,  which  enacts  that  no  person  shall 
retain  a  settlement  gained  by  possessing  an  estate  or 
interest  in  a  parish,  for  a  longer  time  than  he  shall  in- 
habit "within  ten  miles  thereof," — that  these  words 
mean  ten  miles  measured  in  a  direct  line  from  the  resi- 
dence to  the  nearest  point  of  the  parish :  and  Lord 
Denman  said :    "  Some  statutes  furnish  one  mode  of 
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1854.        measurement^  some  another.      In  Leigh  v.  Hind,  one 

g^^j^        learned  judge,  my  Brother  Parke,   thought  that  the 

^    ^'  natural  mode  of  estimating  the  distance  was  as  the  crow 

Grissell.        .  ° 

flies ;  but,  there,  with  reference  probably  to  the  object 
of  the  contract,  the  measurement  by  the  nearest  accessi- 
ble route  was  adopted.  Here,  we  are  left  very  much  at 
large,  and  without  materials  for  judgment :  we  find  no 
words  referring  to  any  particular  object.  Now,  ab- 
stractedly, the  most  reasonable  rule  appears  to  be  that 
approved  of  by  my  Brother  Parke,  namely,  a  measure- 
ment by  a  direct  line.  By  this,  we  shall  avoid  the 
practical  difficulty  of  a  settlement  being  good  one  day 
and  bad  the  next.^^  And  Patteson,  J.,  said:  "We 
have  nothing  to  guide  us  except  the  words  '  ten  miles.' 
We  must,  therefore,  lay  down  an  arbitrary  rule :  and  I 
think  the  rule  will  be,  to  take  the  distance  as  the  crow 
flies.'^  [Creaswell,  J.  Several  statutes  have  since  passed 
explaining  the  sense  in  which  words  of  that  sort  are  used.] 
The  "  seven  miles  '^  spoken  of  in  the  9th  section  of  the 
Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76,  are  "  to 
be  computed  by  the  nearest  public  road  or  way  by  land 
or  water/'  On  the  other  hand,  the  76th  section  of  the 
registration  act,  6  &  7  Vict.  c.  18,  reciting  that  ''douW 
have  arisen  as  to  the  measurement  of  the  distance  of^fc^-^f 
seven  statute  miles  in  the  2  &  3  W.  4,  c.  45,  and  thereio 
prescribed,  as  to  the  residence  of  voters  for  any  city  oi 
borough,''  enacts  "  that  the  said  distance  shall  be  under- 
stood to  be  the  distance  of  seven  miles  as  measured  in 
straight  line  on  the  horizontal  plane  from  the  point  with^ 
in  any  city  or  borough,  or  place  sharing  in  the  electioi 
therewith,  from  which  such  distance  is  to  be  measured  ^Esd, 
according  to  the  directions  in  that  behalf  in  the  saidacU^^"*^'- 
provided  always,  that,  in  cases  where  there  is  now,  o^izxit 
shall  hereafter  be,  a  map  of  any  city  or  borough,  and  c:^  of 
the  country  surrounding  the  same,  drawn  or  publishe^^^ed 
under  the  authority  or  direction  of  the  principal  officer- s^srs 
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of  Her  Majesty's  ordnance^  such  distance  may  be  mea-        1854. 
sured  and  determined  by  the  said  map/'  Stokes 


Lush,  now  shewed  cause.  The  validity  of  the  order 
of  Mr.  Justice  Cresswell  depends  upon  one  of  two  pro- 
positions,—the  one,  whether  the  plaintiffs  residence 
was  more  than  twenty  miles  firom  the  residence  or  place 
of  business  of  the  defendant, — the  other,  whether  the 
affidavits  upon  which  the  rule  was  obtained  shew  that 
no  part  of  the  cause  of  action  arose  within  the  jurisdic- 
tion of  the  county-court  within  which  the  defendant 
dwelt  or  carried  on  his  business.  The  affidavits  filed  on 
the  part  of  the  plaintiff  do  not  distinctly  make  out  the 
affirmative  of  the  first  proposition :  and  the  affidavit  in 
answer  to  the  rule  distinctly  negatives  it  j  for,  it  states 
that  no  part  of  the  cause  of  action  arose  within  the 
jurisdiction  of  the  county-court  within  which  the  defend- 
ant at  the  time  of  action  brought  carried  on  any 
business,  as  the  deponent  verily  believed;  that  the 
deponent  was  informed,  and  verily  believed,  that  the  de- 
fendant, at  the  time  of  action  brought,  did  not  actually 
and  bon&  fide  and  publicly  and  notoriously  carry  on  any 
actual  trade  or  business  within  the  jurisdiction  of  the 
Southwark  county-court ;  and  that  the  deponent  had  for 
the  last  two  years  at  the  least  heard  and  understood,  and 
verily  believed,  and  a  common  report  had  been,  that  the 
defendant  had  wholly  retired  firom  all  business.  [Maule, 
J.  "  Carrying  on  business''  is  rather  a  loose  expression 
with  reference  to  locality.  I  remember  a  case  where  an 
accoucheur  was  held  to  carry  on  his  business  where  he 
delivered  his  patients :  and,  in  a  more  recent  case.  Lord 
Justice  Knight  Bruce  held  the  same  with  regard  to  the 
delivery  of  goods  by  a  wine-merchant,  (a)]     The  first 

(a)  Turner  v.  Evans,  2  De  in  trade  and  business,  he  coye- 
Gex,  M'N.  <&  G.  740.  On  a  sale  nanted  that  he  would  not  "  set 
by  a  wine-merchant  of  his  stock     up  or  carry  on  at  Caernarvon, 

y  y  2 


V, 
GBIBSXIiL. 
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V, 
GRIfiUUCLL. 


question  here^  is^  how  the  distance  is  to  be  measured^— 
whether  by  the  shortest  accessible  road,  or  as  the  crow 
flies  ?  Mr.  Justice  Cresswell^  at  Chambers^  adopted  the 
former^  and  that^  it  is  submitted,  is  the  correct  mode. 
[Jervis,  C.  J.  How  far  am  I  firom  you  ?]  The  inten- 
tion of  the  legislature  evidently  was,  that  the  party 
suing  should  not  be  compelled  to  go  more  than  a  given 
distance  to  find  his  debtor.  The  bailiffs  who  serve  the 
process  of  the  court  are  entitled  to  mileage.  They 
would  be  rather  surprised  if  they  were  to  be  tcAd  that 
their  mileage  was  to  be  ascertained,  not  by  the  number 
of  miles  of  road  they  actually  travelled^  but  by  the  crow's 
flight.  IMaule,  J.  In  the  absence  of  any  definite  pro- 
vision, I  think  we  must  assume  it  to  be  an  arbitrary 
line.]  The  reasoning  in  The  Queen  v.  7%e  Inhabitants  of 
Saffron  fValden,  9  Q.  B.  76,  is  not  applicable  here.  A 
contrary  decision  there  would  have  led  to  the  practical 
inconvenience  of  a  settlement  being  acquired  or  lost 
an  alteration  in  the  road.  There  was  a  similar  reasoi 
for  adopting  the  '^  horizontal  plane''  measurement  inth< 
registration  act,  6  &  7  Vict.  c.  18,  s.  76;  as  also  in 
Metropolitan  Police  Act,  2  &  3  Vict.  c.  47,  s.  2.  Bui 
here,  the  statute  being  silent  as  to  the  mode  of  measure- 
ment, the  distance  must  be  computed  according  to  th^ 
ordinary  and  popular  mode  of  ascertaining 
In  the  case  of  covenants  not  to  carry  on  a 

or  in  any  other  place  within  the 
counties  of  Caernarvon,  Angle- 
soy,  and  Merioneth,  the  busi- 
ness of  a  wine  and  spirit-mer- 
chant." The  vendor  gave  up 
his  place  of  business  at  Caer- 
narvon, and  had  no  place  of 
business  within  the  proscribed 
district,  but  he  solicited  and 
obtained  orders  within  it.  It 
was  held,  by  Lord  Cranworth, 
oonfirming  the  decision  of  £iii- 


^e 


-it, 


sr 


dersley,  Y,C,,  that  the  quern 

tion  whether  this  was  a 

of  the  covenant,  was  too 

ful  to  entitle  the  plaintiff  to  ^k 

injunction,  without  bringing  ^ 

action :  but,  per  Lord  Justi^Ki 

Knight  Bruce,  and  the 

of  Queen's  Bench,  that  it 

a  breach  of  the  covenant. 

Turner  v.  Evans,  2  Ellis  & 

612. 


an 
an 
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trade  within  a  given  distance,  the  distance  is  always 
computed  by  the  nearest  road  :  Woods  v.  Dennett,  2 
Stark.  N.  P.  C.  89;  Leigh  v.  Hind,  9  B.  &C.  774, 4  M. 
t  R.  579.  \_Mauley  J.  There  will  be  no  difficulty  or  un- 
certainty, if  the  straight  line  be  adopted.]  That  will 
hardly  accord  with  the  intention  of  the  framers  of  the 
act  lOrowder,  J.  Certainly  no  case  decides,  that,  in 
the  case  of  covenants  in  restraint  of  trade,  the  distance 
is  to  be  computed  as  the  crow  flies.  Williams,  J.  It 
was  enacted  by  85  Eliz.  c.  2,  and  3  Jac.  1,  c.  5,  ss.  6,  7, 
that  every  popish  recusant  convict  shall  repair  to  his 
place  of  dwelling,  &c.,  and  not  remove  above  five  miles 
from  thence,  unless  he  be  urged  by  process,  &o.,  or  have 
a  licence  from  the  privy  council,  &c.,  imder  pain  of  for- 
feiting all  his  goods  and  hereditaments,  &c.  In  Hawkins, 
P.  C.  54,  it  is  said, — '^  It  seems  that  the  miles  shall  be 
ccHnputed  according  to  the  English  manner,  allowing 
5280  foot,  or  1760  yards,  to  each  mile,  and  that  the 
same  shall  be  reckoned,  not  by  straight  Unes,  as  a  bird 
or  arrow  may  fly,  but  according  to  the  nearest  and  most 
usual  way.''  {a)]    The  other  question, — whether  or  not 


1854. 


Stokss 

V, 
QBI88ILL. 


(a)  Hawkins  refers  to  Caw- 
]ey'8  Statutes,  pp.130, 131,  and 
WtHff  V.  Earle,  Cro.  Eliz.  212. 
Upon  reference  to  Cro.  Eliz. 
212,  the  point  does  not  appear 
to  have  been  decided  on  that 
occasion :  and,  at  a  subsequent 
page  (267),  it  is  said  that  the 
case  was  moved  again,  when 
Tomer,  J.,  said,  —  "If  the 
question  had  been  upon  the 
statute,  the  miles  shall  be  oon- 
itmed  according  to  the  usual 
way  for  carriages ;  but,  upon 
the  condition,  if  it  be  within 
four  miles  any  way,  the  condi- 
tion IB  broken ;"  wherefore  it 
was  adjudged  for  the  plaintiff. 


Cawley,  referring  to  this  case, 
says,  p.  130, — "When  an  act 
of  parliament  speaks  of  miles, 
they  are  not  to  be  taken  as  a 
bird  or  arrow  may  fly,  but  ac- 
cording to  the  nearest  and  most 
usual  way:  Minge  v,  Earle. 
The  miles  here  I  take  to  be  in- 
tended of  English  miles.  An 
English  mile  contains  eight 
furlongs,  each  furlong  forty 
perches  or  poles,  and  every 
perch  or  pole  sixteen  foot  and 
a  half ;  Co.  4  Inst.  274 ;  Dal- 
ton,  v.,  cap.  65,  tit.  Weights 
and  Measures;  and  so  much 
was  a  mile  explained  to  be  by 
the  statute  of  36  Eliz.  c.  6,  by 
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1854.        the  cause  of  action  arose  within  the  jurisdiction  of  the 
Southwark  county-court, — having  been  disposed  of  by 


OHI88XLL. 


Stokjk 

•j the  learned  judge  at  chambers,  the  court  will  not  review 

his  decision:  Maddocks  v.  PhUUps,  5  N.  &  M.  370. 
[Maule,  J.  I  apprehend,  that,  wherever  the  court  has 
original  jurisdiction,  it  has  also  an  appellate  jurisdiction : 
see  Robinson  v.  Burbidge,  ante,  Vol.  IX,  p.  289.]  As- 
suming that  they  have  jurisdiction,  the  court  must  come 
to  the  conclusion  that  the  affidavits  produced  on  the 
part  of  the  defendant  most  evasively  and  unsatis&ctorily 
allege  a  trading  within  the  district. 

Denman,  in  support  of  his  rule.    The  order  of  the 
learned  judge  in  this  case,  as  in  all  others  where  the 
matter  is  not  left  exclusively  to  the  discretion  of  the 
judge,  is  clearly  subject  to  review  by  the  court :  Teggin 
V.  Langfwd,  10  M.  &  W.  556,  2  Dowl.  N.  S.  467.  [/«•- 
vis,  C.  J.    There  is  no  doubt  about  that.]     Then,  as  to< 
the  measurement.     [Jervis,  C.  J.    We  are  with  yoi 
upon  that  point  also.]     The  only  remaining  question  is, 
whether  it  sufficiently  appears  that  the  defendant,  at  th< 
time  of  the  accruing  of  the  cause  of  action,  and  at  the 
time  of  action  brought,  carried  on  business  within  the 
limits  of  the  jurisdiction  of  the  Southwark  county-court 
\_Maule,  J.   What  business  does  he  carry  on  ?]     Sucl 
business  as  is  usually  carried  on  at  saw-mills.     [Maule^^a^t 

the    same    parliament   which  Woods,  pleaded  that  it 

made  this  act  against  popish  four  thousand  paces  from  Rj 

recusants:    Rastall,    London,  reckoning  five  foot  to  eve 

262;  where 'tis  said  eight  fur-  pace,  where  is  meant  the 


longs  to  a  mile,  and  not  five  mile,  viz.  5000  foot,  and  n 

furlongs,  as  'tis  mistaken  in  the  English,  which  is  5280  foo 

Foulton.      And  yet,  in    that  and  no  exception  was  take 

case  of  Minge  v.  Earle,  the  to  it  by  the  plaintiff  or  ttX^-^the 

defendant,  in  maintenance  thaj  court."    And  see  The  Xing       "^^  ^' 

locus  in  quo  <&c.  was  four  miles  The  Bishop  of  Litck/iM  ar  ^^miMd 

from  Eye,   according   to  the  Coventry,  2  W.  Blac  968. 
statute  of  23    Eliz.  o.  5,  of 


r. 

GSIBSELL. 
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J.  It  is  a  very  loose  statement;  and  the  defendant  1854. 
himself  makes  no  affidavit.]  The  onus  is  on  the  plain-  stokss 
tiff,  to  shew  that  he  was  justified  in  bringing  the  action 
in  the  superior  court.  In  Latham  v.  Spedding,  17  Q.  B. 
440^  it  was  expressly  decided^  that^  where  a  plaintiflT  in 
the  superior  courts^  having  recovered  less  than  20/.^  ap- 
plies for  costs  under  the  13  &  14  Vict.  c.  61,  s.  13,  on 
the  ground  that  the  title  to  hereditaments  came  in  ques- 
tion, the  onus  is  upon  him  to  shew  that  he  ought  to  have 
costs ;  and  that  he  must  prove  that  title  did  bon&  fide 
come  in  question  at  the  trial.  Lord  Campbell,  referring 
to  Timothy  v.  Farmer,  ante.  Vol.  VII,  p.  814,  says  :  *'  At 
the  time  of  the  decision  of  that  case,  the  initiative  as  to 
depriving  the  plaintiff  of  costs  lay  on  the  defendant  by 
stat.  9  &  10  Vict.  c.  95,  s.  58 ;  and  it  might  be  that  he, 
having  pleaded  '  not  possessed,^  was  concluded  from  as- 
serting that  the  title  did  not  come  in  question.  B.ut,  by 
the  last  act,  the  onus  as  to  costs  for  the  plaintiff  is 
thrown  on  the  plaintiff :  and  we  think  it  clear  that  he  is 
bound  to  shew  that  he  could  not  sue  in  the  county-court, 
by  establishing  the  fact  that  the  title  did  really  bon&fide 
come  in  issue ;  not  merely  that  the  defendant  had  so 
pleaded  that  it  possibly  might  have  come  in  issue.'^ 
[Maule,  J.  It  is  calling  on  the  party  to  prove  a  nega- 
tive. It  is  easy  to  shew  that  a  man  does  carry  on  a  par- 
ticular business :  but,  where  you  have  to  shew  that  he 
does  not  do  so,  it  can  only  be  done,  as  the  plaintiff^s 
affidavit  here  does,  upon  information  and  belief.]  It 
surely  is  not  too  much  to  require  him  to  shew  that  he 
has  made  some  inquiry  on  the  subject.  [Jervis,  C.  J. 
I  think  enough  is  shewn  upon  the  plaintiff's  affidavit,  to 
call  upon  the  defendant  for  an  answer :  and  he  has 
given  none.]  The  defendant  was  not  bound  to  make 
an  affidavit  himself. 

Jervis,  C.  J.     It  is  unnecessary  to  determine  the 
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1854.        question  which  has   been  nised  as  to  the  mode  of 
measuring  the  distance  of  twenty  miles.     If  it  were 
^'_  necessary,  I  strcmgly  indine  in  fiaTonr  of  the  defendant. 

Without  however  hcdding  myself  pledged  to  it,  my  im- 
pression is^  that  the  correct  oonstroction  of  the  statute 
is,  to  hold  that  it  means  the  actual  distance^  measnred, — 
as  it  is  expressed  in  the  76th  section  of  the  6  &  7  Yict 
c.  18^ — in  a  straight  line  on  the  horizontal  plane  fiom 
point  to  pointy  and  not  by  the  road.  But,  npon  the 
other  pointy  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. I  think  that  the  affidavits  on  the  part  of  the 
plaintiff  haye,  as  fieur  as  could  reasonably  be  expected, 
n^atived  the  defendant's  carrying  on  business  within 
the  jurisdiction  of  the  Southwark  county-court.  They 
are  at  all  events  strong  enough  to  require  an  answer ; 
and  the  defendant  has  given  none.  There  is  a  manifest 
difference  between  proving  the  existence  of  a  fact,  and 
proving  by  anticipation  its  non^-existence.  It  certamly 
was  not  necessary  that  the  defendant  should  himsei 
have  made  an  affidavit :  but,  if  he  did  not  choose  to  make^^sKe 
one,  he  can  hardly  complain  of  our  bedding  his  bailiff'^  ^ — :m's 
affidavit  to  be  unsatisfactory.  The  rule  must  be  dia  ^slA- 
charged. 

MAULEy  J.  I  entirely  agree  with  my  Lord  upon  botlf^ngih 
points.  I  think  the  true  construction  to  be  put  upoisr^z^on 
the  128th  section  of  the  9  &  10  Vict.  c.  95,  as  to  th^-acJ-he 
twenty  miles,  is  that  which  was  adopted  by  my  Brothe::;^^-«^cr 
Parke,  in  Leigh  v.  Hind,  9  B.  &  C.  774,  4  M.  &  R.  579^ ^», 
viz.  ^^  to  take  a  straight  line  from  house  to  house,  imM:  in 
common  parlance,  as  the  crow  flies,''  without  any  refer -tb^^^^t- 
ence  to  the  modes  of  communication.  The  words  to  bp^J^  ^ 
construed  there  were,  that  the  defendant  would  no«^^-*=^^ 
exercise  the  trade  of  a  victualler  within  the  distance  oc:^  ^ 
half  a  mile  from  the  premises  assigned  :  and  my  Brother -^^">^' 
Parke  says,  with  his  usual  acciurae^, — "The  plain  vaAcm^^xid 
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ordinary  sense  of  these  words,  is,  the  actual  distance ;  and        1854. 
I  think  they  ought  to  be  so  understood,  unless  we  can        stokeb 

collect  from  the  context  that  they  were  meant  to  be  used      ^    «• 

Gbibsbix. 

in  a  different  sense ;  and  here  the  context  raises  no  such 
inference."  The  phrase  '^  as  the  crow  flies  "  is  a  popular 
and  picturesque  expression,  to  denote  a  straight  line, 
which  I  think  is  clearly  the  proper  mode  of  measuring 
the  distance  from  one  given  point  to  auother.  Upon 
that  matter,  I  entertain  no  doubt  at  all.  As  to  the  other 
point,  I  mnst  confess  it  appears  to  me  to  be  equally  clear. 
The  plaintiff,  having  sued  the  defendant  in  the  superior 
oonrt^  seeks  to  recover  costs,  on  the  ground  that  the  case 
is  one  in  which  there  is  concurrent  jurisdiction,  because 
the  defendant  does  not  reside  or  carry  on  business  within 
the  district  assigned  to  the  Southwark  county-court. 
To  make  out  that  proposition,  the  plaintiff  states  in  his 
afBdavit  as  much,  I  think,  as  he  could  reasonably  be 
expected  to  say  upon  the  subject.  I  think  the  defend- 
ant was  called  upon  clearly  to  shew,  if  the  fact  were  so, 
that  he  really  did  carry  on  business  at  the  place  indi- 
cated. This  might  have  been  done  by  some  clerk  or 
foreman.  But  nothing  of  the  kind  is  done.  There  is, 
it  is  true,  an  affidavit  by  his  bailiff,  which  is  evidently 
intended  to  give  a  sort  of  colour  that  business  of  some 
8ort  i»  carried  on  by  the  defendant  at  the  place  referred 
to.  But  I  think  there  was  amply  sufficient  to  call  upon 
the  defendant  clearly  and  distinctly  to  shew  where  he 
carried  on  his  business :  and  this  he  has  not  done. 

Williams,  J.     I  also  am  of  opinion  that  the  aflSda- 
vits  filed  on  the  part  of  the  plaintiff  raised  a  case  upon 
^hich  the  learned  judge  was  bound  to  act,  in  the  absence 
of  an  answer  on  the  part  of  the  defendant.     I  am  in  the 
Constant  habit  of  acting  upon  that  principle  at  cham- 
bers.    Where  the  party  swears  to  the  best  of  his  know- 
ledge and  belief  as  to  a  matter  upon  which  from  its  na- 
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1854.  ture  he  cannot  swear  positively^  if  the  affidavit  is  unan- 
Stox£8  swered  by  the  other  side,  I  assume  the  fact  to  be  proved. 
Here,  the  defendant  had  ample  opportunity  of  making 
an  affidavit  which  would  have  placed  the  matter  beyond 
all  doubt.  The  other  point,  as  to  the  mode  of  ascertain- 
ing the  distance,  does  not  necessarily  call  for  a  decision, 
and  therefore  I  decline  to  express  any  opinion  upon  it. 

Cbowder,  J.  I  also  beg  to  confine  my  opinion  to  the 
question  upon  the  affidavits,  reserving  the  point  as  to  the 
measurement,  upon  which,  when  the  question  properly 
presents  itself,  I  shall  be  prepared  to  express  my  view. 
Upon  the  plaintiff^s  affidavits,  I  am  of  opinion  that  th< 
order  may  be  sustained.  Frim&  facie,  there  was  enougbKzf^ 
to  call  upon  the  defendant  to  shew  that  he  did  carry  odei^cmi 
a  business,  and  what  business,  within  the  district.  Th^^^^^e 
rule  must  be  discharged. 

Lush,  for  the  plaintiflT,  asked  for  costs. 

Jervis,  C.  J. '   Under  the  circumstances,  we 
there  should  be  no  costs,  (a) 


Rule  discharged,  without  costs. 

(a)  Being  costs  of  a  rale  be-  ed  upon  the  rule,  would  ha: 

fore  judgment,  they  would  be  been  entitled  to  them  as  a 

costs  in  the  cause,  and  there-  ter  of  course, 
fore  the  plaintiff,  who  succeed- 
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Elizabeth  Parker  t;.  Bolls. 

JfaylO. 

1  HIS  was  an  action  against  an  attorney  for  negligence  fii«i*6fe,thatan 
and  want  of  skill  in  the  preparation  of  a  document  for  recdves  in- 
securing  an  allowance  to  the  plaintiff  from  one  Taylor,  ^^^^^. 
with  whom  she  had  cohabited.  rity  for  the 

paymeiit  of  ftn 

The  declaration  stated,  that,  before  the  committing  annuity  to  a 
by  the  defendant  of  the  grievances  thereinafter  men-  rideraSonaf" 
tioned,  one  Edward  Taylor  had  seduced  and  debauched  i»«tcohabita- 

tion,  IS  ffoilty 

the  plaintiff,  and  procured  her  to  cohabit  with  him  as  of  actionable 
his  mistress  for  a  long  space  of  time,  which  cohabitation  h?do^^  a 
before  and  at    the  time    of  the  committing  of  the  mere  agree- 

,  ment  only,  not 

grievances  by  the  defendant  thereinafter  mentioned,  had  under  seal 
ceased  and  determined,  and  the  plaintiff  then  lived  apart  case,  the  judge 
and  separate  from  the  said  Edward  Taylor :  and  there-  *pld  the  jury 

-^  .  *"**  every  at* 

upon  it  was  afterwards,  to  wit,  on  the  11th  of  Novem-  torneyis bound, 

ber,  1852,  agreed  and  arranged  between  the  plaintiff  and  bdng  made  re- 

the  said  Edward  Taylor,  that  they  should  continue  to  JS^to  br'^ 

live  apart  from  each  other,  and  that  no  fturther  immoral  a  fidr  and  rea- 

intercourse  or  connection  should  subsist  or  take  place  of  care  and  skill 

between  them ;  and  the  said  Edward  Taylor,  in  considera-  ^^^y^'j^ 

tion  of  the  premises,  then  a^eed  and  arranged  with  the  feesional  duty, 

^  ^  °  —without  de- 

plaintiff  to  secure  to  her  by  a  good,  valid,  and  sufficient  fining  what  is 

available  and  enforceable  legal  instrument,  so  long  as  JiaiabiramOTmt 
she  should  remain  and  continue  sinc^le  and  chaste,  the  of  8kill:--Held, 

^  no  misdirec- 

weekly  sum  of  5*.,  to  be  paid  on  the  first  day  of  every  tion. 
month  subsequent  to  the  entering  into  the  said  agree- 
ment and  arrangement  between  the  said  parties:  that 
the  defendant,  then  being  an  attorney  and  solicitor,  was 
retained  and  employed  by  the  plaintiff  as  her  attorney 
and  solicitor  in  and  about  the  carrying  out  of  the  said 
agreement  and  arrangement,  to  draw  and  prepare  a  good. 
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Pabeeb 

V. 

Rolls. 


•  QiuBre, — 
**  and  the  de- 
fendant then 
accepted  Buch 
retainer  and 
employment." 


Agreement. 


bindings  valid^  and  sufficient  legal  instrument  as  and  for 
a  security  for  the  payment  of  the  said  weekly  sums  to 
the  plaintiff^  in  pursuance  of  the  said  agreement  and 
arrangement  thereinbefore  mentioned,  and  according  to 
the  terms  thereof^  by  which  payment  of  the  said  weekly 
sums  might  if  necessary  be   enforced :  *  yet  that  the 
defendant^  not  regarding  his  duty  in  that  behalf  as  such 
B,ttomey  and  solicitor  of  and  for  the  plaintiff  as  afore- 
said^ negligently^  carelessly^  and  unskilfally  drew  and 
prepared  a  certain  invalid^  worthless,  insufficient,  and 
unenforceable  instrument,  as  and  for  a  security  Icxr  the 
payment  of  the  said  sums  to  the  plaintiff,  that  is  to  say,  a 
certain  memorandum  of  agreement  not  under  seal,  which 
was  then  entered  into  between  the  plaintiff  and  the  said 
Edward  Taylor,  which  said  memorandum  of  agreem^it 
was  in  the  words,  letters,  and  figures  following,  that  is 
to  say, — '^Memorandum  of  agreement  made  the  11th 
day  of  November,  1852,  between  Edward  Taylor,  of 
Marston  St.  Lawrence,  in  the  county  of  Nortbampt<Hi, 
gentleman,  of  the  one  part,  and  Elizabeth  Parker,  of 
Croughton,  in  the  same  county,  spinster,  of  the  other 
part :     The  said  Edward  Taylor  hereby  agrees  with  the 
said  Elizabeth  Parker,  in  consideration  of  a  cohalHtation 
which  has  been  had  between  them,  and  which  has  now 
ceased,  to  allow  the  said  Elizabeth  Parker  henceforth  so 
long  as  she  shall  remain  single  and  chaste,  the  weekly 
payment  of  5*.,  to  begin  from  this  day.    Witness,  R.  H. 
Rolls.     E.  Taylor :"  that,  in  consequence  of  the  worth- 
lessness,  invalidity,  and  insufficiency  of  the  said  memo- 
randum of  agreement  as  a  security  for  the  payment  of 
the  said  weekly  sum  of  5s.,  she  had  been  utterly  unaUe 
to  enforce  or  obtain  payment  of  the  said  weekly  sums  of 
5^.,  or  of  any  of  them,  aU  of  which  said  sums  remained 
and  still  were  unpaid  by  the  said  Edward  Taylor  to  the 
plaintiff,  who  had  wholly  refused  payment  thereof;  and 
the  plaintiff  had  lost  and  been  deprived  of  all  the  benefits 
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which  would  have  accrued  to  her  under  the  agreement  1854. 
and  arrangement  thereinbefore  mentioned^  and  firom  the  Pabkbb 
obtaining  of  a  valid  and  enforceable  security  for  payment  bJli43. 
of  the  said  weekly  sums;  and  also^  by  reason  of  the 
premises^  the  plaintiff  had  been  put  to  cost  and  expense, 
to  wit,  21. 9s.  8d,,  in  and  about  a  suit  in  the  county-court 
of  Northamptonshire  holden  at  Brackley,  where  she 
levied  a  plaint  against  the  said  Edward  Taylor,  for  non- 
payment of  the  said  weekly  sums  under  and  according 
to  the  terms  of  the  said  memorandum  of  agreement, 
and,  on  the  hearing  of  the  said  plaint,  judgment  was 
given  for  the  said  Edward  Taylor,  and  against  the  plain- 
tiff,  solely  by  reason  and  in  consequence  of  the  invalidity 
of  the  said  memorandum  of  agreement,  and  of  the  same 
being  worthless,  insufficient,  and  unenforceable  as  a 
security,  &c. 

The  defendant  pleaded, — first,  not  guilty, — secondly, 
that  he  the  defendant  was  not  retained  and  employed 
by  the  plaintiff  as  her  attorney  and  solicitor  in  and  about 
the  carrying  out  of  the  said  agreement  and  arrangement 
to  draw  and  prepare  a  good,  valid,  binding,  and  sufficient 
l^al  instrument,  in  manner  and  form  as  was  in  the  de- 
daration  in  that  behalf  alleged, — thirdly,  that  the  said 
Edward  Taylor  in  the  declaration  named,  before  and  at 
the  time  of  the  making  and  entering  into  the  said  agree- 
ment, then  wholly  refused  to  the  defendant,  and  thence 
hitherto  always  had  wholly  refused  to  the  defendant,  to 
make,  sign,  or  execute  any  agreement  or  instrument 
whatsoever  other  than  and  except  the  said  agreement  in 
the  declaration  in  that  behalf  mentioned  and  set  forth ; 
and  that,  at  the  time  of  the  making  and  entering  into 
the  said  agreement  by  the  said  Edward  Taylor  as  in  the 
declaration  set  forth,  he,  the  defendant,  then  informed 
and  gave  notice  to  the  plaintiff  of  the  insufficiency  and 
uncertainty  of  the  said  agreement  in  point  of  law. 

Upon  these  pleas  the  plaintiff  joined  issue. 
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1854.  The  cause  was  tried  before  Talfourd^  J.,  and  a  special 

P^m^„      i^^t  •*  the  last  Spring  Assizes  at  Oxford.     The  facts 
whidi  appeared  in  evidence  were  as  follows : — ^The  plain- 
tiff^ who  was  a  laoe-maker,  in  homble  circomstances, 
residing  at  Croughton,  in  Northamptonshire,  had  some 
years  since  been  seduced  by  one  Edward  Taylor,  a  fisurmer 
in  the  same  connty,  and  had  continued  to  cohabit  with 
him  for  a  connderable  time.    The  intimacy  being  dis- 
ccmtinued,  Taylor  agreed  to  settle  upon  the  plaintiff  a 
weekly  sum  of  5«.,  and,  for  the  purpose  of  effecting  the 
arrangement,  it  was  proposed  that  ihey  should  meet  at 
Banbury,  and  get  the  defendant,  who  was  an  attorney 
there,  to  draw  up  the  necessary  document  for  securing 
that  sum.     Accordingly,  on  the  1 1th  of  November,  1852, 
the  plaintiff  and  her  sister,  accompanied  by  Taylor,  pro- 
ceeded to  the  defendant's  office,  where  instructions 
given  to  the  defendant  to  prepare  an  agreement  to  settl< 
5«.  a  week  on  the  plaintiff  so  long  as  she  should 
single  and  chaste.    The  defendant  thereupon  drew  u 
the  memorandum  set  out  in  the  declaration,  whidi  w 
read  over  and  signed  by  Taylor,  and  attested  by  th».fl=^ 
defendant. 

It  appeared,  upon  cross-examination  of  the  plaintift^JK::dff 
and  her  sister,  that  there  had  been  some  difficulty  rw^S'  in 
getting  Taylor  to  go  to  the  defendant's  office,  and 
whilst  the  defendant  was  preparing  the  memorandi 
Taylor  escaped,  and  was  pursued  and  brought  back  h^iW  hy 
one  of  the  women ;  and  that  the  expense  of  drawing  thciC^he 
agreement  (7*.  6rf.)  was  chaiged  to  Taylor. 

It  also  appeared,  that,  default  being  made  by  Taylor  £  "^  i^ 
payment  of  the  instalments,  the  defendant  sued  him  cm  on 
the  plaintiff's  behalf  in  the  county-court,  but  was  now^z^^oa' 
suited,  on  the  ground  that  the  contract,  not  being  und»-E»-^dcr 
seal,  was  not  binding ;  and  the  plaintiff  was  put  to  tH^  the 
expense  of  2/.  9s.  Sd. 

On  the  part  of  the  defendant,  it  was  submitted  ticM'^^Mhat 
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there  was  no  evidence  of  a  retainer  of  the  defendant  by  1854. 
the  plaintiff ;  and  that  the  mistake  was  not  of  such  a  pabkbb 
nature  as  to  render  the  defendant  liable  to  a  charge  of  ^  «• 
gross  ignorance  or  n^ligence^ — more  especially  as  the 
document  was  drawn  up  in  such  extreme  haste  as  to  ren- 
der it  impossible  for  the  defendant  to  consider  the  mat- 
ter or  consult  any  authorities. 

The  defendant^  who  got  into  the  witness-box  in  spite 
of  the  remonstrance  of  his  counsel^  stated^  that  he  had 
been  twenty-five  years  in  practice;  that  the  plaintiff  had^ 
prior  to  the  day  on  which  the  agreement  was  made^  con- 
sulted him  about  bringing  an  action  against  Taylor  for  a 
breach  of  promise  of  marriage;  that^  on  the  day  in 
question^  she  called  upon  him  to  say  that  she  was  going  to 
bring  Taylor  for  the  purpose  of  executing  such  an  agree- 
ment ;  that  the  whole  matter  did  not  occupy  more  than 
five  or  ten  minutes ;  and  that  he  had  no  opportunity 
for  consideration^  as  Taylor  evinced  a  desire  to  get  away. 

The  learned  judge^in  submitting  the  case  to  the  jury, 
told  them  that  there  were  two  questions  for  their  con- 
sideration,— first,  whether  there  had  been  a  retainer  of 
the  defendant  by  the  plaintiff, — s3condly,  whether  the 
defendant  had  been  guilty  of  a  want  of  due  care  and 
caution  in  preparing  the  agreement.  Upon  the  first 
point,  his  lordship  said  that  he  thought  the  defendant 
had  himself  proved  the  retainer.  As  to  the  second  point, 
he  said  there  was  no  doubt  the  agreement  was  perfectly 
worthless ;  that  a  moral  consideration  was  not  enough  to 
support  a  promise  of  this  sort,  by  parol ;  that  every  at- 
torney is  bound  to  bring  a  fair  and  reasonable  amount  of 
care  and  skill  to  the  performance  of  his  professional 
duty;  that  he  is  not  to  be  expected  to  know  difGicul 
points  of  law;  that  it  may  be  that  he  is  not  bound 
to  know  all  the  authorities,  but  he  is  bound  to  ask  for 
time  for  inquiry  and  consultation  if  the  case  is  difficult ; 
that,  if  they  thought  the  instructions  were,  to  write 
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18^'  somethings  good  or  bad,  then  the  defendant  would  not 
Pabess  be  liable ;  but  that  the  question  waSi  whether  the  plaintiff 
BoijLB.        ^  °^^  desire  to  haye  a  valid  and  binding  agreement. 

The  jury  returned  a  verdict  for  the  plaintiiP^  damages 
70/. 

Piggott,  on  a  former  day  in  this  term,  moved  for  a  new  — 
trial,  on  the  ground  of  misdirection,  and  that  the  verdict^=:^ 
was  against  evidence.  Whether  or  not  an  attorney  lu 
been  guilty  of  n^ligence  or  want  of  due  skill  in  prepar 
ing  a  legal  document,  is  rather  a  question  for  the 


than  for  the  jury;  and,  at  all  events,  the  judge  shoulc^^^jd 
not  leave  it  to  the  jury  without  giving  them  some  in. 
struction  as  to  what  is  and  what  is  not  negligence 
point  of  law.    Up  to  a  comparatively  recent  period,  ai=. 
agreement  like  this  was  considered  perfectly  valid,    I 
Gibwn  V.  Dickie,  8  M.  &  Sdw.  463,  the  plaintiff  d( 
dared  upon  an  agreement  whereby  the  defendant  (wil 
whom  she  at  the  time  cohabited)  contracted,  in  case  th< 
should  separate,  to  allow  her  an  annuity  of  80/.  for 
provided  the  plaintiff,  firom  and  after  such  separation- 
should  continue  single,  and  did  not  cohabit  with  oi^:r«ne 
D.  6.,  or  any  one  else ;  and,  it  was  objected,  on  motit^  .on 
in  arrest  of  judgment,  that  the  agreement  was  void, —  «•— 
first,  because  the  allowance  of  the  annuity  in  case  of 

separation  was  by  way  of  inducement  to  the  plaintiff  "to 
continue  the  illicit  cohabitation, — secondly,  because  t^=^Bhe 
annuity  was  only  to  continue,  provided  the  plaindV">tiff 
should  remain  single,  &c.,  which  was  therefore  in  i^cr  re- 
straint of  marriage :  but  the  court  said, — ''  The 
ment  is  weU  enough ;  for,  this  was  no  more  than  a 
to  the  plaintiff  upon  condition  that  she  should 
sole  and  chaste,  which  is  a  condition  in  daily  use  in 
visions  made  for  a  wife  during  her  widowhood.  It 
not  like  the  case  dted  {Lowe  v.  Peera,  4  Burr.  2225), 
a  forfdture  to  be  incurred  by  the  party,  in  case  he 
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ried^  but  was  an  original  gift  with  a  condition  annexed :  1854. 
and  cujus  est  dare  ejus  est  disponere :  it  was  a  volun-  p^jbojsb 
tary  compensation  by  way  of  maintenance  made  to  the 
plaintiff  for  the  injury  done  her  by  their  past  illicit  con- 
nection^ but  it  is  qualified  with  a  condition,  that,  if  she 
should  marry,  and  thereby  acquire  for  herself  a  main- 
tenance, it  should  cease.  And,  as  to  the  first  objection, 
they  said,  that,  so  &r  firom  its  being  an  inducement  to 
her  to  continue  the  cohabitation,  it  was  rather  an  in- 
ducement to  separate/^  But,  in  a  subsequent  case  of 
Binnington  y.  Wallis,  4  B.  &  Aid.  650,  a  declaration 
stating  that  the  plaintiff  had  cohabited  with  the  de- 
fendant as  his  mistress,  and  that  it  was  agreed  that  no 
further  immoral  connection  should  take  place  between 
them,  and  that  the  defendant  should  allow  her  an  an- 
nuity as  long  as  she  should  continue  of  good  and  vir- 
tuous life  and  demeanour ;  and  that  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiff  would 
give  up  the  annuity,  the  defendant  promised  to  pay  as 
much  as  the  annuity  was  reasonably  worth, — was  held 
bad,  on  general  demurrer :  the  court  saying :  ^'  It  is  not 
averred  that  the  defendant  was  the  seducer,  and  there  is 
no  authority  to  shew  that  past  cohabitation  alone,  or  the 
ceasing  to  cohabit  in  future,  is  a  good  consideration  for 
a  promise  of  this  nature.  The  cases  cited, — The  Mar- 
chioness  of  Annandale  v.  Harris,  2  P.  Wms.  432,  Carew 
V.  Stafford,  there  cited,  and  Turner  v.  Vaughan,  2  Wils. 
839, — are  distinguishable  firom  this,  because  they  are  all 
cases  of  deeds  [bonds],  and  it  is  a  very  different  ques- 
tion, whether  a  consideration  be  sufficiently  good  to  sus- 
tain a  promise,  and  whether  it  be  so  illegal  as  to  make 
the  deed,  which  requires  no  consideration,  void.''  And 
in  Beaumont  v.  Reeve,  8  Q.  B.  483,  where  a  woman  de- 
clared in  assumpsit  against  a  man,  averring  that  the 
defendant  had  seduced  and  debauched  her,  and  induced 
her  to  cohabit  with  him,  whereby  she  had  been  injured 

VOL.  XIV. — c.  B.  z  z 
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1854.        in  her  character^  and  deprived  of  the  means  of  procuring 
P^^icKB       *^  honest  liyelihood,  that  the  two  had  agreed  to  discon- 

_  «-  tinne  the  immoral  connection,  and  live  apart,  and  that 
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the  defendant,  as  a  compensation  for  the  injury,  and  ia 

consideration  of  the  premises,  undertook  to  pay  the 
plaintifr  a  yearly  sum  towards  her  maintenance,  which 
he  had  failed  to  do, — ^the  court  held  the  declaration  bad, 
as  disclosing  no  l^al  consideration  for  the  undertak- 
ing; but  Wightman.  J.,  with  some  hesitation  and  doubt. 
In  Selwyn's  Nisi  Prius,  down  to  the  latest  edition,  pp. 
52,  54,  it  is  laid  down  generaUy,  that  ''a  moral  o1 
tion  is  a  good  consideration  for  a  promise  to  pay;''  t 
that,  "  although  a  moral  obligation  has  been  holden 
be  a  good  consideration  for  an  express  promise,  it  hi 
never  been  carried  further,  so  as  to  raise  an  implirfm  _d 
promise  in  law.''  [Creuwell,  J.  Does  Selwyn  mentioH^^^iDD 
a  consideration  like  that  now  in  question,  as  such  a 

moral  consideration  as  will  suffice  to  sustain  anexpie^esss 
promise?]  Not  in  terms.  [CVieMtev//,  J.  Then  there  £-  ^is 
nothing  in  Selwyn  that  was  calculated  to  mislead  tkr^'Jie 
defendant.  TFiUiams,  J.,  referred  to  Hicks  y.  Gre/fotm^  'mif, 
ante.  Vol.  YIII,  p.  378.  (a)]  The  question  is,  wheth»..^:3er 
this  is  not  one  of  those  difficult  points  which  an  attorns  .^ey 
is  not  bound  to  be  prepared  with  on  the  spur  of  tW^zMhe 
moment.     In  Pitt  y.  Yalden.  4  Burr.  2060,  Lord  Mi 


(a)  There,  the  reputed  fat  her  hear  of  your  behsYing  ill,         .^ot 

of  an  illegitimate  child,  upon  bringing  up  your  child  impT'^c^priv 

ceasing  to   cohabit  with   the  perlyylwiUstoptheaUowar^CiAnM 

mother,  wrote  to  her  as  fol-  to  jou:"  and  it  was  held, 

lows: — "As  I  always  promised  Wilde,  C.  J.,  and  Maule, 

that  JOU  and  jonr  child  should  (dissentiente     Williams, 

never  want,  I  will  allow  you  that  the  letter  disclosed  a  si 

1001.  a  year  for  yonr  life  and  dent  consideration  for  the 

little  Emma's,  to  begin  from  mise  to  pay  the  annuity, 

the  1st  of  July,  and  to  be  paid  the  mother's 

quarterly,  which  I  think  will  up  the  child.     And  see 

be  sufficient  to  keep  you  in  nin^s  r.  Brown,  9  M.  A 

great  comfort.    Ofooorseyifl  496^  to  the  aaiae  effect 
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field  says :  "That  part  of  the  profession  which  is  carried  1854. 
on  by  attorneys  is  liberal  and  reputable,  as  well  as  useful  Pabkbb 
to  the  public,  when  they  conduct  themselves  with  honour  eolm. 
and  integrity :  and  they  ought  to  be  protected,  where 
they  act  to  the  best  of  their  skill  and  knowledge.  But 
every  man  is  liable  to  error :  and  I  should  be  very 
sorry  that  it  should  be  taken  for  granted  that  an  attorney 
is  answerable  for  every  error  or  mistake.  Not  only 
counsel,  but  judges,  may  diflTer,  or  doubt,  or  take  time  to 
consider.  Therefore  an  attorney  ought  not  to  be  liable 
in  cases  of  reasonable  doubt/^  And,  after  alluding  to 
the  facts  of  the  particular  case,  his  Lordship  continued, — 
"  The  attorneys  are  far  from  having  been  guilty  of  any 
gross  misbehaviour.  It  does  not  appear  to  me  that  th^ 
were  grossly  negUgent,  or  grossly  ignorant,  or  inten- 
tionally  blameable:  they  were  country  attorneys;  and 
might  not,  and  probably  did  not,  know  that  this  point  was 
settled  here  above.  The  words  of  the  act  (4  &  5  W.  &  M . 
c.  21,  s.  2)  are  not  so  explicit  as  to  direct  them  clearly : 
and  they  might  act  innocently."  [Cresswell^  J.  Do  you 
admit  that  the  defendant  would  have  been  liable,  if  he 
had  done  this  after  ample  time  for  reflection  and  con- 
sideration?] No.  In  MofUriou  v.  Jefferys,  2  C.  &  P. 
113,  Abbott,  C.  J.,  says:  "No  attorney  is  bound  to 
know  all  the  law.  God  forbid  that  it  should  be  imagined 
that  an  attorney,  or  a  counsel,  or  even  a  judge,  is  bound 
to  know  all  the  law ;  or  that  an  attorney  is  to  lose  his 
fair  recompense  on  account  of  an  error,  being  such  an 
error  as  a  cautious  man  might  fall  into."  So,  in  Gode- 
froy  V.  Dalton,  6  Bingh.  460,  4  M.  &  P.  149,  Tindal,  C. 
J.,  giving  the  judgment  of  the  court,  says : — "  It  would 
be  extremely  diflBcult  to  define  the  exact  limit  by  which 
the  skill  and  diligence  which  an  attorney  undertakes  to 
furnish  in  the  conduct  of  a  cause,  is  bounded ;  or  to  trace 
precisely  the  dividing  line  between  that  reasonable  skill 
and  diligence  which  appears  to  satisfy  his  undertaking, 
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and  that  crassa  negligentia,  or  lata  calpa,  mentioned  in 
some  of  the  cases^  for  which  he  is  undoubtedly  responsi- 
ble. The  caseS;  however^  which  have  been  cited  and 
commented  on  at  the  bar^  appear  to  establish^  in  gene- 
ral^ that  he  is  liable  for  the  consequences  of  ignorance 
or  non-observance  of  the  rules  of  practice  of  this  court; 
for  want  of  care  in  the  preparation  of  the  cause  for  trial, 
or  of  attendance  thereon  with  his  witnesses ;  and  for  the 
mismanagement  of  so  much  of  the  conduct  of  a  cause  as 
is  usually  and  ordinarily  allotted  to  his  department  of 
the  profession.  Whilst^  on  the  other  hand^  he  is  not 
answerable  for  error  in  judgment  upon  points  of  rare 
occurrence,  or  of  nice  or  doubtful  construction^  or  of  sue 
as  are  usually  intrusted  to  men  in  the  higher  branch 
the  profession  of  the  law.''  lCressw€ll,J»  Isthisapoin' 
of  rare  occurrence,  or  of  nice  or  doubtful 
Probably  not,  to  one  familiar  with  the  modem  dedsio 
In  Purves  v.  Landell,  12  Clark  &  F.  91,—  which 
an  action  against  a  writer  to  the  signet  for  alleged  negU 
gence, — Lord  Brougham  said :  '^  It  is  of  the  very  essen^ 
of  this  kind  of  action  that  it  depends,  not  upon  the  part- 


having  been  advised  by  a  solicitor  or  attorney  in  a  way  i 
which  the  result  of  the  proceeding  may  induce  the  party 
think  he  was  not  advised  properly,  and  may  in  fact  pro 
the  advice  to  have  been  erroneous;  not  upon  his  havi 
received,  if  I  may  so  express  it  in  common  parlance, 
law  from  the  solicitor ;  nor  upon  the  solicitor  or 
having  taken  upon  himself  to  advise  him,  and 
given  erroneous  advice, — advice  which  the  result  provi 
to  be  wrong,  and  in  consequence  of  which  error  the 
ties  suing  under  that  mistake  were  deprived  and  disa; 
pointed  of  receiving  a  benefit.     But  it  is  of  the 
essence  of  this  action  that  there  should  be  a  negligen 
of  a  crass  description,  which  we  call  crassa  negligen 
— that  there  should  be  gross  ignorance, — that  the 
who  has  undertaken  to  perform  the  duty  of  an  atftom^^ 
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or  on  apothecary  (as  the  case  may  be)^  should  have  1854. 
undertaken  to  discharge  a  duty  professionally,  for  which  pasxvr 
he  was  very  ill  qualified,  or,  if  not  ill  qualified  to  dis-  **• 

charge  it,  which  he  had  so  negligently  dischai^ed  as  to 
damnify  his  employer,  or  deprive  him  of  the  benefit 
which  he  had  a  right  to  expect  from  the  service.^^  And 
Lord  CampbeU  said :  ^^  Against  the  barrister  in  England, 
and  the  advocate  in  Scotland,  luckily,  no  action  can  be 
maintained.  But,  against  the  attorney,  the  professional 
adviser,  or  the  procurator,  an  action  may  be  maintained. 
But  it  is  only  if  he  has  been  guilty  of  gross  negligence ; 
because  it  would  be  monstrous  to  say  that  he  is  respon- 
sible for  even  falling  into  what  must  be  considered  a  mis- 
take. You  can  only  expect  from  him  that  he  will  be 
honest  and  diligent ;  and,  if  there  is  no  fault  to  be  found 
either  with  his  integrity  or  diligence,  that  is  all  for  which 
he  is  answerable.  It  would  be  utterly  impossible  that  you 
could  ever  have  a  class  of  men  who  would  give  a  guaran- 
tee binding  themselves,  in  giving  legal  advice  and  con- 
ducting suits  at  law,  to  be  always  in  the  right.''  [t/er- 
vis,  C.  J.  Your  ailment  tends  rather  to  shew  that  the 
jury  were  wrong  in  finding  this  to  be  gross  negligence, 
than  that  they  were  misdirected  by  my  Brother  Tal- 
fourd.]  The  complaint  against  the  direction  is,  not  that 
the  learned  judge  was  wrong  in  what  he  said,  but  that  it 
should  have  been  more  specific.  "  It  was  the  province 
of  the  judge,''  as  is  said  by  Lord  Denman,  in  Hunter  v. 
Caldwell,  10  Q.  B.  69,  82,  ''  to  inform  the  jury  for  what 
species  or  degree  of  negligence  an  attorney  was  properly 
answerable,  and  what  duty  in  the  case  before  them  was 
cast  upon  him  either  by  the  statute  or  the  practice  of 
the  court :  but,  having  done  this,  it  was  right  to  leave  to 
them  to  say,  considering  all  the  circumstances,  and  the 
evidence  of  the  practitioners,  whether,  in  the  first  place, 
the  attorney  had  performed  his  duty,  and,  in  the  second, 
in  case  of  non-performance,  whether  the  neglect  was  of 
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1854.        that  sort  or  degree  which  was  venial  or  culpable^  in  the 

Pabkeb       »«^»®  of  not  sustaining  or  sustaining  an  action/'    This 

V-  the  learned  judge  did  not  do  in  the  present  case.     He 

made  no  attempt  whatever  to  instruct  the  jury  aa  to  the 

species  or  degree  of  negligence  for  which  an  attorney  is 

responsible.     A  rule  nisi  having  been  granted^ 

Whateley  and  Hodgson,  on  a  subsequent  day^  shewed 
cause.  The  direction  to  the  jury  was  perfectly  correct, 
and  their  finding  unimpeachable.  It  deariy  was  gross 
ignorance  on  the  part  of  the  defendant  not  to  know  that 
past  cohabitation  is  no  consideration  for  an  agreement 
not  under  seal.  That  was  expressly  laid  down  in  Binning^ 
ton  V.  tVallis,  4  B.  &  Aid.  650^  and  Beaumont  v.  Reeve^ 

8  Q.  B.  483 ;  and  is  to  be  found  in  all  the  text-booksr 
see  Addison  on  Contracts^  2nd  edit..  Vol.  1,  p.  88^ 
Chitty  on  Contracts,  4th  edit.,  by  Russell,  578 ;  Broom'a 
Legal  Maxims,  589.  An  attorney  is  as  niuch  bound 
know  the  current  authorities,  as  he  is  to  know  how 
draw  a  deed  or  a  will.  In  Beaumont  v.  Reeve,  Lord^ 
Denman  says :  "  I  think  Binnington  v.  WaUis,  connect- 
ing it  with  the  dictum  of  Parke,  B.,  in  Jennings  v.  Brown^ 

9  M.  &  W.  496,  directly  in  point.  The  moral  considera 
tion  which  alone  appears  here  cannot  support  an 
sumpsit.     That  principle  has  been  lately  acted  upon  b; 
this  court  in  Eastwood  v.  Kenyon,  11  Ad.  &  E.  438, 
P.  &  D.  276,  where  we  adopted  the  doctrine  laid  do 
in  the  note  to  WennaU  v.  Adney,  3  B.  &  P.  249  (a) 
The  result  is,  that  an  express  promise  cannot  be  support 
ed  by  a  consideration  from  which  the  law  could  no 
imply  a  promise,  except  where  the  express  promise  d 
away  with  a  legal  suspension  or  bar  of  a  right  of  actio 
which,  but  for  such  suspension  or  bar,  would  be  valid 
This  result  we  arrived  at  after  much  deliberation :  an( 
we  now  adhere  to  it.''    And  Patteson,  J.,  said :  '* 
deckaration  appears  to  be  framed  on  a  view  suggested 
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some  expressions  in  Binmngton  v.  tVallis,  which  point  to  1854. 
a  distinction  between  that  case  and  cases  where  the  de-  Pabkeb 
fendant  is  the  seducer  of  the  plaintiff.     But^  looking  at  ^' 

Eastwood  V.  Kenyon  and  Jennings  v.  Brovm,  it  is  clear 
that  that  circumstance  is  of  no  consequence  as  to  the 
legal  right.     The  seduction  could  give  the  plaintiff  no 
direct  right  of  action,   and  can  therefore   create  no 
liability  of  any  kind  &om  which  a  consideration  can 
anse.^'    It  was  the  defendant's  duty,  after  that,  to  know 
that  a  seal  was  necessary  to  make  a  contract  of  this  sort 
binding.     There  was  nothing  in  the  evidence  to  shew 
that  he  had  ever  heard  of  the  case  of  Gibson  v.  Dickie, 
8  M.  &  Selw.  463.     In  truth,  his  mind  seems  to  have 
been  an  absolute  blank  upon  the  subject.     Can  it  be  said 
that  it  was  not  gross  negligence  on  his  part,  imder  such 
circumstances,  to  pretend  to  draw  an  agreement?  [Jervis, 
C.  J.    My  Brother  Talfourd  seems  to  have  considered 
that  the  defendant  might  be  excused  for  not  knowing 
the  law ;  but  that,  being  ignorant  of  the  law,  it  was  his 
duty  to  have  taken  time  to  consider  and  to  acquaint  him- 
self with  it.]     That  is  hardly  the  fair  effect  of  the  sum- 
ming up.     At  all  events,  there  was  ample  evidence  to 
justify  the  jury  in  finding  that  this  defendant  was  guilty 
of  gross  and  culpable  ignorance  and  negligence.     In 
Treson  v.  Pearman,  3  B.  &  C.  799,  5  D.  &  R.  687,  in 
an  action  of  negligence  against  an  attorney  who  was  em- 
ployed by  a  purchaser  to  inspect  the  title  to  an  estate, 
it  appeared,,  that,  by  indentures  of  lease  and  release  of  the 
9th  and  10th  of  October,  1796,  the  estate  had  been  con- 
veyed to  T.  M.,  the  father  of  the  vendor's  wife,  and  to 
J.  C,  to  hold  unto  the  said  T.  M.  and  J.  C,  and  their 
beirs  and  assigns,  to  the  use  and  behoof  of  the  said  T. 
M.  and  J.  C,  and  the  heirs  and  assigns  of  the  said  T. 
M.  for  ever;  the  estate  of  J.  C.  being  used  only  in  trust 
for  the  said  T.  M.,  his  heirs  and  assigns.     T.  M.  devised 
the  estate  to  his  daughter  and  to  the  heirs  of  her  i)ody, 
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1854.       but^  in  case  slie  died  without  leaTing  any  laBoe  of  kr 


9. 

BOLUL 


Paskbb  ^^7  li^ii^g  &t  her  decease,  then  to  his  nephew  T.M. 
and  his  heirs  for  ever.  The  daughter  afterwards,  bj 
bargain  and  sale  of  the  11th  of  February^  1814,  confi^ 
the  estate  to  one  J.  W.^  to  the  intent  that  he  might  bfr> 
come  tenant  of  the  freehold  for  the  purpose  of  sufiering 
a  recovery ;  and  a  recovery  was  suffered  in  pursnanoe  of 
such  deed.  The  daughter  afterwards^  by  deeds  of  hm 
and  release  of  the  4th  and  5th  of  Mardi,  1814,  executed 
upon  her  marriage,  reciting  that  she  was  seind  in  fte- 
simple  of  the  estate,  conveyed  the  same  to  two  tmsteei^ 
in  trust  for  her  and  her  husband  and  their  issue,  and^in 
de&ult  of  issue^  to  such  person  as  she  should  ajqpoint 
The  marriage  was  afterwards  solemnized,  andthedangh- 
ter  died  without  issue^  and  devised  the  estate  in  fee  to 
her  husband,  who  survived  her.  The  husband  hanng 
contracted  to  sell  the  estate  to  the  plaintiff,  in  pursumoe 
of  the  contract^  delivered  an  abstract  of  his  title  to  the 
defendant^  as  attorney  to  the  vendor,  and  this  abstnct 
contained  deeds  of  the  9ih  and  10th  of  October,  1796, 
but  it  omitted  to  state  certain  indentures  of  lease  and 
release  of  the  25th  and  26th  of  February,  1814,  whereb) 
J.  C.  conveyed  the  estate  vested  in  him  unto  thedan^' 
ter  of  T.  M.  in  fee ;  but  an  abstract  of  these  deeds  '^^ 
delivered  by  the  vendor's  solicitor  to  the  defendant  0^ 
months  before  the  conveyance  of  the  estate  was  execu'^^ 
The  defendant  laid  before  coimsel  a  case  containing'  ^^ 
abstract  of  the  deed  of  the  11th  of  February,  1814, 
of  the  recovery  suffered  in  pursuance  of  it,  of  the  d 
of  the  4th  and  5th  of  March,  1814,  and  of  the  will  of  *^ 
daughter  of  T.  M.,  but  omitting  altogether  the  ^^'^  ^ 
the  9th  and  10th  of  October^  1796 ;  and  it  further  s 
that  T.  M.  was  seised  in  fee  of  the  premises.  The  Ofjp::^^^^^^^^ 
ion  of  counsel  was,  that  the  vendor  had  a  good  til^^^' 
but  that  opinion  would  not  have  been  given  if  the  deedjs^^ 
lease  and  release  of  the  9th  and  10th  of  October,  IT^^ 
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or  those  of  the  25th  and  26th  of  February,  1814,  had       1854. 

been  stated.    The  plaintiff  afterwards,  being  advised  that       Pabxbil 

his  title  was  incomplete,  paid  a  sum  of  money  to  T.  M.,        Roiiw. 

the  devisee  in  remainder,  for  a  confirmation  of  his  title. 

And  the  court  held, — first,  that  the  recovery  suffered  by 

the  daughter  of  T.  M.  was  invalid,  because  at  that  time 

the  legal  estate  for  life  was  in  J.  C,  and  she  was  only 

equitable  tenant  for  life,  with  a  legal  remainder  in  tail, 

and  therefore  that  the  title  was  bad, — secondly,  that, 

upon  these  facts,  a  Jury  was  warranted  in  finding  the 

d^endant  guilty  of  negligence,  so  as  to  make  him  liable 

to  an  action.   Bayley,  J.,  in  giving  judgment,  there  says : 

'^  The  court  is  not  bound  in  this  case  to  say  whether  there 

was  negligence,  but  only  whether  there  was  evidence  to 

justify  the  jury  in  finding  that  the  defendant  was  guilty 

of  negligence :  and  we  are  of  opinion  that  there  was. 

In  stating  the  case  laid  before  Mr.  Preston,  the  defend- 

ant  assumed  that  Malin  was  tenant  in  fee,  instead  of 

setting  out  the  deeds,  which  would  have  shewn  that 

Caldecott  had  an  estate  for  life.    Now,  although  it 

may  not  be  part  of  the  duty  of  an  attorney  to  know  the 

legal  operation  of  conveyances,  yet  it  is  his  duty  to  take 

care  not  to  draw  wrong  conclusions  from  the  deeds  laid 

before  him,  but  to  state  the  deeds  to  the  counsel  whom 

he  consults,  or  he  must  draw  conclusions  at  his  peril.'' 

That  is  an  infinitely  stronger  case  than  this,  (a) 

Piggoit  and  Cripps,  in  support  of  the  rule.  Taking 
all  the  circumstances  into  consideration,  and  remember- 
ing especially  the  necessity  there  was,  from  the  slippery 

(a)  And  see  Russel  y.  Pal-  man,  7  G.  &  P.  289,  Iionp^ 

tner,  2  Wilfl.  325,  Beeee  y.  Big-  kier  y.  Phipos,  8  0.  &  P.  476, 

Ay,  4  B.  &  Aid.  202,  Laidler  KnigkU  y.   Q,uarles,  4  J.  B. 

y.  Elliott,  3  B.  «fc  C.  738,  6  D.  Moore,  632,  2  Brod.  &  B.  102, 

&    B.  636,  Hart  y.  Frame,  Stannard    y.    Ullitkome,    10 

3  Jurist,  647,  Shikook  y.  Pass-  Bingh.  491, 4  M.  &  Seoit,  369. 
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1854.        conduct  of  Taylor,  to  act  promptly,  the  defendant  may 
~~  well  be  excused  for  the  mistake  into  which  he  fell. 


*•  [Jervis,  C.  J.     Must  not  the  defendant  be  assumed  to 

have  undertaken  the  duty  of  preparing  a  binding  ccm- 
tract?]     If  he  acted  honestly  and  to  the  best  of  his  sJdll 
and  ability  in  the  position  in  which  he  found  himself 
placed,  he  is  not  liable :  and  that  view  was  not  presented 
to  the  jury.    Pitt  v.  Yalden,  2  Burr.  2060,  Mowtrum  v. 
Jefferya,  2  C.  &  P.  113,  Godtfroy  y.  DaUon,  6  Bmgh. 
460, 4  M.  &  P.  149,  and  the  dicta  of  Lords  Brougham  and 
Campbell  in  Purves  y.  LandeU,  12  Clark  &  F.  91,  clearly 
shew  that  an  attorney  does  not  warrant  the  l^al  accu- 
racy of  all  he  does  professionally.     {Jervia,  C.  J.    But^ 
is  he  not  bound  to  bring  to  the  exercise  of  his  profession, 
a  competent  degree  of  skill?  and  is  he  not  bound  to  us^ 
due  and  reasonable  care  and  caution  in  the  exerdae  of 
that  skill?]     The  summing  up  here  leaves  entirely  open, 
the  question  whether  the  defendant  was  bound  to  war- 
rant the  validity  of  the  instrument.     [^CressweUf  J.    A^ 
man  may  without  much  blame  make  a  mistake.     But,  i» 
he  not  chai^eable  with  negligence  in  £eu^,  if,  being  igno^ 
rant  of  the  law,  he  omits  to  take  time  to  inform  him— 
self?]     This  was  at  one  time  confessedly  a  doubtfuL 
point  of  law.     Was  it  gross  ignorance  or  gross  n^li — 
gence  on  the  defendant's  part,  to  be  uninformed  that  th^ 
point  had  been  ultimately  decided  against  the  view  h< 
took?     Lord  Campbell  asks  in  Purves  v.  Landelly 
"  What  is  necessary  to  maintain  such  an  action?     Mosft^ 
imdoubtedly,  that  the  professional  adviser  should  b^^ 
guilty  of  some  misconduct,  some  fraudulent  proceedings 
or  should  be  chargeable  with  gross  negligence,  or  witlv- 
gross  ignorance.     It  is  only  upon  one  or  other  of  thos^^ 
grounds  that  the  client  can  maintain  an  action  againsC? 
the  professional  adviser.''     [JerviSj  C.  J.    ''  Oross  negli — 
gence  "  is  an  inaccurate  expression.    To  make  the  attor^ 
ney  liable  for  ignorance,  it  must  be  gross :  but  ordinary 
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negligence  is  actionable.]  Whetter  or  not  an  attorney  1854. 
has  been  guilty  of  negligence  in  the  conduct  of  his  pro-  Pabkss 
fessional  duty,  or  of  gross  ignorance,  is  certainly  a  most  rolm 
anomalous  question  to  leave  to  a  jury.  [Jervis,  C.  J.  If 
Hunter  v.  Caldwell,  10  Q.  B.  69,  is  right,  the  direction 
here  was  wrong,  but  wrong  in  the  defendant's  favour.] 
Taking  the  whole  direction  together,  it  clearly  was  wrong. 
The  learned  judge  told  the  jury,  that,  if  they  thought 
the  instructions  were,  to  write  something,  good  or  bad, 
then  the  defendant  would  not  be  responsible.  But,  put 
it  the  other  way, — would  it  be  correct  to  say,  that,  if  the 
jury  thought  the  plaintiff  had  not  taken  that  chance,  the 
defendant  would  be  responsible  ?  Clearly  not.  The  jury 
should  have  been  told,  that,  if  they  were  of  opinion  that 
the  defendant  honestly  thought  he  was  doing  right,  and 
acted  according  to  the  best  of  his  judgment  under  the 
circumstances  in  which  he  was  placed,  the  law  excused 
his  mistake.  [Cresswell,  J.  Do  you  know  of  any  case 
where  a  man  has  been  held  liable  for  negligence  in  fact, 
where  it  was  imputed  to  him  that  he  did  not  do  what  he 
knew  he  ought  to  have  done  ?  Here,  the  defendant  is 
charged  with  negHgence  in  fact,  in  doing  hastily  that 
which  he  was  called  upon  to  do.]  If  he  was  justified  in 
thinking  himself  right,  he  had  no  reason  for  taking  time 
to  consider.  [Williams,  J.  Assuming  that  the  defend- 
ant was  not  guilty  of  gross  or  actionable  ignorance,— is 
it  not  a  ground  of  action,  that  he  was  unduly  confident 
in  his  own  opinion  ?  And  has  not  that  question  sub- 
stantially been  left  to  the  jury?]  It  is  submitted  that 
it  has  not.  The  case  has  not  been  so  presented  as  to 
give  the  defendant  the  fair  chance  of  a  verdict  which  he 
ought  to  have  had. 

The  Court  took  time  to  consider,  and  on  a  subsequent 
day  proposed  to  the  parties  that  they  should  consent  to 
the  verdict  standing  for  a  reduced  amount  of  damages. 
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1854. 


V. 

Bolls. 


Ultimately  it  was  agreed  that  the  damages  should  be 
reduced  to  36/.^  each  party  paying  his  own  costs  of  the 
rule. 

Rule  accordingly. 


J«m18. 


James  Btron  Bamford  v.  Charles  Lord  and  Othe 
Tenants^  and  Edward  Chadwick  and  Others,  Tmn  ^    ^j 
lords. 


ibe 


^^fd^  JS^^     X  HIS  was  a  writ  of  ejectment  for  the  recovery  of 
certain  free-      in  the  parish  of  Bochdale,  in  the  county  of  Lancastei 
iio^  tolik^      Edward  Chadwick  and  James  Chadwick  appeared 
John,  his  heirs   landlords,  and  defended  for  a  part  of  the  land  in 

or  assigns  for  '^ 

ever,  or  accord-  writ  mentioned;  and  Sarah  Chadwick,  an  infant^  bj 
^tare  o/  Mary  Chadwick,  her  guardian,  pursuant  to  an  ordexr  of 
*^^ed^^'  Talfourd,  J.,  dated  the  1st  of  December,  1853,  appe»J?ed 
in  case  of  the     as  landlady,  and  defended  for  other  part. 

decease  of  a 

John  foUhoui  By  a  special  verdict  it  was  found,  that,  before  and  ^ 
Uamnff  lawful   ^.j^^  ^j^jg  q£  ^^^  making  of  the  last  will  and  te»tanE^»^ 

usue,  then  he  ^  ^  ^     ^j- 

gave  and  de-      next  thereinafter  mentioned,  one  John  Stott  was  sei^^^ 

vised  the  same 
to  his  son  liVil- 
liam,  to  hold 
the  same  to 
him,  his  heirs 

ever,  or  accord-  Called  Benthousc  and  Gatehouse,  in  the  county  of 
toe^^ten^e    caster,— being  all  such  part  of  the  messuages, 
thereof.    He     tenements,  and  premises  in  the  writ  in  this  action 

then  gave  and  -^ 

devised  other     tioucd,   as   were  situate  at  Benthouse  and  Grateho^^^^ 
mw^^r^tion  aforesaid,  except  the  dwelling-house  thereinafter 

to  his  son  Wil- 
liam, with 

a  similar  proviso  in  favour  of  John,  in  the  event  of  William's  dying  witkoui 
lawfkl  tune : —  ^^ 

Held,  that  the  circamstance  of  the  gift  comprising  letuehold  as  weU  as  firediold,  di^  J^? 
alter  the  settled  construction  of  the  words  "  dying  without  leaving  lawful  inue^" 
to  the  realty ;  and,  consequently,  that  the  testator's  two  sons  Um  estates-tail  in  th* 
holds  respectively  devised  to  them,  with  cross-remainders  in  tail  between  them. 


in  his  demesne  as  of  fee  of  and  in  certain  messnag^^ 
lands,  and  tenements,  with  the  appurtenances,  in  t^l'^ 
said  will  thereinafter  mentioned,  and  situate  at  and  tlm^^^^ 
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enlarly  mentioned  and  described;  and  also  of  and  in  1854. 
certain  other  messuages,  lands,  and  tenements,  with  the  Baioobd 
appurtenances,  in  the  said  will  thereinafter  mentioned,  jjio). 
and  situate  at  Wuerdale,  in  the  said  parish  of  Rochdale, 
and  county  of  Lancaster, — and  being  other  part  of  the 
messuages,  lands,  tenements,  and  premises  in  the  writ  in 
this  action  mentioned ;  and  was  also  seised  as  of  fee  of 
and  in  the  reversion  of  a  certain  other  messuage  or 
dwelling-house,  with  the  appurtenances,  situate  in  the 
parish  of  Rochdale,  in  the  county  of  Lancaster,  inmie- 
diately  expectant  upon  the  death  of  his  sisters,  Mary 
Stott,  and  Jane  Stott,  as  in  the  said  will  thereinafter 
mentioned,  and  which  said  messuage  or  dwelling-house 
was  in  the  writ  in  this  action  described  as  ''  a  dwelling- 
house  at  Benthouse  aforesaid,  and  now  occupied  as  two 
dwellings,  by  John  Joblin  and  Henry  Nuttall ;"  and  was 
also  possessed  of  certain  leasehold  messuages,  cottages, 
or  dwelling-houses  thereinafter  in  his  will  mentioned, 
but  which  were  not  in  dispute  in  this  action,  for  the 
residue  of  a  term  of  999  years,  of  which  upwards  of  900 
were  unexpired ;  and  that,  being  so  seised  and  possessed, 
he  the  said  John  Stott,  on  the  28th  of  January,  1812, 
duly  made  and  published  his  last  wiU  and  testament, 
signed  by  him,  and  attested  and  subscribed  in  his 
^presence  by  three  credible  witnesses,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
which  said  will  was  according  to  the  tenor  and  effect 
fi)ll6wing:  — 

"  This  the  last  will  and  testament  of  me,  John  Stott,  wm  of  John 
of  Benthouse,  in  the  parish  of  Rochdale,  and  county  of 
Lancaster,  which  I  make  in  perfect  sound  mind  and 
understanding,  as  follows : — ^First,  I  will,  order,  and 
direct  that  all  my  just  debts,  ftineral  expenses,  and  the 
charges  of  proving  this  my  last  will,  and  carrying  the 
same  into  full  execution  and  effect,  be  paid  by  my 
executors  hereinafter  named,  out  of  the  personal  effects 
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1854.        coming  to  their  hands  by  yirtue  of  this  my  will.    Alsa. 
Baxvobd      ^  ^^®  *^^  bequeath  unto  my  wife  Ann  Stott  all  m 
V*  household  Aimiture^  beds  and  bedding  (except  the  bed 

and  furniture  hereinafter  mentioned  to  be  otherwise  di 


posed  o{),  with  power  to  dispose  of  the  same  in 
manner  as  she  shaU  think  proper.    Also,  I  give, 
and  bequeath  unto  my  said  wife  all  my  estates,  lane 
tenements,  hereditaments,  and  premises,   and  all 
effects  not  hereinbefore  disposed  of,  during  the  term 
Devise  to  John,  her  natural  life  only;    and,   subject  thereto,   I  gii 

devise,  and  bequeath  unto  my  son  John  Stott  all 
estates  called  Benthouse  and  Gtitehouse,  in  the  parisl 
Sochdale,  in  the  county  of  Lancaster,  save  and  exo^Mcp^ 
the  several  closes,  indosures,  and  parcels  cl  meadow 
pasture  land,  and  buildings,  being  part  of  the  said 
house  and  Gatehouse  estates,  and  the  privileges  heres-TSi- 
after  mentioned,  and  given  and  bequeathed  to  my 
William  Stott :    Also  all  those  my  two  leasehold 
suages,  cottages,  or  dwelling-houses,  situate  at  Qt 
house  aforesaid,  and  in  the  tenures  or  occupations     of 
John  Butterworth  and  Thomas  Wike, — to  hold   -fcl^^ 
same,  and  the  appurtenances  (except  as  aforesaid) 
my  said  son  John  Stott,  his  heirs  and  assigns  for  e^ 
Charged  with     or  according  to  the  nature  or  tenure  thereof;  c1 
300^.  to  Sarah,  ^j  chargeable,  neverthless,  and  I  do  hereby  charge  t;*^« 

same  estates,  tenements,  and  hereditaments,  with  -fct*® 

payment  of  the  sum  of  300/.,  which  I  hereby  give  ^^^^-^ 

bequeath  to  my  daughter  Sarah  Stott  during  the  te*"*"^ 

and  9001.  to       of  her  natural  life ;  also  charged  and  chai^eable,  an^-    '^ 

do  hereby  charge  the  same  estates,  tenements,  ^-**^ 
hereditaments,  with  the  further  sum  of  300/.,  whicl*- 
hereby  give  and  bequeath  unto  my  daughter  Martl^*^ 
the  wife  of  William  Sutcliffe,  during  the  term  of  l^^' 
Bemunder  to  natural  life :  Provided,  that,  in  case  of  the  decease  ^' 
given  eveS.*     ^7  ®^^  ®^^  John  Stott  wUhotU  leaving  lawful  isJ^"^^^' 

then  I  give  and  devise  the  same  estates  iond  tenem&^^^ 
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and  hereditaments^  so  charged^  to  my  son  William  Stott^       1854. 
to  hold  the  same  to  him,  his  heirs  and  assigns,  for  ever,      baicpom> 
or  according  to  the  nature  or  tenure  thereof :     And  I  do        ^  «• 

.  .  LOBD. 

will,  order,  and  direct  that  my  said  son  John  Stott,  his 
heirs  and  assigns,  shall  pay  to  my  said  daughter  Sarah  Special  provi- 
lawful  interest  upon  the  said  legacy  or  sum  of  300/.  so  g^^^g  ^ 
given  and  bequeathed  to  her,  and  charged  as  hereinbe-  d>arg«L 
fore  mentioned,  during  the  term  of  her  natural  life,  by 
equal  half-yearly  payments,  the  first  of  which  I  order  and 
direct  shall  be  made  to  her  within  six  months  after  the 
decease  of  the  survivor  of  me  and  my  said  wife :  Pro- 
vided also,  and  it  is  my  will  and  mind,  that,  in  case  of 
the  decease  of  my  said  daughter  Sarah  without  Uaving 
lawful  issue,  then  I  will,  order,  and  direct,  and  I  do 
hereby  give  and  bequeath  the  said  legacy  or  sum  of  300/. 
so  given  and  bequeathed  to  my  said  daughter  Sarah,  to 
my  daughter  Susan  during  the  term  of  her  natural  life, 
and  the  interest  to  be  paid  in  like  manner :  and,  in  case 
of  her  decease  without  leaving  lawful  issue,  then  it  is  my 
will  and  mind,  and  I  do  hereby  give  and  bequeath  the 
said  legacy  to  my  said  sons  John  and  William  Stott 
equally  betwixt  them :  and  provided^  that,  in  case  of  the 
decease  of  my  said  sons  without  leaving  lawful  issue,  then 
it  is  my  will  and  mind,  and  I  do  hereby  give  and  be- 
queath the  said  legacies  equally  amongst  my  said  daugh- 
ters then  living,  share  and  share  alike  (except  as  to  my 
daughter  Martha  and  her  issue) ;  and,  in  case  of  the 
decease  of  my  said  daughters  (except  my  said  daughter 
Martha  and  her  issue),  leaving  lawful  issue,  then  I  will, 
order,  and  direct,  that  such  issue  shall  take  their 
parent's  share,  and,  if  but  one,  that  one  only :  Provided, 
that,  in  case  of  the  decease  of  my  said  daughter  Martha, 
leaving  lawful  issue  or  children  under  age,  I  will,  order, 
and  direct  that  such  children  shall  receive  their  parent's 
share,  if  more  than  one,  equally  amongst  them,  as  they 
attain  their  respective  ages  of  twenty-one  years,  and  that 
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the  interest  in  the  meantime  shaU  be  applied  i: 
bringing  ap,  maintoiance,  and  edacaticm,  and,  in 
only  one  child,  to  that  one  child  only :  Fnmde 
that,  in  case  of  the  decease  of  my  nid  daughter  ] 
wihout  leamtff  lawjui  iuue,  then  I  will,  orde 
direct,  and  I  do  hereby  give  and  bequeath  tl 
legacy  or  enun  of  3001.  lo  given  to  her,  to  my  aon 
and  William  Stott  equally  between  them  aba 
share  alike.  Also  I  give,  devise,  and  beqneath  m 
son  William  Stott,  all  that  my  tenenient,  &nn, 
ings,  and  premises,  situate  at  Wuerdale,  in  the  ps 
Bochdale  aforesaid,  and  in  the  occapation  of  D 
Ridings,  her  assigns  or  undertenants;  also  all 
several  closes,  inclosnrea,  or  parcels  of  meado 
pssture  land,  being  parcel  of  the  said  Bentbou 
Gatehouse  estates,  not  hereinbefore  diqMwed  of 
monly  called  and  known  fay  the  several  name  and 
of  the  Tombill  Meadow,  a  small  slip  of  land  adj 
the  North-east  comer  thereof,  extending  along  the 
side  of  the  Bochdale  Canal  to  an  occupation  bridf 
thereto,  and  bounded  on  the  Easterly  side  therecd 
occupation  road  leading  from  Benthouse  to  tfa 
bridge ;  also  the  Bent  Earth  meadow  and  garden  i 
ing  thereto ;  also  that  part  of  Benthonse  Fold  lying 
South-westerly  side  thereof,  and  divided  by  the  i 
way  leading  from  the  said  canal  bridge  towan 
GatehoQse ;  also  the  right  of  using  the  sud  n 
common  with  others  for  all  tenantable  pmposes 
the  privilege  of  using  the  water  flowing  from  the  1 
of  the  Bent  Meadow  through  the  said  Soatfaerl 
of  the  Benthonse  Fold,  for  watering  the  said 
bill  Meadow,  and  for  all  other  tenantable  purpose) 
also  the  fiill  right,  privilege,  and  authority  of  wi 
cattle,  and  to  take  up  water  for  house  use  and 
tenantable  purposes,  at  the  spring  or  well  at  the  e 
side  of  the  Benthonse  Fold,  near  the  comer  of  di 
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kitchen ;  also  a  field  called  the  Cloica,  and  a  small  slip        1854. 
of  land^  situate  at  Gatehouse  aforesaid,  commonly  called      bampobd 
Spencer's  Oarden,  but  now  converted  into  a  plantation ;  •• 

also  the  several  messuages,  cottages,  or  dwelling-houses 
situate  at  Gatehouse  aforesaid,  in  the  several  occupa- 
tions of  Edmund  Rigg,  James  Taylor,  and  Samuel 
Whitely ;  also  a  parlour  and  the  chamber  over  the  same, 
adjoining  to  the  bam  and  smithy,  and  in  the  occupa- 
tion of  John  Kershaw;  also  the  lower  bam  adjoining 
the  said  smithy  at  Gatehouse,  and  the  cart-house,  stable, 
and  shippon  also  standing  there,  in  my  own  occupation ; 
also  all  that  my  farm-house,  together  with  the  pig-cote 
and  necessary,  situate  at  Benthouse,  in  the  occupation 
of  John  Greenwood,  his  assigns  or  undertenants, — to 
hold  the  same  several  and  respective  tenements,  here- 
ditaments, and  privileges,  with  their  several  and  respect- 
ive appurtenances,  unto  my  son  William  Stott,  his  heirs 
and  assigns,  for  ever,  or  according  to  the  nature  and 
tenure  thereof,  charged  and  chargeable,  nevertheless,  as 
hereinafter  mentioned :  Provided  also,  and  it  is  my  will  Remainder  to 
and  mind,  and  I  do  hereby  declare,  that,  in  case  of  the 
decease  of  my  son  William  Stott,  without  leaving  lawftd 
issue,  then  I  give,  devise,  and  bequeath  the  same  tene- 
ments, hereditaments,  and  premises,  unto  my  said  son 
John  Stott,  his  heirs  and  assigns,  for  ever,  or  according 
to  the  nature  and  tenure  thereof:  Also,  I  give,  devise, 
and  bequeath  unto  my  daughters  Sarah  Stott  and  Susan 
Stott,  the  reversion  of  the  messuage  or  dwelling-house 
in  the  tenure  of  my  sisters  Mary  Stott  and  Sarab  Stott, 
bequeathed  to  them  for  life  in  my  late  father's  wil],  and 
the  appurtenances,  to  hold  to  them  from  and  immedi- 
ately after  the  decease  of  the  survivor  of  my  said  sisters, 
for  and  during  their  joint  lives,  and  the  life  of  the  survi- 
vor  of  them :  Provided,  that,  in  case  of  the  marriage  of 
either  of  my  said  daughters  Sarah  and  Susan,  I  will  and 
direct  that  the  benefit  in  the  said  dwelling-house  and 
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1854.       appmtenanoes  aihall  from  thenoe  oeaae,  and  go  to  the 
oth^  of  them ;  and,  in  case  of  the  marriage  or  death  of 


«•  the  sorviyor,  then  I  give,  devise,  and  bequeath  the  rever- 

sion  in  the  said  messuage  or  dwelling-houBe  and  appur- 
tenance to  my  son  William  Stott,  to  hold  to  him,  his 
heirs  or  assigns,  for  ever,  or  according  to  the  nature  or- 
tenure  thereof,  charged  and  chargeable,  neverthdess^ 
Charge  of  soot  and  I  hereby  chai^  the  said  tenements  and  heredita — 
MoUy'"'  ments  given  and  devised  to  him  witii  the  payment  o: 

the  sum  of  300/.,  which  I  hereby  give  and  bequeath 


my  daughter  Molly,  the  wife  of  Edmund  Bamford,  to 
paid  to  her  within  twelve  months  next  after  the 
of  the  survivor  of  me  and  my  said  wife  and  my  saL 
sisters  Mary  and  Sarah  Stott ;  also  charged  and  charg^^ 

and  800Z.  in      ^^^>  ^^^  ^  ^^  hereby  chaise  the  said  tenements 
fcvoor  of  hereditaments  with  the  payment  of  the  further  sum 

800/.,  which  I  hereby  give  and  bequeath  to  my  daught^^s:^ 
Susan  Stott  for  and  during  the  term  of  her  natural  li£S^   .- 
And  it  is  my  will  and  mind,  and  I  do  hereby  order 
direct,  that  my  said  son  William  Stott  do  pay  to 
said  daughter  Susan  lawful  interest  for  the  same  h 
or  sum  of  300/.  so  by  me  given  and  bequeathed  to 
by  half*yearly  payments,  the  first  of  which  I  will,  ord^ 
and  direct  shall  be  paid  within  six  months  next  after  tJic 
decease  of  the  survivor  of  me  and  my  said  wife :  Pro- 
vided, that,  in  case  of  the  decease  of  my  said  daughter 
Susan  without  leaving  lawful  issue,  then  it  is  my  vriU 
and  mind,  and  I  do  hereby  give  and  devise  the  said 
legacy  or  sum  of  money  so  bequeathed  to  my  said 
daughter  Susan,  to  my  said  daughter   Sarah,  dnrizig 
the  term  of  h&  natural  life ;  and  I  will,  order,  and  di- 
rect that  my  said  son  William  Stott,   his  heirs  and 
assigns,  do  pay  my  said  daughter  Sarah  lawful  interest 
in  like  manner  upon  the  said  legacy  or  sum  of  300/.  so 
given  and  bequeathed  to  her,  and  charged  as  herein- 
before mentioned  :  Provided  also,  and  it  is  my  will  sod 
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mind^  that^  in  case  of  the  decease  of  my  said  daughter        1854. 
Susan  without  leaving  lawful  issue^  then  I  will,  order,      bamtoed 
and  direct,  and  I  hereby  give  and  bequeath  the  said  ^' 

legacy  or  sum  of  300/.  so  given  and  bequeathed  to  my 
dac^hter  Susan,  to  my  said  sons  John  Stott  and  William 
Stott  equally,  share  and  share  alike ;  and  provided,  that ; 
in  case  of  the  decease  of  my  said  sons  without  leaving 
lawful  issue,  then  it  is  my  wiU  and  mind,  and  I  do  here- 
by give  and  bequeath  the  said  legacy  or  sum  of  money 
equally  amongst  my  daughters  then  living,  share  and 
share  alike  (except  as  to  my  daughter  Martha  and  her 
issue) ;  and,  in  case  of  the  decease  of  any  of  my  said 
daughters  (except  my  said  daughter  Martha  and  her 
iBBue)  leaving  lawful  issue,  I  will  that  such  issue  shall 
take  their  parents'  share,  and,  if  but  one,  to  that  one 
only :  Provided  further,  that,  in  case  of  the  decease  of  Remainder 
both  of  my  sons  John  Stott  and  William  Stott  without  ^fi^tHf  ""^ 
leaviny  lawful  issue,  then  it  is  my  will  and  mind,  and  I  do  ^^  J^^"  «?^ 
hereby  give,  devise,  and  bequeath  my  real  and  leasehold  out  iasae. 
estates  hereinbefore  given  and  devised  to  them  respective^ 
ty,   to  my  said  daughter  Molly,  the  wife  of  Edmund 
Samford,  to  hold  the  same  to  her,  her  heirs  and  assigns, 
for  ever,  or  according  to  the  nature  and  tenure  thereof 
Also,  I  give  and  bequeath  to  my  daughter  Sarah  Stott 
tbe  scarlet  bed,  bedding,  and  hangings,  and  bed-post,  in 
her  bed-chamber,  after  the  decease  of  my  said  wife :  Also 
I  give  and  bequeath  to  my  said  daughter  Susan  the  blue 
bed,  bedding,  and  hangings,  and  bed-post  in  her  bed- 
room, also  one  pair  of  mahogany  drawers  and  six  ma- 
hogany chairs :  Also,  I  give  and  bequeath  imto  my  said 
daughters  Sarah  and  Susan  equally  between  them,  my 
silver  pint,  two  silver  table-spoons,  one  half-dozen  of 
silver  tea-spoons,  one  pair  of  silver  tea-tongs,  a  set  of  china 
in  the  cupboard  in  the  higher  parlour,  and  one  looking- 
glass  :  Also,  I  do  hereby  allow  and  empower  my  said 
daughters  Sarah  and  Susan  to  choose  such  furniture  in 
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my  house  (at  the  decease  of  my  wife)  as  they  shall  see 
proper^  the  amoimt  in  the  whole,  over  and  above  what  is 
hereinbefore  bequeathed  to  them,  not  exceeding  the  sum 
of  20/.  of  lawftd  money  :  Also,  I  give,  devise,  and 
bequeath  my  seats  and  pews  in  the  chapel  at  Little- 
borough,  unto  my  said  sons  John  Stott  and  William 
Stott,  to  hold  the  same  to  them  as  tenants  in  common, 
and  not  as  joint-tenants,  they  my  said  sons  permitting 
and  allowing  my  said  daughters  Sarah  and  Susan  each  a 
sitting  in  the  said  seats  and  pews  during  the  term  of  their 
natural  lives :  And,  as  to  the  rest,  residue,  and  remainder 
of  all  my  estates  and  effects  not  hereinbefore  by  me 
otherwise  disposed  of,  I  give,  devise,  and  bequeath  the 
same  betwixt  my  said  sons  John  Stott  and  William  Stott 
equally,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint-tenants:  And  I  will,  order,  and  direct, 
that  my  executors  shall  not  be  accountable  for  more 
money  than  shall  actually  come  through  their  hands  by 
virtue  of  this  my  said  will ;  and  that  neither  of  them 
shall  be  answerable  or  accountable  for  the  acts,  deeds,  or 
neglects  of  the  other,  but  each  one  of  them  for  their  own 
acts,  deeds,  neglects,  and  defaults  only  :  And,  lastly,  I 
do  hereby  nominate,  constitute,  and  appoint  my  son-in- 
law,  Edmund  Bamford,  of  &c.,  James  Scholefield,  of 
&c.,  and  Richard  Shuttleworth,  of  &c.,  joint-executors 
of  this  my  last  will,  hereby  revoking  all  former  wills  by 
me  heretofore  made,  I  do  constitute  this  only  to  be  my 
last  will  and  testament,  consisting  of  six  sheets  of  paper, 
to  the  first  five  whereof  I  have  subscribed  my  name,  and 
to  the  last  have  set  my  hand  and  seal,  the  28th  of  Jan- 
uary, 1812.  "John  Stott/' 


"  Signed,  sealed,  published,  and  declared  by  the  with- 
in-named John  Stott,  the  testator,  as  and  for  his  last  will 
and  testament,  in  the  presence  of  us,  who  in  his  presence, 
and  in  the  presence  of  each  other,  at  his  request^  have 
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hereonto  subscribed  our  names  as  witnesses  (a  few  small        1854. 
interlineations^  and  some  erasures  being  first  made) .  Baictobd 

"  J.  Bamford,  Mary  Stott,  Jabez  Hamer.''  v- 

"n    ^  1  •  LiOM). 

Before  and  at  the  time  of  the  making  of  the  said  will,  g^^  ^^^^ 
the  said  John  Stott  was  the  husband  of  Anne,  his  lawful  ^«nily- 
wife,  and  had  by  the  said  Anne  certain  lawful  children, 
that  is  to  say,  Sarah,  bom  the  10th  of  August,  1772, 
Susan,  bom  in  1774,  Martha,  bom  the  3rd  of  January, 
1 776,  Molly,  bom  the  19th  of  June,  1777,  John,  bom  the 
6th  of  April,  1780,  and  William,  bom  the  30th  of  August, 
1792 ;  and,  before  and  at  the  time  of  the  making  of  the 
said  will,  the  said  Molly  had  become  and  was  the  lawful 
wife  of  one  Edmund  Bamford. 

John  Stott  (the  testator)  died  on  the  7th  of  March,  Death  of 
1812,  without  having  revoked  or  altered  his  said  will,  ^' 

leaving  his  said  wife  and  his  said  several  children  him 
surviving. 

The  said  William  Stott  died  on  the  4th  of  December,  Death  of  the 
1817,  unmarried  and  without  lawful  issue.  Mary  Stott,  ^"h^^i^;. 
the  sister  of  the  first-named  John  Stott  (the  testator), 
died  on  the  4th  of  March,  1820.  Sarah  Stott,  the  sister 
of  the  first-mentioned  John  Stott  (the  testator),  died  on 
the  26th  of  April,  1824.  Anne,  the  widow  of  the  first- 
named  John  Stott  (the  testator),  died  on  the  10th  of 
August,  1824.  Sarah  Stott,  the  daughter  of  the  first- 
mentioned  John  Stott  (the  testator),  died,  unmarried, 
on  the  28th  of  November,  1827.  Susan  Stott,  the 
daughter  of  the  first-mentioned  John  Stott  (the  testator) , 
died,  unmarried,  on  the  5th  of  April,  1837. 

On  the  7th  and  8th  of  November,  1840,  respectively,  DLsentaiUng 
the  said  John  Stott,  the  son,  being  then  in  the  actual  ^^'^^  a 
possession,  or  in  the  receipt  of  the  rents  and  profits  of  c-  74. 
the  said  several  messuages,  lands,  and  tenements  men- 
tioned in  the  writ  in  this  action,  executed  certain  deeds 
of  lease  and  release,  purporting  to  be,  and  being,  in  con- 
formity with  the  provisions  of  the  statute  made  in  the 
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1854.       session  of  parliam^it  held  in  the  third  and  finir&  yean 

Bamfobd"  ^^  *^  T^g^  of  His  late  Majesty  King  William  the 

V.  Fourth,  intituled  "  An  act  for  the  abolition  of  fines  and 

LOSD. 

recoTeries^  and  for  the  substitution  of  more  simple 
modes  of  assurance;^'  whereby  the  same  John  Stott 
purported  to  convey  the  said  several  messuages^  lands^ 
and  tenements  mentioned  ia  the  writ  in  this  action,  and 
devised  by  the  will  of  the  first-mentioned  John  Stott,  to 
William  Boberts  and  his  heirs.  To  have  and  to  hold  the 
same  unto  the  said  William  Boberts  and  his  heirs  to 
such  uses,  upon  and  for  such  trusts  and  purposes,  and  in 
such  manner,  as  the  same  John  Stott,  party  thereto, 
should  by  any  deed  or  deeds  iq[>poiQt,  and,  in  d^ult  of 
such  appointment,  and  so  far  as  the  same  should  not 
extend,  to  the  use  of  the  same  John  Stott,  his  heirs  and 
assigns  absolutely, — ^the  same  John  Stott  thereby  ex- 
pressly declaring  that  no  widow  of  his  should  have  or 
take  dower  out  of  or  from  the  said  hereditaments  and 
premises  thereby  granted  and  released,  or  any  part  or 
parcel  of  the  same.  The  said  deeds  were  duly  inrolled 
in  Her  Majesty^s  high  court  of  Chancery  within  six 
calendar  months  after  the  execution  thereof. 
Death  of  John.       The  said  John  Stott,  party  to  the  said  deed,  on  the 

26th  of  March,  1853,  died,  unmarried,  and  without 
lawful  issue,  having  on  the  19th  of  October,  1850,  duly 
made  his  last  will  and  testament,  signed,  attested,  and 
subscribed  according  to  law,  whereby  he  devised  that 
part  of  the  said  several  premises  in  the  writin  this  action 
mentioned  for  which  the  said  James  Chadwick  and 
Edward  Chadwick  defend,  to  the  said  James  Chadwick, 
for  life,  and  that  part  of  the  several  premises  in  the  writ 
in  this  action  mentioned  for  which  the  said  Sarah  Chad- 
wick defends,  to  the  said  Sarah  Chadwick,  for  the  term 
of  her  life. 

Molly,  the  daughter  of  the  said  first-mentioned  John 
Stott,  died  on  the  24th  of  February,  1826,  leaving  WU- 
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liam  Bamford^  her  eldest  lawful  son  and  heir,  her  snr-        1854. 
▼iving.     The  said  William  Bamford  died  on  the  24th  of      bamtobd 
November,  1850,  without  having  been  married,  and  in-        ^  «'• 
testate,  leaving  the  plaintiff,  his  only  brother  and  heir, 
him  surviving.     The  plaintiff  is  the  lawful  son  of  the 
said  Molly  Bamford,  and  is  her  heir-at-law.    Edmund 
Bamford,  the  husband  of  the  said  Molly,  died  on  the 
26th  of  July,  1850. 

The  said  James  Chadwick  and  Edward  Chadwick 
came  into  possession,  and  were  at  the  commencement  of 
this  action  in  the  receipt  of  the  rents  and  profits  of  the 
said  part  of  the  said  premises  for  which  they  so  defend 
as  aforesaid,  under  the  said  devise  to  the  said  James 
Chadwick :  and  the  said  Sarah  Chadwick  came  into  pos- 
session, and  was  at  the  commencement  of  this  action  in 
the  receipt  of  the  rents  and  profits  of  the  said  premises 
for  which  she  so  defends  as  aforesaid,  under  the  said 
devise  to  her. 

The  question  was,  whether  the  plaintiff,  on  the  22nd  Question. 
of  November,  1853,  was,  and  still  is,  entitled  to  the  pos- 
session of  the  messuages,  lands,  and  tenements  within 
in  the  said  writ  mentioned,  as  in  the  said  writ  alleged, 
or  any  part  thereof. 

Cowling  (with  whom  was  Hugh  Hill),  for  the  plain- 
tiff. The  testator  John  Stott,  at  the  time  of  the  making 
of  his  will,  and  at  the  time  of  his  decease,  had  two  sons, 
John,  and  William,  and  four  daughters,  Sarah,  Susan, 
Martha,  and  Molly.  Sarah  and  Susan  were  unmarried ; 
Martha  had  married  William  Sutcliffe,  and  Molly  mar- 
ried  Edmund  Bamford,  the  plaintiff's  father.  John  and 
William  were  both  immarried.  William  died  after  the 
testator,  viz.  on  the  4th  of  September,  1817.  In  1840, 
John,  the  testator's  eldest  son,  executed  a  disentailing 
deed;  and,  in  March,  1853,  he  died  (unmarried  and 
without  issue),  having  previously  made  a  will  devising 
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1854.  the  property  in  question  to  the  defendants.  The  tes^ 
Bakfobd  tator's  daughter  Molly  afterwards  died :  her  eldest  son 
also  died ;  and  the  plaintiff^  her  second  son^  claims  as 
her  heir-at-law.  Upon  this  state  of  fact^i^  the  question 
is^  whether  the  testator's  eldest  son  John  took  an  estate- 
tail  under  his  father's  will^— in  other  words^  whether 
''dying  without  leaving  lawful  issue/'  means  leaving 
issue  living  at  the  deaths  or  an  indefinite  failure  of  issue. 
It  is  submitted  that  he  took  a  fee^  with  an  executory 
devise  over  in  tlie  event  of  his  dying  without  leaving 
issue  living  at  his  death.  The  testator  devises  two  dif- 
ferent properties  to  the  two  sons^  charging  each  with  two 
annuities.  He  devises  certain  freeholds  called  Benthouse 
and  Gatehouse,  and  also  certain  leaseholds  at  Gate- 
house^ to  John^ ''  his  heirs  and  assigns  for  ever^  or  accord* 
ing  to  the  nature  or  tenure  thereof/'  charged  with  two 
sums  of  300/.  each  to  his  daughters  Sarah  and  Martha, 
who  were  to  receive  the  interest  thereof  for  life, — with  a 
proviso^  that,  in  case  of  the  decease  of  John,  without 
leamng  lawful  issue,  the  property  should  go  to  William, 
subject  to  those  two  charges.  He  then  goes  on  to  de- 
clare, that,  in  case  of  the  decease  of  Sarah  without  leav- 
ing lawful  issue,  the  legacy  of  300/.  so  given  to  her  should 
go  to  Susan  in  like  manner ;  and  that,  in  case  of  the 
decease  of  Susan  without  leaving  lawful  issue,  the  300/. 
was  to  be  divided  equally  between  his  sons  John  and 
William  ;  provided  that,  in  case  of  the  decease  of  the 
two  sons  '^without  leaving  lawful  issue,''  the  said 
legacies  should  be  divided  equally  amongst  the  testator's 
daughters  then  living  (except  Martha),  and  their  issue, 
if  dead.  He  then  goes  on  to  provide,  that,  in  case  of  the 
decease  of  Martha  'leaving  lawful  issue  or  children 
under  age,"  such  children  should  take  their  parent's 
bhare  on  attaining  twenty-one ;  and  that,  in  the  event  of 
Martha  dying  "  without  leaving  lawful  issue,"  the  legacy 
of  300/.  so  given  to  her  should  go  and  be  divided 
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between  his  sons  John  and  William.    Then  there  is  a        1854. 
similar  devise  of  freehold  and  leasehold  to  William,  with      bampoed 
a  similar  proviso  in  favour  of  John,  in  case  William  *• 

should  die  ''  without  leaving  lawful  issue/^  and  charged 
with  two  sums  of  300/.  respectively  to  Molly  and  Susan, 
in  the  same  words  as  in  the  devise  to  John.  Then 
comes  this  further  proviso, — "that,  in  case  of  the 
decease  of  both  of  my  sons  John  and  William  without 
leaving  lawful  issue,  then  it  is  my  will  and  mind,  and  I 
do  hereby  give,  devise,  and  bequeath  my  real  and  lease- 
hold estates  hereinbefore  given  and  devised  to  them 
respectively,  to  my  said  daughter  Molly,  the  wife  of 
Edmimd  Bamford,  to  hold  the  same  to  her,  her  heirs 
and  assigns,  for  ever,  or  according  to  the  nature  and 
tenure  thereof.^^ 

It  may  be  conceded  that  the  general  rule  is  as  laid 
down,  as  the  result  of  the  authorities,  in  2  Jarman  on 
Wills,  p.  418,  "  that  words  referring  to  the  death  of  a 
•person  without  issue,  whether  the  terms  be  *ifhe  die 
without  issue,*  ^  if  he  have  no  issue,*  or  '  if  he  die  before  he 
has  any  issue*  or  'for  want,*  or  '  in  default  of  issue*  un- 
explained by  the  context,  and  whether  applied  to  real  or 
to  personal  estate  (notwithstanding  the  distinction  taken 
between  these  two  species  of  property  in  some  of  the 
early  cases),  are  construed  to  import  a  general  indefinite 
failure  of  issue,  i.  e.  a  failure  or  extinction  of  issue  at  any 
period.^^  But  the  question  here  is,  whether  there  is  not 
upon  the  face  of  this  will  evidence  of  an  intention 
so  manifest  as  to  countervail  that  general  rule.  The 
testator  varies  the  expression.  In  dealing  with  the 
legacy  of  300/.  to  Martha,  he  provides,  "  that,  in  case  of 
the  decease  of  my  said  daughter  Martha,  leaving  lawful 
issue  or  children  under  age,  I  will,  order,  and  direct  that 
such  children  shall  receive  their  parent's  share  ;'*  and 
that,  "in  case  of  the  decease  of  my  said  daughter 
Martha  without  leaving  lawful  issue,  then  I  will,  order. 
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1854.       an^  direct^  and  I  do  hereby  give  and  bequeath  the  said 
Bamfobd      legacy  or  sum  of  SOOl.  so  given  to  her,  to  my  sons  John 
^'  and  William  equally  between  them."    [Maule,  J.  **  Law- 

fill  issue*'  comprehends  children  under  age:  if  "or 
children  under  age''  means  anything  different,  it  can 
only  mean  ill^timate  children.]  The  question  more 
immediately  tarns  upon  the  general  devise, — ^*  In  case 
of  the  decease  of  both  my  sons  Jcdin  and  William,  witii- 
out  leaving  lawful  issue,  then  it  is  my  will  and  mind, 
and  I  do  hereby  give,  devise,  and  bequeath  my  real  and 
leasehold  estates  hereinbefore  given  and  devised  to  them 
respectively,  to  my  said  daughter  Molly,  the  wife  <rf 
Edmund  Bamford,  to  hold  the  same  to  her,  her  heirs 
and  assigns,  for  ever,  or  according  to  the  nature  and 
tenure  thereof."  The  argument  on  the  other  side  will 
be,  that  the  devise  to  Molly,  being  after  an  indefinite 
failure  of  issue,  was  too  late.  On  the  part  of  the 
plaintiff,  it  is  submitted  that  John  and  William  took 
estates  in  fee,  with  an  executory  devise  over  to  Molly 
and  her  heirs,  in  the  event  of  their  dying  without  leav- 
ing issue.  This  is  unquestionably  the  true  construc- 
tion so  far  as  regards  the  leaseholds :  and  it  was  evi- 
dently the  intention  of  the  testator,  from  their  being 
limited  in  the  same  language,  that  the  freeholds  and  the 
leaseholds  should  go  the  same  way.  Forth  v.  Chapnum, 
1  P.  Wms.  663,  undoubtedly  lays  it  down  that  theprimft 
&cie  meaning  of  the  words  "  to  A.  and  his  heirs,  and, 
if  he  shall  die  without  leaving  issue,  then  over,"  imports 
an  estate-tail  in  the  realty  in  A. ;  and  that,  though  die 
same  words  are  applied  to  both  realty  and  personalty, 
the  law  presumes  that  a  different  disposition  was  in- 
tended as  to  each.  But  the  question  is,  whether  the 
context  does  not  shew  that  this  testator  used  the  phrase 
in  a  sense  different  from  what  the  law  presumes.  In  . 
Roe  d.  Sheers  v.  Jeffery,  7  T.  R.  589,  595,  Lord  Ken- 
yon  says:  ^'The  question  in  this  and  similar 
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whether  from  the  whole  context  of  the  will  we  can  col-        1854. 
lect,  that,  when  an  estate  is  given  to  A.  and  his  heirs  for      bakposd 
ever,  but,  if  he  die  without  issue,  then  over,  the  testator        ^J- 
meant  dying  without  issue  living  at  the  death  of  the  first 
taker.    The  rule  was  settled  so  long  ago  as  in  the  reign 
of  James  the  First,  in  the  case  of  Pells  y.  Brown,  Cro. 
Jac.  590,  where,  the  devise  being  to  Thomas,  the  second 
son  of  the  devisor,  and  his  heirs  for  ever,  and,  if  he  died 
without  issue,  'living  William  his  brother,  then  William 
should  have  those  lands,  to  him  and  his  heirs  for  ever, 
the  limitation  over  was  a  good  executory  devise.    That 
case  has  never  been  questioned  or  shaken,  but  it  has 
been  adverted  to  as  an  authority  in  every  subsequent 
case  respecting  executory  devises :  it  is  considered  as  a 
cardinal  point  on  this  head  of  the  law,  and  cannot  be 
departed  from  without  doing  as  much  violence  to  the 
established  law  of  the  land,  as  (it  was  supposed  by  the 
defendant's  counsel)  we  should  do  if  we  decided  this  case 
against  him.     On  looking  through  the  whole  of  this  will, 
we  have  no  doubt  but  that  the  testator  meant  that  the 
dying  without  issue  was  confined  to  a  failure  of  issue  at 
the  death  of  the  first  taker;  for,  the  persons  to  whom  it 
is  given  over  were  then  in  existence,  and  life-estates  are 
only  given  to  them.     Now,  taking  all  this  into  consider- 
ation together,  it  is  impossible  not  to  see  that  the  failure 
of  issue  intended  by  the  testator  was  to  be  a  failure  of 
issue  at  the  death  of  the  first  taker ;  and,  if  so,  the  rule 
of  law  is  not  to  be  controverted.     //  is  merely  a  question 
of  intention,  and  we  are  aU  clearly  of  opinion  that  there 
is  no  doubt  about  the  testator's  intention."     When  the 
testator  here  used  the  word  "  issue,''  he  evidently  meant 
children  or  immediate  issue :  the  limitation,  therefore, 
may  be  read,  *'  in  default  of  children  living  at  the  death." 
And  it  is  to  be  presumed  that  the  testator  intended  to 
use  the  same  words  in  the  same  sense  in  all  parts  of  the 
will.     In  Ridgway  v.  Munkittrick,  1  Drury  &  Warren, 
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1854.        ^>  ®^>  ^^  -^'  Sugden,  C,  says, — *'  It  is  argued  that  the 
~  gift  over  in  default  of  issue  gives  to  the  daughters  an 

V,  absolute  estate ;  for,  it  is  said,  were  it  real  estate,  limita- 

tions similar  to  those  would  clearly  give  them  an  estate 
in  fee-tail,  and,  if  so,  they  are  entitled  to  the  absolute 
property  in  this  as  personalty,  it  being,  as  I  admit,  quite 
dear,  that  words  which  in  realty  give  a  fee-tail,  are 
always  held  in  personalty  to  pass  the  absolute  interest. 
But,  in  this  argument,  the  parties  have  quite  overlooked 
this,  that  the  word  '  issue '  cannot  have  the  meaning 
which  they  would  ascribe  to  it.    The  testator  has  over 
and  over  again  translated  ' issue ^  to  mean  'children,' 
and  this  enables,  or  rather  compels,  me  to  put  a  particu- 
lar construction  on  the  word.    It  is  a  weU  settled  rule  of 
construction,  and  one  to  which,  from  its  soundness,  I  shall 
always  strictly  adhere^  never  to  put  a  different  construc- 
tion on  the  same  word,  where  it  occurs  twice  or  oftener 
in  the  same  instrument,  unless  there  appear  a  clear  tii- 
tention  to  the  contrary."    Again,  in  Doe  d.  JBlandford 
V.  Applin,  4  T.  R.  82,  87,  Lord  KenyoH  says,— "It 
would  be  difScult  to  put  two  different  interpretations 
on  the  word  issue."     [Maule,  J.     The  word  "  leaving,'* 
though  it  helps  your  argument,  is  not  conclusive.]     The 
same  phrase  is  used  in  dealing  with  the  annuities ;  and 
there  it  necessarily  must  mean  "  leaving  issue  living  at 
the  death."     The  circumstance,  therefore,  of  the  testa- 
tor using  the  expression  in  its  limited  sense  when  deal- 
ing with  the  leaseholds  and  the  annuities,  affords  some 
evidence  that  he  does  not  mean  to  use  it  as  to  the  free- 
holds in  the  sense  the  law  primd.  facie  implies.     Spew- 
ing of  the  300/.  each  bequeathed  to  his  daughters,  the 
testator  declares,  that,  ''  in  case  of  the  decease  of  his 
said  daughters  leaving  lawful  issue,  then  such  issue  shall 
take  their  parenfs  share.''    There,  "  issue  "  must  mean 
"children."     [Maule,  J.     "Parent"  will  comprehend 
a  grandfather  or  grandmother :  and  it  may  be  said  that 
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the  fact  of  the  testator's  going  out  of  the  way^  and  using  1854. 
the  general  term  "  parent/'  instead  of  *'  mother/'  rather  Bahfobd 
shews  that  he  did  not  mean  children,  in  the  sense  you  j^^^ 
contend  for.]  It  may  be  so :  but  the  primd.  facie  mean- 
ing o( parent  is,  the  immediate  ancestor  or  parent.  In 
the  next  clause,  the  intention  is  still  more  dear, — ''pro- 
vided that,  in  case  of  the  decease  of  my  said  daughter 
Martha  leaving  lawful  issue  or  children  under  age,  I 
will^  &c.,  that  such  children  shall  receive  their  parenfs 
share."  It  is  plain  that  ''issue"  and  "children"  are 
there  used  synonymously.  There  are  cases  where  the 
word  "  parent "  being  used,  "  issue "  has  been  held  to 
mean  "  children  "  only.  In  Pruen  v.  Osborne,  1 1  Simons, 
132,  the  testator  bequeathed  his  residue  to  the  children 
then  living  of  T.  B.  and  W.  C,  and  the  lawful  issue 
then  living  of  such  of  their  children  as  were  dead, 
as  tenants  in  common,  so  nevertheless  that  such  isstte 
should,  as  amongst  themselves,  take  as  tenants  in  com- 
mon, and  per  stirpes,  and  not  per  capita ;  it  being  his 
intention  that  such  isstie  should  have  only  the  shares 
which  their  respective  parents  would  have  been  entitled 
to,  if  living :  and  it  was  held,  that  the  word  "  issue  " 
must  be  taken  in  the  restricted  sense  of  "children." 
The  Vice-Chancellor  (Sir  L.  Shadwell)  said :  "  I  think 
that  the  great-grandchildren  are  excluded."  "  Moreover, 
I  am  of  opinion,  that,  if  there  be  nothing  more  in  a  will, 
or  other  written  instrument,  whereby  to  construe  the 
word  'issue,'  than  a  direction  that  the  issue  are  to  take 
the  shares  of  their  parents,  that  is  enough  to  confine 
the  general  meaning  of  the  word  '  issue '  to  the  particu- 
lar meaning  of '  children '  of  that  parent :  and  it  was  so 
held,  in  Leigh  v.  Norbury,  13  Ves.  340.  In  Sibley  v. 
Perry,  7  Ves.  522,  Lord  Eldon  put  the  same  construc- 
tion on  the  word  '  issue,'  because  he  found,  that,  in  a 
particular  clause,  the  use  of  the  word  '  parent '  restricted 
the  meaning  of  the  word  ^  issue.'    And  the  same  con- 


726  IN   THE   COMMON   TLEAB, 

1854.        stmction  was  adopted  in  a  case  that  came  before  Sir 
BA»oin>      William  Q«mt,  at  the  Rolls,  the  2nd  of  March,  1814, 
V'  — Harrington  v.  Lawrence  (not  reported).    There,  by  an 

indenture,  a  ftind  was  declared  to  be  in  trust  for  the 
children  of  a  marriage,  living  at  the  death  of  the  hus- 
band and  wife :  and  the  deed  then  provided^  that,  if  any 
should  die  in  the  lifetime  of  the  husband  and  wife,  leaiing 
issue,  such  issue  should  take  such  share  as  their  parent 
would  have  been  entitled  to  in  case  he  or  she  had  sur- 
vived the  husband  and  wife :  a  grandchild  of  a  child  of 
the  marriage  was  excluded.  Therefore  I  have  always  con- 
sidered it  as  settled,  that,  in  a  will,  or  in  a  deed,  if  it  is  a 
question  whether  the  word '  issue^  shall  be  taken  generally 
or  in  a  restricted  sense,  a  direction  that  the  issue  shall 
take  only  the  shares  which  their  parents  would  have  taken 
if  living,  must  be  taken  to  shew  that  the  word  'issue' was 
used  in  its  restricted  sense.''  And  in  a  very  recent 
ease, — Barker  v.  Barker ,  5  De  Gex  &  Sm.  753,  Vice- 
ChanceUor  Parker  held  that  ''issue''  must  mean  "  chil- 
dren," because  of  the  reference  to  the  "  parents."  [Jier- 
vis,  C.  J.  The  case  of  Sibley  y.  Perry  was  not  decided 
upon  the  bare  use  of  the  word  "  parent."  The  words 
"children"  and  "issue"  were  used  indifferently  in 
several  other  parts  of  the  will.]  Independently  of  the 
word  "  children,"  it  is  submitted,  that,  where  the  tes- 
tator uses  the  phrase  "  dying  without  kaving  issue,"  he 
means  "  dying  without  leaving  issue  living  at  the  death." 
From  the  whole  context  of  this  will,  it  is  impossible  he 
could  have  contemplated  an  indefinite  failure  of  issue. 
[Maule,  J.  "  Issue"  in  its  primd.  facie  construction  com- 
prehends  all    descendants.]     Dying  "without  leaving 


issue"  prim&  facie  means  a  failure  of  issue  at  that  time.«i.  ^s. 
It  has  been  so  held  in  many  cases,  unless  the  context  re        ^ 
quires  a  different  construction :  see  Doe  d.  GaOim  v 
GaUini,  5  B.  &  Ad.  621, 3  Ad.  &E.  344, 4N.  &  M. 
and  the  remarks  thereon  in  2  Jarman  on  Wills,  392,  ^st 
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aeq.  In  Porter  v.  Bradley,  3  T.  E.  143,  the  devise  was  1854. 
to  A.,  his  heirs  and  assigns  for  ever,  and,  if  he  die  leaving  Bamfobd 
no  issue  behind  him,  then  over :  and  it  was  held,  that  the  j^* 
limitation  over  was  good  by  way  of  executory  devise. 
[Jervis,  C.  J.  The  courts,  have  taken  advantage  of  a  very 
small  matter,  to  de&at  the  doctrine  of  perpetuity.] 
Many  remarks  have  been  made  upon  the  judgment  of 
Lord  Kenyon  in  Porter  v.  Bradley ;  but  the  decision 
itself  has  never  been  impeached.  In  Doe  d.  Smith  v. 
Webber,  1  B.  &  Aid.  713,  the  devise  was  to  M.  H.,  her 
heirs,  executors,  administrators,  or  assigns,  for  ever; 
and,  in  case  M.  H.  shall  happen  to  die  and  leave  no  child 
or  children,  then  to  J.  B.  and  her  heirs,  for  ever,  paying 
the  sum  of  1000/.  to  the  executor  or  executors  of  M.  H., 
or  to  such  person  as  M.  H.  by  her  will  shall  appoint : 
and  it  was  held,  that  the  words  "  child  or  children^^  were 
here  synonymous  with  ^'  issue,'^  and  that  this  was  not 
the  devise  of  an  estate-tail  to  M.  H.,  but  of  an  estate  in 
fee  to  M.  H.,  with  a  good  executory  devise  over  to  J.  B. 
in  case  M.  H.  died  leaving  no  issue  living  at  her  death. 
In  Glover  v.  Monckton,  3  Bingh.  13, 10  J.  B.  Moore,  453, 
the  testator  devised  lands  and  personalty,  in  trust  out  of 
the  rents,  to  apply  250/.  a  year  to  the  maintenance  of  his 
daughter  till  she  should  be  twenty-one,  or  marry,  and 
out  of  the  residue  as  much  as  should  be  thought  neces- 
sary for  the  maintenance  of  his  son  till  he  should  be 
twenty-one,  or  his  sister  marry,  and,  upon  his  attaining 
twenty-one,  or  his  sister's  marrying,  to  raise  5000/.,  and 
pay  the  interest  thereof  to  his  daughter  after  her  attain- 
ing twenty-one  or  marrying ;  and,  subject  thereto,  that 
the  trustees  should  stand  seised  of  the  residue  in  trust 
fijr  the  son  till  he  attained  twenty-one,  and  then  to  the 
use  of  the  son,  his  heirs,  executors,  and  administrators, 
for  ever :  but,  in  case  the  son  should  die  under  twenty- 
one,  and  the  daughter  survive,  or  in  case  the  son  should 
Hve  to  twenty-one,  and  afterwards  die  without  lawful 
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1854.        issue,  to  the  use  of  the  trustees  till  the  daoghter  attained 

Bajcpow)      twenty-one  or  married^  and  then  to  the  use  of  the  daogh- 

^'  ter  for  life,  with  divers  remainders  over :    it  was  held, 

LOBD. 

that  the  trustees  took  the  legal  estate  till  the  5000/.  was 
raised,  and  that,  but  for  the  intervention  of  the  trustees, 
the  son  would  have  taken  a  fee,  with  an  executory  devise 
over  in  the  event  of  his  dying  wiihmU  issue  ttmng  at  the 
time  of  his  death.    In  Doe  d.  Jones  v.  Owen,  1  B.  &  Ad. 
820,  Bayley,  J.,  referring  to  Doe  d.  Sheers  v.  Jeffery,  7 
T.  R.  589,  says, — "  There,  the  estates  devised  over  in 
case  of  the  grandson's  leaving  no  issue,  were  all  life- 
estates  ;  and  that  was  relied  on  by  Lord  Kenyon  as  a 
ground  for  deciding  that  the  testator  contemplated  a 
failure  of  issue  at  the  death  of  the  first  taker,  and  not 
an  indefinite  £ulure.     And  the  expression  was,  if  the 
grandson  should  depart  this  life  and  kave  no  issue,  which 
is  difierent  in  its  efiect  from  the  words  '  die  without 
issue;'    Porter  v.  Bradley"    These  authorities, — and 
many  more  might  be  cited  to  the  same  efiect, — shew  that 
the  courts  and  judges  have  always  been  astute  to  defeat  the 
application  of  a  rule  of  construction,  harsh  in  itself,  and 
often  contrary  to  the  intention  of  the  testator  :  and  here, 
it  is  submitted,  enough  appears  on  the  face  of  the  will  to 
shew  that  the  intention  of  the  testator  will  be  best  effect- 
uated by  construing  it  in  the  manner  above  suggested. 

Mellish,  for  the  defendants.  The  defendants  are  en- 
titled to  the  judgment  of  the  court.  The  rule  of  con- 
struction by  which  this  case  must  be  governed  has  long 
been  settled.  It  is  stated  with  much  force  and  deamess 
by  Mr.  Jarman,— 2  Jarman  on  WiUs,  417.  *'  In  ordi- 
nary language,  when  a  testator  gives  an  estate  to  a  per- 
son and  his  heirs,  with  a  limitation  over  in  case  of  his 
dying  without  issue,  he  means  that  the  devisee  shall 
retain  the  estate  if  he  leaves  issue  surviving  him,  and 
not  otherwise;  and,  where  the  phrase  is,  in  case  the 
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first  taker  die  before  he  has  any  issue,  or  if  he  have  no       1854. 
issue,  the  intention  probably  is,  that  the  estate  shall      bampoed 
belong  absolutely  to  the  devisee,  on  his  having  issue  bom.  ^^ 

But,  the  established  legal  interpretation  of  these  several 
expressions  is  different ;   for,  it  has  been  long  settled 
(though  the  rule,  it  will  be  remembered,  now  applies 
only  to  wills  made  before  the  year  1838,)  that  words 
referring  to  the  death  of  a  person  without  issue,  whether 
the  terms  be '  if  he  die  without  issue/  '  if  he  have  no  issue,' 
or,  •  if  he  die  before  he  has  any  issue,'  or '  for  want'  or,  '  in 
default  of  issue,'  unexplained  by  the  context,  and  whether 
applied  to  real  or  to  personal  e&tnte  (notwithstanding  the 
distinction  taken  between  these  two  species  of  property 
in  some  of  the  early  cases),  are  construed  to  import  a 
general  indefinite  failure  of  issue,  i.  e.  a  failure  or  extinc- 
tion of  issue  at  any  period.    This  rule,  however,  admits 
of  two  exceptions ;  the  first  is,  where  the  phrase  is  leav- 
ing no  issue ;  with  respect  to  which,  the  settled  distinc- 
tion is,  that,  applied  to  real  estate,  it  means  an  indefinite 
fJEulure  of  issue,  but,  in  reference  to  personal  estate  (and 
real  estate  directed  to  be  converted,  is  for  this  purpose 
i*egarded  as  personalty),  it  imports  a  failure  of  issue  at 
the  death.    Under  a  devise,  therefore,  to  A.,  or  to  A.  and 
Iiis  heirs,  and,  if  he  shall  die  and  leave  no  issue,  or  unth- 
out  leaving  issue,  then  over,  A.  would  take  an  estate- 
tail ;  but,  under  a  bequest  of  a  term  of  years,  or  other 
personal  estate,  in  the  same  language,  A.  would  take,  not 
the  absolute  interest  (as  he  would  if  the  indefinite  con- 
struction prevailed),  but  the  entire  interest  of  the  testa- 
tor, defeasible  on  his  (A/s)  leaving  no  issue   at  his 
death.     Forth  v.  Chapman,  1  P.  Wms.  663,  is  the  lead- 
ing authority  for  this  distinction,  but  it  has  been  con- 
firmed by  a  long  train  of  subsequent  decisions  (a)  ex- 

(a)  Atkinson  v.  Hutchinson,  245,  Sheffield  v.  Orrery,  3  Atk. 
3  P.  WmB.  258,  Sahharton  v.  282,  Lampley  v.  Blower,  3 
Sahbarlan,  Cas.  temp.  Talb.  55,      Atk.  396,  Sh^opard  v.  Lessing- 
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780  IN   THE   COMMON   PLEAS^ 

1854.        tending  down  to  the  present  period^  which  shew  that  it 
Bamfobd""  ^PP^®*  ®^®^  where  the  real  and  personal  estate  are  com- 
9.  prised  in  the  same  gift.     Lord  Kenyon^  indeed^  in  Por- 

ter v.  Bradley,  3  T.  R.  146^  questioned  the  soundness  of 
the  doctrine  (a) ;  but  his  dictum  is  inoonsisteut  with  a 
multitude  of  authorities^  and  has  received  the  pointed 
reprobation  of  both  Lord  Eldon  {b)  and  Sir  W.  Grant  (c) ; 
his  lordship  emphatically  declaring  that  it  went  'to  shake 
settled  rules  to  their  very  foundation.' ''  The  argument 
on  the  other  side  assumes^  firsts  that  ''issue''  means 
"  children ;''  secondly^  that  the  words  "  without  leaving 
lawful  issue/'  mean,  leaving  issue  living  at  the  death. 
''  Issue  "  cannot  here  be  read  "  children ;"  for,  in  that 
case,  if  John  had  died  leaving  a  grandchild,  the  estates 
would  have  gone  over  to  William ;  which  deariy  could 
not  have  been  the  testator's  intention.  Then  it  is  said, 
that,  inasmuch  as  the  word  "issue"  must,  in  reference 
to  the  legacies,  mean  "  children,"  therefore  it  must  re- 
ceive the  same  construction  in  reference  to  the  reaHty. 
That,  however,  is  seeking  to  explain  something  that  is  4 

perfectly  intelligible  by  something  which  is  obscure.  • 

The  natiural  and  obvious  meaning  of  "  issue,"  is,  any  de-  — 

scendant.     In  that  very  part  of  the  will  which  is  relied  JG 

on  to  help  out  the  construction  contended  for  on  the  ^ 

other  side,  there  are  undoubtedly  words  which  shew  that         ^^J 
the  testator  meant  the  dying  "  without  leaving  lawful        XLd 

ham.  Ambler,  122,  Gordon  y.  Agar  v.  Agar,  12  East»  253,        « ^, 

Adolphus,  3  Bro.  P.  C.  (Toml.  Bansey  v.  Grifiiks,  4  M.  A  S.        -  €. 

ed.)  306,  Benn  d.  Geering  y.  61,    Woollen  v.  Andtewei,  t 

Shenton,  Cowp.  410,  Goodtitle  Singh.  176,  9  J.  B.  Moore, 

d.  Feake  v.  Pegden,  2  T.  B.  248. 

720,  Daintry  v.  Daintry,  6  T.         (a)  Bat  see  his  jad^ent  ia 

E.  307,  Badjbrd  v.  Ba4fbrd,  Daintry  v.  Damtry,  6  T.  E. 

1  Keen,  486,  JDoe  d.  Cadogan  314. 

v.  Ewart,  7  Ad.  &  E.  636,  3  (b)  Crooke  v.  De  Vanda, 

P.  &  D.  197,  Walter  v.  Drew,  Vee.  197. 

Com.  Eep.  372,  Doe  d.  Ellis  y.         (e)  Elton  v.  Eaeon,  19  Yea^ 

Ellis,  9  East,  382,  Thtny  d.  77. 
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issue/^  to  mean  ^^  without  leaving  lawful  issue  living  at        1854. 
the  death  of  the  first  taker.^^     But  that  only  shews  that      bamfobd 
he  was  aware  of  the  diflTerent  effect  which  the  law  gives        ,  *• 

LOBD. 

to  those  words  as  applied  to  real  or  to  personal  property. 
The  argument  on  the  other  side  amounts  to  this^  that^ 
as  the  testator  evidently  understood  the  legal  construc- 
tion of  those  words  as  applied  to  personalty,  therefore  he 
must  be  taken  not  to  have  known  it  as  applied  to  real 
property.  The  general  rule  is  clearly  and  accurately 
laid  down  in  three  very  recent  decisions^ — Doe  d.  Cado^ 
gan  v.  Ewart,  7  Ad.  &  E.  736,  3  N.  &  P.  197,  in  the 
Queen's  Bench;  Doe  d.  Todd  v.  Duesbury,  8  M.  &  W. 
514,  in  the  Exchequer;  and  Doe  d.  Simpson  v.  Simpson, 
4  N.  C.  883, 5  Scott,  770,  in  this  court  (a) .  In  Doe  d.  Ca- 
doffon  v.  Ewart,  where  all  the  authorities  are  carefully 
collated.  Lord  Denman,  in  giving  the  judgment  of  the 
court,  says, — "In  the  case  of  Crooke  v.  De  Vandes, 
9  Yes.  197,  Lord  Eldon  thus  expresses  himself,  in  page 
203, — ^'When  I  read  the  case  of  Porter  v.  Bradley, 
speaking  with  all  due  deference  to  the  learned  judge 
who  expressed  that  dictum,  it  appeared  to  me  that  it 
went  to  shake  settled  rules  to  their  very  foundation.  I 
had  heard  the  case  of  Forth  v.  Chapman  cited  for  years, 
and  repeatedly  by  Lord  Kenyon  himself,  as  not  to  be 
shaken.  I  never  knew  it  shaken;  and,  if  Porter  v. 
Bradley  has  not  since  been  disturbed  in  the  court  of 
King's  Bench,  upon  the  principle  expressed  by  Lord 
Alvanley,  in  Campbell  v.  Campbell,  4i  Bro.  C.  C.  18, 
against  shaking  settled  rules,  I  vrill  not  add  to  the  autho- 
rity of  that  dictum.'  In  Elton  v.  Eason,  19  Ves.  77, 
Sir  W.  Grant,  M.  R.,  thus  begins  his  judgment, — 
'There  is  no  reason  why  the  same  words  may  not  be 
differently  construed,  when  they  apply  to  different  de- 

(a)  This  decision  was  after-      Blesard  v.  Simpson,  3  M.  &  G. 
wards  confirmed  by  the  Exche-      929,  3  Scott,  N.  E.  774. 
quer   Chamber:    see  Doe  d. 
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1854.       ecriptions  of  property,  govemed  by  different  roles/  And, 
Bamtobd      in  another  part^  he  says, — '  The  case  of  Orooke  y.  De 

j^^^         Vandes,  in  which  the  Lord  Chancellor  expresses  his 
opinion  very  strongly  in  favour  of  the  distinction  in 
Forth  V.  Chapman  (and  Lord  Hardwicke  has  repeatedly 
recognised  it),  appears  to  be  just  as  strong  as  this/ 
After  these  remarks  of  Lord  Eldon  and  Sir  W.  Grant, 
we  cannot  consider  the  case  of  Porter  v.  Bradley  to 
have  overturned  the  case  of  Forth  v.  Chapman ;  and, 
the  more  so,  as,  since  that  case,  there  have  been  the  two 
cases  of  Tenny  d.  Agar  v.  Agar,  12  East,  253,  and  Dan- 
sey  V.  Griffiths,  4  M.  &  Selw.  61,  in  this  court,  directly 
the  other  way.     And,  if  the  case  of  Porter  v.  Bradley, 
be  supportable  at  all,  it  can  only  be  on  the  ground  of  the 
words  behind  him  being  introduced  after  the  words  leav- 
ing no  issue ;  and  which  distinction  is  observed  upon  by 
Le  Blanc,  J.,  in  his  judgment  in  Tenny  d.  Agar  v.  Agar. 
And,  with  regard  to  Roe  d.  Sheers  v.  Jeffery,  that  case, 
if  supportable  at  all,  can  only  be  so  on  the  ground  of  the 
devise  over  being  of  life-estates.    Li  Bixrlow  v.  Salter, 
17  Ves.  483,  Sir  W.  Grant  says,  that,  in  Roe  d.  Sheers  v. 
Jeffery,  the  devise  over  was  only  of  life-estates,  and  od 
that  ground  Lord  Kenyon  compared  it  to  Pells  v.  Brown, 
Cro.  Jac.  590."     In  Doe  d.  Todd  v.  Duesbury,  8  M.  & 
W.  514,  the  devise  was,  to  J.  D.  and  his  assigns  duriug 
his  natural  life,  and,  from  and  after  his  decease,  unto  all 
and  every  his  child  and  children :  if  only  one  child,  then 
to  such  child,  his  or  her  heirs,  executors,  administrators, 
or  assigns ;  but,  if  more  such  children,  then  equally  to 
be  divided  amongst  them  share  and  share  alike,  and  to 
the  heirs,  executors,  admimstrators,  and  assigns  of  such 
children  respectively,  as  tenants  in  common,  and  not  as 
joint-tenants  :  but,  in  case  the  said  T.  D.  should  happen 
to  die  without  leaving  lawful  issue,  then  to  E.  T.,  E.  D., 
and  M.  D.,  and  to  their  heirs,  executors,  administrators,, 
and  assigns,  as  tenants  in  common,  and  not  as  joint— 
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tenants^  charged  with  the  payment  of  1000/.  in  that  case        1854. 
given  and  bequeathed  to  E.  H.,  to  be  paid  to  her  at  the      bampobd 
end  of  twelve  months  after  the  said  R.  T.,  E.  D.,  and  *• 

M.  D.^  their  heirs^  &c.^  should  come  into  the  possession 
of  the  same  premises.  At  the  time  of  the  testator's 
deaths  T.  D.  and  several  of  his  children  were  living :  and 
it  was  held^  that  the  limitation  over  to  R.  T.^  E.  D.^  and 
M.  D.,  did  not  operate  by  way  of  executory  devise^  nor 
vest  in  them  a  remainder  in  fee.  Bolfe^  B.^  in  delivering 
judgment^  there  says :  '^  The  present  case  is  clearly  dis- 
tinguishable from  that  of  Doe  d.  Smith  v.  Webber,  1  B. 
&  Aid.  713,  on  which  the  plaintiff  placed  so  much  re- 
liance ^  for^  there^  the  party  for  whose  benefit^  or  for  the 
benefit  of  whose  immediate  nominee^  the  charge  was  to 
take  effect,  was  herself  the  party  the  failure  of  whose 
issue  was  in  question^  and  the  court,  on  the  whole  con- 
text of  the  will,  felt  itself  warranted  in  concluding  that 
the  charge,  which  certainly  was  not  to  arise  till  after  the 
failure  of  issue  in  question,  was  to  arise  (if  at  all)  imme- 
diately on  the  death  of  the  tenant  for  life ;  and  the  conse- 
quence necessarily  was,  that  the  failure  of  issue  contem- 
plated by  the  testator,  was  a  failure  of  issue  at  the  death 
of  the  tenant  for  life.  As  to  the  other  cases  cited  in 
this  branch  of  the  argument.  Pells  v.  Broum,  Porter  v. 
Bradley y  Roe  d.  Sheers  v.  Jeffery,  and  some  others,  it  is 
only  necessary  to  say,  that,  whenever  the  words  '  die 
without  leaving  issue'  have  been  construed  to  mean  '  die 
without  leaving  issue  living  at  the  death/  the  courts  have 
always  relied,  or  professed  to  rely,  on  some  other  ex- 
pressions or  circumstances  apparent  on  the  face  of  the 
.will,  and  have  never  assumed  to  act  against  that  which 
we  consider  to  be  a  long-established  settled  rule  of  con- 
struction, namely,  that,  in  wills  of  real  estates,  those 
words  refer  to  a  general  failure  of  issue  at  any  time, 
however  remote.  Whether  the  circumstances  on  which 
the  courts  have  relied  as  justifying  a  different  construe- 


784  IN   THE   COMMON   PLEAS, 

1854.        tion^  have  always  been  such  as  to  warrant  their  decision^ 

Bamfobd"    ^  ^^*  ^^^  *^®  question.     It  is  enough  for  us  to  say  they 

«•  have  always  professed  to  rest  such  decisions  on  some  ad- 

LOBD. 

ditional  expressions  or  circumstances  not  to  be  found  in 
the  will  now  before  us"  In  Doe  d.  Simpson  v.  Simp* 
son,  4  N.  C.  333^  5  Scott^  770^  a  devise  of  copyhold  lands 
(where  there  was  no  custom  to  entail)  to  J.  S.  and  his 
heirs^  but,  if  J.  S.  should  die  without  leaving  any  child 
or  children,  to  M.  B.  and  her  heirs, — was  held  to  pass  a 
fee-simple  conditional  to  J.  S.  Tindal,  C.  J.,  in  deliver- 
ing the  judgment  of  the  court,  there  says :  ''The  argu- 
ment on  the  part  of  the  defendants  appears  to  stand 
thus, — that  a  limitation  after  a  general  '  dying  without 
issue'  receives  a  different  construction,  according  to  the 
subject-matter  of  devise ;  that,  if  the  devise  be  of  real 
estate,  the  words  above  mentioned  are  construed  to  mean 
a  general  faUure  of  issue,  and  thereby  give  the  first  taker 
an  estate-tail,  and  the  devise  over  becomes  good  as  a  re- 
mainder; but  that,  if  the  devise  be  of  leaseholds  or 
personalty,  in  which  no  estate-tail  can  properly  exist, 
the  same  words  are  construed  to  mean  a  '  dying  without 
issue  living  at  the  death  of  the  first  taker.'  And  it  is 
observed  that  this  distinction  is  so  well  established,  that 
Lord  Chancellor  Macclesfield,  in  the  case  of  Forth  v. 
Chapman,  interprets  these  very  same  words,  in  the  same 
will,  in  a  difierent  sense,  according  as  they  were  applied 
to  real  estate  or  personalty.  It  is  urged,  therefore,  that, 
as  the  first  taker  cannot  take  an  estate-tail  in  the  pre- 
mises devised,  by  reason  of  the  tenure  of  the  property, 
so  that  the  limitation  over  cannot  be  good  by  way  of  re- 
mainder ;  so,  in  order  to  efiectuate  the  manifest  inten- 
tion of  the  testator,  the  failure  of  issue  must  be  restricted 
'  to  the  dying  without  issue  living  at  the  death  of  the 
first  takers,'  so  as  to  make  the  limitation  over  good  by 
way  of  executory  devise.  But,  admitting  the  position  laiiW 
down  by  the  defendants  to  be  just  when  applied  to  th^ 
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case  of  leasehold  or  personalty ,  we  can  see  no  reason  for       1854. 
holding  it  applicable  to  the  case  now  before  \xa" — be-      bamtoed 
cause  the  subject-matter  of  the  devise  was  real  estate.  «• 

These  authorities^  it  is  submitted^  are  conclusive.     In 
Wood  V.  Baron,  1  East,  259 — where,  under  a  devise  to  A. 
of  all  the  testator's  whole  estate  and  effects  real  and  per- 
sonal, &c.,  ''  who  shall  hold  and  enjoy  the  same  as  a 
place  of  inheritance  to  her  and  her  children  or  her  issue 
for  ever;  and,  if  it  should  so  happen  that  A.  should  die 
leaving  no  child  or  children,  or  A.'s  children  should  die 
without  issue,''  then  over;   A.  was  held  to  take  an 
estate-tail, — Lord  Kenyon,  professing  to  explain  Porter 
V.  Bradley  and  Roe  d.  Sheers  v.  Jeffery,  says :  ^'  In  Porter 
V.  Bradley,  the  words  were  *  leaving  no  issue  behind  him/ 
In  Roe  V.  Jeffery,  the  words  were  '  in  case  he  should 
depart  and  leave  no  issue,'  and  the  limitation  over  was 
of  estates  for  lives  to  persons  then  in  esse.    These  cir- 
cumstances shewed  that  the  testators  in  the  respective 
instances  meant  to  confine  the  limitations  over  to  the 
event  of  a  dying  without  issue  at  the  time  of  the  death 
of  the  first  taker."   In  Glover  v.  Monckton,  8  Bingh.  18, 
10  J.  B.  Moore,  458,  the  ground  of  the  decision  pro- 
bably was,  that  the  devise  over  was  of  a  life-estate. 
Upon  the  whole  it  is  submitted  that  there  is  nothing 
upon  the  face  of  this  will  to  indicate  such  a  clear  inten- 
tion on  the  part  of  the  testator  to  use  the  words  in  ques- 
tion other  than  according  to  their  ordinary  technical 
meaning,  as  to  justify  the  court  in  taking  this  case  out 
of  the  general  rule.  {Jervis,  C.  J.  In  Daintry  v.  Daintry, 
6  T.  R.  807,  Lord  Kenyon  expressly  adopts  the  rule  in 
Forth  Y.  Chapman :  he  says, — ''  This  is  precisely  like  the 
case  of  Forth  v.  Chapman,  where  Lord  Macclesfield  re- 
lied on  the  word  'leaving,'  saying,  that,  where  used  in 
the  limitation  ol  personal  property,  it  is  confined  to 
'leaving  issue  at  the  time  of  the  death.'      Therefore, 
as  to  the  real  estate,  I  think  that  J.  Daintry  takes  an 
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estate-tail :  as  to  the  personalty^  he  takes  for  life^  and^  if 
he  has  children^  he  takes  it  absolutely;  if  he  leave  no 
children,  then  it  will  go  over  to  the  uncle  by  way  of  an 
executory  devise/'  But,  in  Roe  d.  Sheers  v.  Jeffery,  7 
T.  R.  589,  again,  he  qualifies  it.]  (a). 

Cowling,  in  reply.  It  is  admitted  that  the  rule  con- 
tended for  on  the  other  side,  is  a  technical  rule  of  con- 
struction ;  and  the  29th  section  of  the  7  W.  4  &  1 
Vict.  c.  26  {b)  shews,  that,  in  the  opinion  of  the  l^is- 
lature,  the  construction  which  the  courts  have  put  upon 
the  words  "  die  without  issue,''  or  ''die  without  leaving 
issue,"  or  "  have  no  issue,"  is  in  general  directly  con- 
trary to  the  intention  of  the  testator.  The  tail  con- 
struction of  this  will  is,  that  John  took  in  fee,  with  an 
executory  devise  over  to  William,  in  case  John  should 
die  without  issue  (or  children, — it  is  immaterial  which,) 
living  at  his  death.  [Jfotife,  J.  ''  Issue"  cannot  mean 
'^  children,"  in  the  first  devises  to  John  and  William ;  it 
must  mean  '^  descendants."  You  say  it  has  the  same 
range,  when  you  come  to  the  last  proviso?]     The  gene- 


(a)  And    see    Weakley    d. 
Knight  V.  Bugff,  7  T.  E.  322. 

(b)  Which  enacts  "that,  in 
any  devise  or  bequest  of 
real  or  personal  estate,  the 
words  *'  die  without  issue,"  or 
"  die  without  leaving  issue,"  or 
"  have  no  issue,"  or  any  other 
words  which  may  import  either 
a  want  or  failure  of  issue  of  any 
person  in  his  lifetime  or  at  the 
time  of  his  death,  or  an  inde- 
finite failure  of  his  issue,  shall 
be  construed  to  mean  a  want 
or  failure  of  issue  in  the  life- 
time or  at  the  time  of  the  death 
of  such  person,  and  not  an  in- 
definite failure  of  his  issue,  un- 
less a  contrary  intention  shall 


appear  by  the  will,  by  reason 
of  such  person  having  a  prior 
estate-tail,  or  of  a  preceding 
gift*  being,  without  any  impli- 
cation arising  firom  such  words, 
a  limitation  of  an  estate-tail  to 
such  person  or  issue,  or  other- 
wise: Provided  that  this  act 
shall  not  extend  to  cases  where 
such  words  as  aforesaid  import 
if  no  issue  described  in  a  pre- 
ceding gift  shall  be  bom,  or 
if  there  shall  be  no  issue  who 
shall  live  to  attain  the  age  or 
otherwise  answer  the  descrip- 
tion required  for  obtaining  a 
vested  estate  by  a  preceding 
gift  to  such  issue." 
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ral  role  is  not  denied ;  but  the  question  is^  what  is  the 
meaning  of  the  testator^  as  collected  from  the  whole  will 
taken  together.  {Jervis,  C.  J.  I  observe  that  my 
Brother  Williams,  in  Cole  v.  Goble,  ant^,  Vol.  XIII,  p. 
445, 455  {a),  speaking  of  Lord  Kenyon's  doubt  in  Porter 
y.  Bradley  as  to  the  soundness  of  the  decision  in  Forth 
v.  Chapman,  says  that  it  '^  has  been  as  completely  stifled 
as  anything  possibly  could  be.'^  And  he  goes  on  to  say 
that  *'  Lord  Ellenborough  said  that  Lord  Kenyon  himself 
had  often  acted  upon  the  rule  ;^^  but  he  does  not  say 
where,  (i)]  In  Walter  v.  Drew,  1  Com.  Rep.  372,  and 
all  the  other  cases  relied  on  in  the  judgment  of  the  court 
of  Queen's  Bench  in  Doe  d.  Cadogan  v.  Ewart,  there  was 
nothing  except  the  particular  expression  on  which  to 
found  the  decision.  [Maule,  J.  If  the  original  devise  to 
John  and  his  heirs  means  such  heirs  as  are  issue  or  de- 
scendants of  his  body,  and  granting  that  leaving  means 
at  the  time  of  his  death,  the  devise  over  is  not  an  execu- 
tory devise,  because  the  former  estate  was  not  a  fee,  but 
an  estate-tail.]  The  first  devise  clearly  gave  John  a  fee, 
Hfith  an  executory  devise  over  upon  failure  of  his  issue  at 
the  time  of  his  death. 


1854. 


Bampobd 

V, 
LOSD. 


Jervis,  C.  J.     I  am  of  opinion  that  the  judgment 


of 


(a)  There,  the  devise  was  as 
follows: — "1    give    and    be- 
queath unto  my  granddaughter 
3£ary   Anne,  the  house    and 
land,  with  all  the  rights  and 
appurtenances  belong  thereto, 
situate  at  B, ;"  and,  after  a  be- 
quest to  her  of  a  sum  of  200^. 
due  on  a  bond,  the  testatrix 
proceeded  as  follows, — "But, 
in  the  event  of  the  said  Mary 
Anne  dying  without  having  any 
la^qfUlissue,  it  is  my  will  that  the 
said  house  and  lands,  and  the 
said  200?.,  do  revert  to  the  sur- 
vivor or  survivors  of  my  other 


granddaughters,  to  be  divided 
between  them  share  and  share 
alike:"  and  it  was  held,  that 
Mary  Anne  took  an  estate-toil 
in  the  realty,  and  an  absolute 
interest  in  the  200/. 

(5)  This  was  a  mistake  of  the 
reporter.  The  learned  judge 
was  alluding  to  what  was  said 
by  Lord  Eldon  in  Crooke  v.  De 
Vandes,  9  Ves.  203,—"  I  had 
heard  the  case  of  Forth  v. 
Chapman  cited  for  years,  and 
repeatedly  by  Lord  Kenyon 
himself,  as  not  to  be  shaken." 
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the  court  in  this  case  ought  to  be  for  the  defendants; 
and  I  arrive  at  that  conclusion  because  I  think^  that^ 
under  the  will  in  question  the  testator's  son  John  took 
an  estate-tail,  and  not^  as  has  been  contended  by  Mr. 
Cowlings  w  estate  in  fee^  with  an  executory  deTise  over 
in  the  event  of  his  dying  without  leaving  issue  at  his  death. 

The  will  deals  with  two  properties :  the  one, — con- 
sisting of  both  freehold  and  leasehold^ — the  testator 
gives  to  his  son  John^  his  heirs  and  assigns,  for  ever,  or 
according  to  the  nature  or  tenure  thereof.  If  it  had 
stopped  there,  it  would  have  given  him  a  fee-simple. 
But  the  will  goes  on, — after  charging  the  property  so 
devised  to  John  with  two  sums  of  800/.  each  in  feivour 
of  the  testator's  daughters  Sarah  and  Martha, — ''pro- 
vided that,  in  case  of  the  decease  of  my  said  son  John 
without  leaving  lawful  issue,  then  I  give  and  devise 
the  same  estates  and  tenements  and  hereditaments,  so 
charged,  to  my  son  William,  to  hold  the  same  to  him, 
his  heirs  and  assigns,  for  ever,  or  according  to  the  nature 
or  tenure  thereof.''  And  so  he  proceeds  in  like  manner 
with  the  second  property  which  he  gives  to  his  son  Wil- 
liam, with  a  similar  proviso  in  favour  of  John,  in  the 
event  of  William  dying  without  leaving  lawful  issue,  and 
likewise  charged  with  two  several  sums  of  300L  each  in 
favour  of  his  daughters  Susan  and  Molly.  Then  he 
concludes  with  a  proviso,  "  that,  in  case  of  the  decease 
of  both  my  sons  John  and  William  without  leaving  lawful 
issue,  then  it  is  my  will  and  mind,  and  I  do  hereby  give, 
devise,  and  bequeath  my  real  and  leasehold  estates  here- 
inbefore given  and  devised  to  them  respectively,  to  my 
said  daughter  Molly,  the  wife  of  Edmund  Bamford,  to 
hold  the  same  to  her,  her  heirs  and  assigns,  for  ever,  or 
according  to  the  nature  and  tenure  thereof." 

It  is  admitted  by  Mr.  Cowling  that  the  devises  t 
John  and  William,  followed  by  the  proviso  giving  the 
remainder  to  Molly  in  the  event  of  both  John  and  Wil- 
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liam  dying  without  leaving  lawful  issue,  would,  primft       1854. 
facie  give  them  an  estate-tail.      But  it  is  said,  that,      bakfobd 
although  that  is  the  legal  technical  import  of  the  words  «• 

XiOHD 

used,  yet  the  context  shews  that  they  were  not  used  by 
the  testator  in  that  sense.  It  was  not  denied  by  Mr. 
Mellish,  on  the  part  of  the  defendants,  that  the  court 
wiU,  in  order  to  effectuate  a  clear  intention  of  the  testa- 
tor, give  words  a  construction  different  from  their  ordi- 
nary prim&  facie  meaning :  but  I  think  he  has  effectually 
answered  the  arguments  of  Mr.  Cowling.  The  expres- 
sions relied  on  by  Mr.  Cowling  to  support  his  view,  are 
found  in  that  part  of  the  will  which  relates  to  personalty. 
But  it  is  notorious,  as  a  rule  of  construction,  that  the 
words  "dying  without  leaving  issue ^'  have  a  different 
meaning  as  applied  to  real  and  to  personal  property :  it 
is  well  settled,  that,  as  to  the  former,  they  mean  an  in- 
definite failure  of  issue,  that  is,  a  failure  of  issue  at  any 
time :  and,  as  to  the  latter,  a  failure  of  issue  at  the  time 
of  the  death.  We  are,  in  truth,  asked  to  infer,  that,  be- 
cause the  testator,  or  the  gentleman  who  drew  the  will, 
knew  the  meaning  of  these  words  as  applied  to  per- 
sonalty, therefore  he  was  ignorant  of  their  meaning  as 
to  realty.  It  seems  to  me  that  we  are  bound  by  the 
technical  rule  of  construction,  and  that  there  is  nothing 
in  this  will  to  indicate  such  a  clear  intention  as  to  jus- 
tify us  in  departing  from  it.  For  these  reasons,  I  think 
the  defendants  are  entitled  to  judgment. 

Maule,  J.  I  am  of  the  same  opinion.  The  will 
seems  to  have  been  drawn  by  a  person  not  unacquainted 
with  the  difference  in  the  Je  of  construction  as  «gards 
real  and  personal  property.  The  first  devise  is  of  the 
Benthouse  and  Gatehouse  estates,  and  of  certain  lease* 
holds,  to  John,  "  his  heirs  and  assigns,  for  ever,  or  ac- 
cording to  the  nature  or  tenure  thereof :''  that  is,  for  an 
estate  of  inheritance,  or  for  an  absolute  interest,  accord- 


740  IN   THE   COMMON   PLEAS^ 

1854.        ing  as  the  nature  and  description  of  the  property  admit: 
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^'  his  son  John  without  leaving  lawful  issue,  he  gave  the 
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same  estates  to  William,  to  hold  to  him,  his  heirs  and 
assigns,  for  ever,  or  according  to  the  nature  and  tenure 
thereof.  He  then  gives  to  William  certain  other  pro- 
perty, also  consisting  of  freehold  and  leaseholds,  to  hold 
to  him,  his  heirs  and  assigns,  for  ever,  or  according  to 
the  nature  and  tenure  thereof:  and  he  makes  similar 
provisions  for  the  going  over  to  John  of  the  estates  de- 
vised to  William,  in  the  event  of  William  dying  without 
leaving  lawful  issue.  It  was  at  first  insisted,  on  the  part 
of  the  plaintiff,  that  ^^  lawful  issue  "  there  meant  "  child- 
ren ''  only :  afterwards,  it  was  su^ested  that  it  might 
mean  '^  any  descendants.^^  But,  in  truth,  the  two  devises 
are  not  difficult  of  interpretation,  and  do  not  require  any 
stretch  of  construction.  Upon  the  established  rule  of 
construction^  they  can  only  give  to  John  and  to  William 
estates-tail  in  the  freeholds  devised  to  them  respectively. 
The  words  ^'  to  him,  his  heirs  and  assigns,  for  ever,  or 
according  to  the  nature  and  tenure  thereof,''  contemplate 
two  classes, — heirs  general,  and  heirs  of  the  body.  I 
think  it  is  abundantly  clear  that  the  testator  here  meant 
heirs  of  the  body,  and  not  heirs  general ;  and  that  makes 
an  estate-tail.  According  to  the  established  rules  of 
construction,  therefore,  I  tlunk  the  devise  to  John  gave 
him  an  estate-tail  in  the  Benthouse  and  Gatehouse  estates, 
with  remainder  to  William ;  and  that,  in  like  manner, 
the  devise  to  William  of  the  other  estate,  gave  him  an 
estate-tail,  with  remainder  to  John.  Then  comes  the 
proviso  upon  which  the  question  more  immediately  turns, 
and  which  was  meant  to  provide  for  the  event  of  John 
and  William  both  dying  without  leaving  lawful  issue, — 
'^  Provided  further,  that,  in  case  of  the  decease  of  both 
my  sons  John  and  William  without  leaving  lawful  issue, 
then  it  is  my  will  and  mind,  and  I  do  hereby  give,  de- 
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vise  and  bequeath  my  real  and  leasehold  estates  herein-        1854. 
before  given  and  devised  to  them  respectively,  to  my      bameord 
said  daughter  Molly,  the  wife  of  Edmund  Bamford,  to  ^^ 

hold  the  same  to  her,  her  heirs  and  assigns,  for  ever,  or 
according  to  the  nature  aud  tenure  thereof y^' — thus  in  the 
same  way  noting  the  difTerent  kinds  of  succession  of  the 
different  sets  of  property.    The  words  there,  "dying 
without  leaving  lawful  issue,'^  ought,  I  think,  to  be  in- 
tended to  give  the  same  estate  to  Molly  in  the  event  of 
both  dying  without  issue,  as  was  given  by  the  same 
words  in  the  former  devises,  in  the  event  of  one  only 
dying  without  issue.     It  is  said,  that,  though  the  original 
devise  would  have  given  an  estate-tail,  if  it  had  stood 
alone,  yet  a  different  construction  is  to  be  put  upon  it  by 
reason  of  the  use  of  the  same  expressions  as  applied  to 
the  personalty.     It  has  long  been  established  that  the 
words  ''  dying  without  leaving  lawful  issue,'^  in  a  devise 
of  real  estate,  mean  an  indefinite  failure  of  issue,  but,  in 
the  case  of  a  bequest  of  leaseholds,  or  personalty,  a  dying 
without  leaving  issue  living  at  the  death  of  the  first 
taker.    The  reason  for  this  distinction  is  well  expound- 
ed by  Tindal,  C.  J.,  in  Doe  d.  Simpson  v.  Simpson,  4 
N.  C.  833,  5  Scott,  770, — "  that,  in  the  case  of  property 
descendible  to  heirs,  the  words  of  the  devise,  by  restrict- 
ing the  general  sense  of  the  word  '  heirs,'  amount  to 
t:he  limitation  of  an  estate  '  to  the  devisee,  and  the  heirs 
of  his  body/  which  limitation,  in  cases  where  the  statute 
cle  donis  does  not  apply,  conveys  a  fee  conditional,  and, 
^^ben  that  statute  does  apply,  conveys  an  estate- tail ;  that 
t;be  estate  so  limited  descends  in  either  case  to  the  heirs 
special  of  the  first  taker,  subject,  in  the  former,  to  be 
defeated  by  the  birth  of  issue,  and,  in  the  latter,  by  a 
common  recovery, — that  is,   subject  to    consequences 
which  necessarily  belong  to  the  nature  of  such  estates 
respectively.*'     The  testator  here  seems  to  have  been 
aware  of  the  different  rules  of  construction  as  applied  to 
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the  different  species  of  property.  I  think  there  is  nothing 
in  those  parts  of  the  will  which  are  relied  on  by  Mr. 
Cowling,  to  contravene  the  clear  intent  of  the  testator, 
as  expressed  in  the  original  devises,  viz.  to  confer  an 
estate-tail  upon  the  two  sons ;  and  then  the  remainder 
in  tail  which  is  implied  is  cut  down  by  the  disentailing 
deed  of  the  7th  and  8th  of  November,  1840.  Construing 
it  by  the  strict  and  well-established  rule,  the  will  gives 
John  and  William  an  estate-tail ;  and,  if  so,  the  defend- 
ants, who  claim  under  John,  the  survivor,  are  entitled  to 
judgment. 


Cresswell,  J.    I  am  of  the  same  opinion.    The  first 
devise  is,  to  the  testator's  son  John,  his  heirs  and  assigns, 
for  ever,  or  according  to  the  nature  or  tenure  thereofl 
That,  of  course,  if  it  stood  alone,  would  give  him  the  fee. 
But  it  is  followed  by  a  proviso,  that,  in  case  of  the  de- 
cease of  John  ''  without  leaving  lawM  issue,''  the  estate 
shall  go  to  William,  '^his  heirs  and  assigns,  for  ever,  or 
according  to  the  nature  or  tenure  thereof.''    The  words, 
''  dying  without  issue  "  sometimes  have  the  effect  of  en- 
larging the  previous  estate,  as  in  Doe  d.  Todd  v.  Duesbury 
8  M.  &  W.  514,  and  sometimes,  as,  where  the  estate  is 
to  go  over  on  failure  of  issue  of  the  first  taker,  of  cutting 
down  the  interest  to  an  estate-tail;   and  that  wholly 
irrespective  of  the  effect  to  be  given  to  the  word  ''  leav- 
ing."    It  was  formerly  contended  in  many  cases  that  the 
words  "  dying  without  leaving  issue,"  must  be  intendi 
to  mean  without  leaving  issue  living  at  the  death  of  th 
first  taker,  and  consequently  that  the  executory 
over  was  good.     But  Doe  d.  Cadogan  v.  JEkoart,  Doe  d 
Todd  V.  Duesbury,  and  other  cases,  have  since  dedd 
that  the  word  ^4eaving"  has  not  that  specific  effect^^ 
The  devise  to  the  testator's  son  William  is  in  predsel 
the  same  terms  as  the  devise  to  John.     Then  comes  tb 
proviso,  in  similar  terms,  giving  the  estates  over  to 
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daaghter  Molly  in  case  of  the  death  of  both  the  sons        1854. 
'*  without  leaying  lawful  issue/'     It  is  clear  upon  the      baictobd 
authorities,  that  this  created  an  estate-tail :  and  then  the  ^' 

LOSD. 

disentailing  deed  of  November^  1840^  put  an  end  to  all 
the  plaintiff's  claim.  Reference  has  been  made  to  various 
other  parts  of  the  will^  to  limit  the  time  when  the  failure 
of  issue  was  to  operate ;  but  all  that^  I  think^  is  satis- 
factorily answered  by  Mr.  Mellish  :  the  expressions  re- 
lied on  are  used^  and  correctly  used^  as  applicable  to 
personalty  only ;  and  there  is  no  reason  why  we  should 
assume  that  the  testator  did  not  equally  know  the  legal 
construction  of  the  same  words  as  applied  to  real  pro- 
perty. For  these  reasons^  I  concur  with  my  Lord  and 
my  Brother  Maule  in  thinking  that  the  defendants  are 
entitled  to  the  judgment  of  the  court  upon  this  special 
verdict. 

Judgment  for  the  defendants. 


The  Ecclesiastical  Commissioners  for  England  v. 
The  London  and  South-Western  Railway  Com- 
pany. 

X  HE  following  case  was  stated  for  the  opinion  of  the  The  lord  of  a 
court,  pursuant  to  the  Common  Law  Procedure  Act,  ^^^S^^^to^ 

1852,  15  &  16  Vict.  C.  75,  S.  49  :—  fines  on  enr- 

,  render  and  ad- 

The  plamtiffs  are  lords  of  the  manor  of  Sutton  Court,  mittance  to 

in  the  county  of  Middlesex,  formerly  annexed  to  and  ^^entitied^to 

forming  part  of  the  separate  estate  of  the  Deanery  of  the  ^^  P*^^* 

cathedral  church  of  St.  Paul,  London,  and  the  defend-  npon  the  eze- 

ants,  under  the  provisions  of  The  Windsor,  Staines,  and  ^y^oe  by  a*° 

South- Western  Railway  Act  (No.  1.),  1847,  prior  to  the  copyholder  to  a 

•'  ^  '  *  railway  com- 

pany under  the 
95th  section 
of  the  Lands  Claoses  ConBolidation  Act,  8  &  9  Vict.  c.  18,  or  upon  the  inrolment  of  such 
eooTejuice;  nor  to  any  oompemntion  (under  s.  96)  for  the  loes  thereof. 
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1854.  IStli  of  July,  1852^  became  the  purchasers  of  the  onder- 
The Eccu.81.  ^^"^S  by  the  said  act  authorised;  and  the  same  was 
A8TI0AL  Com-   thereupon,  and  is  now,  legally  vested  in  the  said  company 

HIB8I0KIBS  J*       1  «       •' 

poB  EKGLAifD    accordingly. 

The  ^ndon        ^^  ^^e  13th  of  July,  1852,  a  deed  was  duly  executed 
AKB  South-     by  the  parties,  of  which  the  following  is  a  copy : — 
Railway  Co.        "  This  indenture,  made  the  13th  day  of  July,  1852^  be- 
tween John  Luke  Wetten,  of  kc.,  of  the  one  part,  and  The 
London  and  South- Western  Railway  Company,  incor- 
porated by  act  of  parliament,  of  the  other  part :  Whereas, 
under  and  by  virtue  of  the  last  will   and  testament 
of  Luke  Wetten,  deceased,  dated  the  17th  of  September, 
1806,  the  said  John  Luke  Wetten  is  seised  or  possessed 
for  an  estate  for  his  life  of  and  in  the  copyhold  messuages 
or  dwelling-houses,  lands,  and  premises,  lately  belonging 
to  the  said  Luke  Wetten,  deceased,  situate  and  being  in 
the  parishes  of  Chiswick  and  Ealing,  in  the  said  county 
of  Middlesex,  comprising  therein  the  pieces  of  land 
hereinafter  described,  and  intended  to  be  hereby  con- 
veyed, being  copyhold  of  the  manors  of  Sutton  Court  and 
Ealing,  in  the  said  county  of  Middlesex :  And  whereas, 
by  virtue  of  the  Windsor,  Staines^  and  South- Western 
Railway  Act  (No.  1.),  1847, — in  which  was  incorpora- 
ted the  Lands  Clauses  Consolidated  Act,  1845,  8  &  9 
Vict.  c.  18, — the  Windsor,  Staines,  and  South- Western 
(Richmond  to  Windsor)  Railway  Company  were  autho- 
rised to  make  and  maintain  the  Windsor,  Staines,  and 
South- Western    (Richmond  to  Windsor)   Railway,  as 
therein  mentioned :  And  whereas  the  pieces  of  land  and 
hereditaments  hereinafter  described,  and  intended  to  be 
hereby  conveyed,  having  been  required  by  the  said 
Windsor,   Staines,  and  South- Western   (Richmond  to 
Windsor)  Railway  Company,  for  the  purposes  of  their 
said  railway,  the  last-mentioned  raUway  company  con- 
tracted  with  the  said  John  Luke  Wetten,  who  as  such 
tenant  for  life  as  aforesaid  was  enabled  by  the  said  acts 
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of  parliament^  or  one  of  them,  to  seize  the  said  pieces  of        1854. 
land  and  hereditaments  hereinafter  described,  for  the  the  Eoclksi- 
absolute  purchase  thereof  in  fee-simple  in  possession,  ac-    astical  Com- 

JT  t  ^  MI8SI0NEBS 

cording  to  the  custom  of  the  manors  of  which  the  same   fob  England 

pieces  of  land  are  respectively  holden,  free  from  incum-    j^j  London 

brances,  at  the  sum  of  250/. :  and  the  said  John  Luke     ^  South- 

Westjekn 

Wetten  agreed  to  accept  from  the  said  last-mentioned    Railway  Co. 
railway  company  the  further  sum  of  1000/.  as  compensa- 
tion for  the  severance  of  the  entirety  of  the  said  copy- 
hold premises  by  the  said  pieces  of  land  so  taken  by  the 
said  railway  company,  and  for  residential  injury,  and  for 
all  other  permanent  damages  or  injury,  and  also  for  the 
rights  given  to  the  said  company  by  the  3rd  section  of 
the  said  contract:  And  whereas,  in  further  compliance 
with  the  directions  of  the  said  Lands  Clauses  Con- 
solidation Act,    1845,   the   said   last-mentioned    com- 
pany, on  the  14th  of  November,  1849,  paid  the  sum 
of  250/.  (being  such  purchase  or  consideration  money 
as  aforesaid),  and  the  sum  of  1000/.  (being  such  com- 
pensation money  as  aforesaid)  into  the  Bank  of  Eng- 
land, in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  court  of  Chancery,  to  his  account  tbere 
"  Ex  parte  The  Windsor,  Staines,  and  South- Western 
(Richmond  to  Windsor)  Railway  Company,  in  the  matter 
of  The  Windsor,  Staines,  and  South- Western  Railway 
Act  (No.  1.),  1847,^'  as  appears  by  the  receipt  in  writing, 
dated  the  said  14th  of  November,  1849,  of  the  cashier 
of  the   said  bank:     And   whereas,    pursuant   to    the 
provisions    for    that   purpose    contained    in    the   said 
Windsor,  Staines,  and    South- Western   (Richmond  to 
Windsor)  Railway  Act  (No.  1.),  1847,  the  said  Windsor, 
Staines,  and  South-Westem   (Richmond  to  Windsor) 
Railway,  and  the  benefit  of  all  agreements  and  proceed- 
ings  whatsoever  entered  into   or  taken   by   the   said 
Windsor,  Staines,  and  South-Westem    (Richmond  to 
Windsor)  Railway  Company,  for  the  purchase  or  acqui- 
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1854.  sition  of  any  lands^  tenements^  and  hereditaments^  and 
The  Egolbsi-  all  rights^  powers,  and  privileges  by  the  said  last-men- 
^mibsionbm"  tioiied  act  conferred  upon  or  vested  in  or  otherwise  be- 
FOB  ENOLAjn)  longing  to  the  said  last-named  company,  have  been  duly 
The  Londov  transferred  to,  and  are  now  legally  vested  in,  the  said 
Wbstbbn  London  and  South- Western  Railway  Company :  Now, 
Railway  Co.  ^j^jg  indenture  witnesseth,  that,  in  consideration  of  the 
said  sum  of  250/.  paid  by  the  said  Windsor,  Staines,  and 
South- Western  (Richmond  to  Windsor)  Railway  Com- 
pany  into  the  Bank  of  England  as  hereinbefore  is  men- 
tioned, which  sum  the  said  John  Luke  Wetten  doth 
hereby  acknowledge  to  have  been  so  paid,  and  doth 
admit  it  to  be  in  full  for  the  absolute  purchase  of  the 
fee-simple  and  inheritance  in  possession  of  and  in  the 
hereditaments  and  premises  intended  to  be  hereby  con- 
veyed, and  also  in  consideration  of  the  premises,  and  of 
68.  to  the  said  John  Luke  Wetten  now  paid  by  the  said 
London  and  South- Western  Railway  Company,  the 
receipt  whereof  is  hereby  acknowledged.  He,  the  said 
John  Luke  Wetten,  as  well  in  respect  of  his  estate  and 
interest  in  the  premises,  as  in  execution  of  the  powers 
for  this  purpose  given  by  the  Lands  Clauses  Consolida- 
tion Act,  1845,  doth  hereby  grant  and  convey  unto  the 
said  London  and  South- Western  Railway  Company,  and 
their  successors.  All  that  piece  of  copyhold  land,  con- 
taining one  acre,  one  rood,  and  twelve  perches  (be  the 
same  more  or  less),  situate,  lying,  and  being  in  the  said 
parish  of  Chiswick,  and  within  and  parcel  of  the  manor 
of  Sutton  Court,  in  the  said  county  of  Middlesex,  being 
part  of  a  certain  larger  piece  or  parcel  of  land  distin- 
guished in  that  part  of  the  map  or  plan  of  the  said 
Windsor,  Staines,  and  South- Western  (Richmond  to 
Windsor)  Railway  deposited  in  the  oflSce  of  the  derk  of 
the  peace  for  the  said  county  of  Middlesex,  which  re- 
lates to  the  said  parish  of  Chiswick,  by  the  number 
56.  a. ;  and  also  all  that  piece  of  copyhold  land,  ocmtain- 
ing  fourteen  perches  (be  the  same  more  or  less),  situate, 
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lyingj  and  being  in  the  said  parish  of  Ealing,  and  within  1854. 
and  parcel  of  the  manor  of  Ealing,  otherwise  Zealing,  in  The  Ecoleai- 
ihe  said  county  of  Middlesex,  being  part  of  certain  larger  missiokb^ 
pieces  or  parcels  of  land  and  hereditaments  distinguished  ^*  Englakd 
in  that  part  of  the  said  map  or  plan  of  the  said  railway  Thb  Loxdok 
which  relates  to  the  said  parish  of  Ealing  by  the  num-  Wsstxbk 
bers  1.  and  2.,  and  which  said  two  several  pieces  of  land  ^^^^^^^  Co. 
and  hereditaments  intended  to  be  hereby  granted  and 
conveyed  adjoin  each  other,  and  contain  together  one 
acre,  one  rood,  and  twenty-six  perches,  or  thereabouts, 
and  are  more  particularly  delineated  and  described  in 
the  plan  thereof  drawn  in  the  mai^n  of  these  presents, 
and  therein  coloured  red.  Together  with  all  ways,  rights, 
and  appurtenances  whatsoever  to  the  said  pieces  of  land 
and  hereditaments  hereby  conveyed,  or  intended  so  to 
be,  respectively  belonging  or  appertaining ;  And  all  the 
estate,  right,  title,  and  interest  of  the  said  John  Luke 
Wetten,  or  which  he  is  by  the  Lands  Clauses  Consolida- 
tion Act,  1845,  impowered  to  convey  in,  to,  and  upon 
the  same  lands  and  hereditaments.  To  hold  the  premises 
unto  the  said  London  and  South- Western  Railway  Com- 
pany, their  successors  and  assigns,  for  ever,  according  to 
the  true  intent  and  meaning  of  the  said  acts  of  parlia- 
ment :  And  it  is  hereby  declared  that  these  presents 
are  intended  to  operate  and  take  effect,  not  only  as  a 
grant  and  release  by  the  said  John  Luke  Wetten  in 
respect  of  his  estate  and  interest  in  the  said  several 
pieces  of  land  and  hereditaments  intended  to  be  hereby 
conveyed  and  assured,  but  also  as  a  conveyance  of  the 
same  pieces  of  land  and  hereditaments  made  as  near  to 
the  form  in  Schedule  A.  to  the  Lands  Clauses  Consolida- 
tion Act,  1845,  as  the  circumstances  of  the  case  will 
admit :  And  the  said  John  Luke  Wetten,  for  himself, 
his  heirs,  executors,  and  assigns,  doth  hereby  covenant 
with  the  said  London  and  South- Western  Railway  Com- 
pany, that,  immediately  before  the  execution  of  these 
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1854.  presents^  the  said  pieces  or  parcels  of  land  and  heredita- 
The  EccimT  Daents  hereby  conveyed,  or  intended  so  to  be,  were,  and, 
ASTicAL  Com-   jjy  virtue  of  the  hereinbefore-recited  will  of  the  said  Lnke 

HISBI0NBB8        ^rr  i  i 

poB  Ekgland  W etten,  deceased,  stood  limited  or  settled  to  the  use  of 
The  London    ^™  *^®  ^^^  John  Luke  Wetten  and  the  heirs  of  his  body, 
AND  SoiTTH-    and  ^o,  upon,  or  for  no  other  antecedent  use  or  trust  what- 
HiiLWAT  Co.   soever ;  and  that,  notwithstanding  any  act,  deed,  or  thing 
whatsoever  by  him  the  said  John  Luke  Wetten,  or  any 
person  lawfully  or  equitably  claiming  &om,  through, 
under,  or  in  trust  for  him,  or  by,  through,  or  under  the 
said  Luke  Wetten,  deceased,  made,  done,  or  knowingly 
permitted  or  suffered  to  the  contrary,  the  said  London 
and  South- Western  Railway  Company,  their  successors 
and  assigns,  shall  or  lawfully  may  peaceably  enter  upon 
and  hold  and  enjoy  the  said  pieces  or  parcels  of  land  and 
hereditaments  intended  to  be  hereby  conveyed,  witii 
their  appurtenancee,  free  from  all  adverse  estates,  rights, 
titles,  claims,  and  demands  whatsoever ;  and  that  the  said 
John  Luke  Wetten,  and  every  person  having  or  claiming 
any  estate,  right,  title,  or  interest  in,  to,  or  out  of  the 
said  piece  of  land  and  hereditaments,  or  any  part  thereof, 
from,  through,  under,  or  in  trust  for  him,  or  through  or 
under  the  said  Luke  Wetten,  deceased,  shall  and  will, 
upon  the  request  and  at  the  expense  of  the  said  London 
and  South- Western  Railway  Company,  their  successors 
and  assigns,  make,  do,  and  execute,  or  cause  to  be  made, 
done,  and  executed,  all  such  further  or  other  acts,  deeds, 
conveyances,  or  assurances,  for  further,  better,  or  more 
satisfactorily  conveying  or  assuring  the  said  pieces  of 
land  and  hereditaments  hereby  conveyed,  or  intended  so 
to  be,  with  the  appurtenances,  unto  the  said  London 
and  South- Western  Railway  Company,  their  successors 
and  assigns,  for  ever,  in  manner  aforesaid,  and  according 
to  the  true  intent  and  meaning  of  these  presents,  as  by 
the  said  London  and  South- Western  Railway  Company, 
their  successors  and  assigns,  as  their  counsel  in  the  laWi 
shall  be  reasonably  required.     In  witness,  &;c.'' 
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The  said  indenture  was  duly  executed  and  delivered        1854. 
by  the  said  John  Luke  Wetten  on  the  said  13th  of  July,   the  EcclksT 
1852,  at  which  date  the  said  John  Luke  Wetten  was  the    astical  Com- 

lOSSIONSBS 

tenant  by  copy,  duly  admitted,  of  the  said  hereditaments,    tob  England 
as  for  an  estate  for  his  life,  according  to  the  custom  of   t^^  London 

the  said  manor.  ^J  South- 

western 

The  said  indenture  was  entered  on  the  rolls  of  the    Railway  Co. 
said  manor  of  Sutton  Court,  on  the  application  of  the  Indenture  in- 
said  London  and  South- Western  Railway  Company,  in 
or  about  the  month  of  February,  1853. 

By  the  custom  of  the  manor  of  Sutton  Court,  the  lord  Customary  fine 
is  entitled  to  a  fine  equal  in  amount  to  two  years'  im- 
proved value,  upon  every  alienation  by  surrender  and 
admittance. 

By  the  custom  of  the  same  manor,  the  lord  is  entitled 
to  seize  quousque  in  the  hands  of  the  lord,  if  the  surren- 
deree make  default  in  being  admitted  when  and  so  soon 
as  proclamations  shall  have  been  duly  made  at  three 
successive  courts. 

In  accordance  with  the  provision  contained  in  the 
96th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  incorporated  in  the  defendants'  act,  the  London 
and  South- Western  Railway  Company  have  applied  to 
the  plaintiffs  to  enfranchise  the  hereditaments  so  granted 
and  conveyed  to  them  as  aforesaid,  and  the  plaintiffs 
are  willing  to  enfranchise  the  said  hereditaments,  upon 
being  paid  such  amount  as  they  shall  be  entitled  to 
under  the  provisions  of  the  said  last-mentioned  statute 
in  that  behalf. 

The  following  are  the  sections  of  the  Lands  Clauses 
Consolidation  Act,  1845,  bearing  upon  the  question  at 
issue : — 

Section  95.     "  Every  conveyance  to  the  promoters  of  8  &  9  Vict.c. 
the  undertaking,  of  any  lands  which  shall  be  of  copy-      '  '     ' 
hold  or  customary  tenure,  or  of  the  nature  thereof,  shall 
be  entered  on  the  rolls  of  the  manor  of  which  the  same 
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1854.        shall  be  held  or  parcel ;  and^  on  payment  to  the  steward 

Thi  EooLBflT  ®f  ^^^^  manor  of  such  fees  as  would  be  due  to  him  on 

ASTicAL  Com-   the  surrender  of  the  same  lands  to  the  use  of  a  purchaser 

voB  England  thereof^  he  shall  make  such  enrolment ;  and  every  such 

The  London    conveyance,  when  so  enrolled,  shall  have  the  like  effect 

AMD  SoTTTH-    jj^  rcspcct  of  such  copyhold  or  customary  lands,  as  if  the 

Railway  Ck).   same  had  been  of  freehold  tenure,  nevertheless,  until 

such  lands  shall  have  been  enfiranchised  by  virtue  of  the 

powers  hereinafter  contained,  they  shall  be  continued 

subject  to  the  same  fines,  heriots,  and  services  as  were 

theretofore  payable  and  of  right  accustomed/' 

Section  96.  Section  96.     "  Within  three  months  after  the  inrol- 

ment  of  the  conveyance  of  any  such  copyhold  or  custom- 
ary lands,  or  within  one  month  after  the  promoters  of 
the  undertaking  shall  enter  upon  and  make  use  of  the 
same  for  the  purposes  of  the  works,  whichever  shall  first 
happen,  or,  if  more  than  one  parcel  of  such  lands  holden 
of  the  same  manor  shall  have  been  taken  by  them,  then 
within  one  month  after  the  last  of  such  parcels  shaU 
have  been  so  taken  or  entered  upon  by  them,  the  pro- 
moters of  the  undertaking  shall  procure  the  whole  of  the 
lands  holden  of  such  manor  so  taken  by  them,  to  be  en- 
franchised, and  for  that  purpose  shall  apply  to  the  lord 
of  the  manor  whereof  such  lands  are  holden  to  enfiran- 
chise  the  same,  and  shall  pay  to  him  such  compensation 
in  respect  thereof  as  shall  be  agreed  upon  between  them 
and  him ;  and,  if  the  parties  fail  to  agree  respecting  the 
amount  of  the  compensation  to  be  paid  for  such  enfran- 
chisement, the  same  shall  be  determined  as  in  other 
cases  of  disputed  compensation ;  and,  in  estimating  such 
compensation,  the  loss  in  respect  of  the  fines,  heriots, 
and  other  services  payable  on  death,  descent,  or  aliena- 
tion, or  any  other  matters,  which  would  be  lost  by  the 
vesting  of  such  copyhold  or  customary  lands  in  the  pro- 
moters of  the  undertaking,  or  by  the  enfranchisement  of 
the  same,  shall  be  allowed  for.'' 
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Section  97.     "  Upon  payment  or  tender  of  the  com-        1854. 
pensation  so  agreed  upon  or  determined^  or  on  deposit   r^^^  Ecclesi- 
thereof  in  the  Bank  in  any  of  the  cases  hereinbefore  in    -^tioal  Com- 

^  laSSIONXBS 

that  behalf  provided,  the  lord  of  the  manor  whereof  such  pob  Enoland 
copyhold  or  customary  lands  shall  be  holden  shall  enfran-  xhb  London 
chise  such  lands,  and  the  lands  so  enfranchised  shall  for  ^^^^^' 
ever  thereafter  be  held  in  free  and  common  socage ;  Railway  Co. 
and,  in  default  of  such  enfranchisement  by  the  lord  of  Section  97. 
the  manor,  or  if  he  fail  to  adduce  a  good  title  thereto  to 
satisfaction  of  the  promoters  of  the  undertaking,  it  shall 
be  lawful  for  them,  if  they  think  fit,  to  execute  a  deed- 
poll,  duly  stamped,  in  the  maimer  hereinbefore  provided 
in  the  case  of  the  purchase  of  lands  by  them ;  and 
thereupon  the  lands  in  respect  of  the  enfranchisement 
whereof  such  compensation  shall  have  been  deposited  as 
aforesaid,  shall  be  deemed  to  be  enfranchised,  and  shall 
be  for  ever  thereafter  held  in  free  and  common  socage." 
It  has  been  agreed  between  the  parties,  that,  if  the 
plaintiffs  are  entitled  to  claim  a  fine  as  upon  admittance, 
upon  the  execution  of  the  conveyance  by  the  copyhold 
tenant,  pursuant  to  the  said  95th  section,  and  the  said 
inrolment  of  the  said  conveyance,  or  if,  in  estimating 
the  amount  of  compensation  to  be  paid  for  such  enfran- 
chisement, the  plaintiffs  are  entitled  by  law  to  claim  in 
respect  of  the  fine  to  which  they  would  have  been  enti- 
tled if  the  estate  in  question  had  become  vested  in  the 
said  company  by  surrender  and  admittance  according  to 
the  custom  of  the  manor,  instead  of  the  said  statutable 
conveyance,  then,  in  either  of  the  said  cases,  the  sum 
which  the  plaintiffs  are  entitled  to  receive  for  such  com- 
pensation is  311/. :  but,  if,  in  estimating  the  said  com- 
pensation, the  plaintiffs  are  not  entitled  to  make  any 
claim  in  respect  of  the  said  fine,  the  plaintiffs  are  to  re- 
ceive  the  sum  of  259/.,  and  no  more.  And  it  is  hereby 
ftirther  agreed,  that  each  party  shall,  in  either  event, 
pay  their  own  costs. 


752  IN   THE   COMMON    PLEAS^ 

1854.  The  questions  on  which  the  opinion  of  the  court  is  de- 

The  Ecclesi-  ®^^>  ^^f — ^*>  whether  the  plaintiffs  are  entitled  to 

ASTicAL  Com-  the  payment  of  any  fine,  either  upon  execution  of  the 

IQSSIONEBS  •■.     •                                 • 

poB  England  said  conveyance  by  the  copyholder  under  the  provisions 

The  London  ^^^^^  said  95th  section,  or  upon  inrolment  of  the  con- 

AND  South-  veyance, — secondly,  whether,  in  estimating  the  said  com- 

Railway  Co.  pensation,  the  plaintiffs  are  entitled  to  claim  from  the 

Qnedions.  defendants  in  respect  of  the  said  fine  in  manner  before 

mentioned. 


Huffh  Hill,  for  the  plaintiffs.  The  plaintiffs  are  en- 
titled to  recover  the  value  of  this  fine  in  one  way  or  the 
other.  The  95th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  8  &  9  Vict.  c.  18,  enacts  that  "every  con- 
veyance  to  the  promoters  of  the  undertaking,  of  any 
lands  which  shall  be  of  copyhold  or  customary  tenure,  or 
of  the  nature  thereof,  shall  be  entered  on  the  rolls  of 
the  manor  of  which  the  same  shall  be  held  or  parcel ; 
and,  on  payment  to  the  steward  of  such  manor  of  such 
fees  as  would  be  due  to  him  on  the  surrender  of  the 
same  lands  to  the  use  of  a  purchaser  thereof,  he  shall 
make  such  inrolment ;  and  every  such  conveyance,  when 
so  inroUed,  shall  have  the  like  effect,  in  respect  of  such 
copyhold  or  customary  lands,  as  if  the  same  had  been  of 
freehold  tenure,  nevertheless,  until  such  lands  shall  have 
been  enfranchised  by  virtue  of  the  powers  hereinafter 
contained,  they  shall  continue  subject  to  the  same  fines, 
rents,  heriots,  and  services,  as  were  theretofore  payable 
and  of  right  accustomed,''  Then,  the  96th  section  enacts, 
that,  "  within  three  months  after  the  inrolment  of  the 
conveyance  of  any  such  copyhold  or  customary  landsj  or 
within  one  month  after  the  promoters  of  the  undertaking 
shall  enter  upon  and  make  use  of  the  same  for  the  pur- 
poses of  the  works,  whichever  shall  first  happen,  the  pro- 
moters of  the  undertaking  shall  procure  the  whole  of 
the  lands  holden  of  such  manor  so  taken  by  them,  to  be 
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enfranchised^  and  for  that  purpose  shall  apply  to  the       1854. 
lord  of  the  manor  whereof  such  lands  are  holden,  to  en-   rp^j  ecclesi- 
franchise  the  same,  and  shall  pay  to  him  such  compen-    astioal  Com- 

'^    ''  ^  MISSIONEBS 

sation  in  respect  thereof  as  shall  be  agreed  upon  between  tok  England 
them  and  him ;  and^  if  the  parties  fail  to  agree  respect-  x^e  London 
ing  the  amount  of  the  compensation  to  be  paid  for  such  ^  South- 
enfranchisement^  the  same  shall  be  determined  as  in  Railway  Co. 
other  cases  of  disputed  compensation ;  and^  in  estimating 
such  compensation^  the  loss  in  respect  of  the  fines^ 
heriots^  and  other  services,  payable  on  death,  descent,  or 
alienation,  or  any  other  matters,  which  would  be  lost  by 
the  vesting  of  such  copyhold  or  customary  lands  in  the 
promoters  of  the  undertaking,  or  by  the  enfranchise- 
ment of  the  same,  shall  be  allowed  for."  The  question 
as  to  the  steward's  fee, — as  to  which  there  is  an  express 
limitation  in  s.  95, — ^was  brought  before  the  court  of 
Exchequer  in  Cooper  v.  The  Norfolk  Railway  Company, 
8  Exch.  546,  where  the  court  held,  that,  upon  the  plain 
words  of  the  act,  the  steward  was  bound  to  inrol  on  pay- 
ment of  such  fee  as  would  be  due  to  him  on  the  surren-- 
der  of  the  lands  to  the  use  of  a  purchaser.  But  there 
are  no  such  words  of  limitation  as  to  the  lord's  right. 
The  act  expressly  says  that  the  conveyance,  when  in- 
rolled,  shall  have  the  like  eflFect  in  respect  of  the  copy- 
hold as  if  it  had  been  of  freehold  tenure ;  that  is,  it 
shall  have  the  same  effect  in  vesting  the  land  in  the 
grantees  as  if  it  had  been  freehold, — thus,  in  effect, 
patting  the  company  in  the  same  position  as  a  pur- 
chaser of  a  conveyance  by  surrender  and  admittance ; 
for,  though  a  corporation  is  not,  regularly,  capable  of 
surrender  and  admittance,  yet  it  is  submitted  that  the 
statute  puts  them  in  the  position  of  parties  who  are  in 
by  an  implied  admittance,  as,  by  recognition  by  the  lord, 
and  the  like :  see  1  Scriven  on  Copyhold,  4th  edit.  pp. 
809  et  seq.  The  proviso  at  the  end  of  the  95th  section 
would  be  perfectly  illusory,  if  the  lord  was  to  be  de- 
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1854.  prived  of  his  fine.  Formerly,  the  assignees  of  a  bank- 
ThbEoolesi-  ^P^  could  not  assign  a  copyhold  estate  of  the  bankrapt 
ABTicAL  Ck)M.    to  a  purchaser :  Drury  v.  Man.  1  Atk.  95  :  but  that  was 

1CIS8IONBB8 

FOB  EireLABi)  remedied  by  the  6  O.  4,  c.  16,  s.  68.  [Maule,  J.  The 
Thb  Lokdov  company  are  bound  to  enfranchise  the  lands,  and  tfaere- 
AWD  SoxjTH-  upon  to  make  compensation  to  the  lord  for  the  fines,  &c, 
Bailwat  Co.  which  he  has  lost  by  this  conveyance  of  the  copyhold  to 
them.  The  effect  of  the  two  sections,  is,  that  there  is  no 
time  during  which  the  lord  shall  not  have  the  fruits  of 
his  copyhold  tenure,  or  a  compensation  for  the  loss  of 
them.]  Either  this  enures  as  a  statutory  or  implied  ad« 
mittance,  and  the  lord  is  entitled  to  his  fine  for  that; 
or  it  is  to  be  taken  into  consideration  in  estimating  the 
compensation  to  be  paid  to  him  on  the  enfranchisement 
In  Wilson  v.  Allen,  1  Jac.  &  W.  611,  an  unadmitted  sa^ 
renderee  was  held  capable  of  accepting  an  enfranchise- 
ment. The  Master  of  the  Bolls  (Sir  T.  Plumer)  there 
said, — '^  I  do  not  know  whether  enfranchisement  would 
not  be  an  implied  admission ;  a  very  little  matter  is  suf- 
ficient for  that  purpose :  all  that  is  necessary,  is,  an 
acknowledgment  of  the  tenancy  :  and  this  is  surely  t 
very  strong  act  of  recognition.'' 

BoviU,  for  the  defendants.  The  company  are  not 
liable  in  either  way.  By  the  95th  section,  the  inrol- 
ment  is  to  vest  the  land  in  the  company,  and  the  com- 
pany are  to  make  full  compensation  to  the  lord  for  that 
which  is  taken  away  from  him.  The  legislature  do  not 
say  that  the  statutory  conveyance  shall  be  equivalent  to 
a  surrender  and  admittance;  but  they  guardedly  declare 
that  it  shall  be  equivalent  to  a  conveyance  at  common 
law, — ^it  shall  have  the  like  effect  as  if  the  lands  were  of 
freehold  tenure.  It  is  quite  dear  that  the  defendants 
are  not  liable  to  the  fine  according  to  the  custom :  it  is 
only  by  force  of  the  statute  that  the  plaintifis  can  be  en- 
titled to  it.    The  statutory  conveyance  being  directed,  it 
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became  necessary  to  provide  for  certain  things  to  (be        1864. 
done.    The  legislature  think  it  right  that  certain  cus-   thbEoclbsi^ 
tomary  payments  should  be  made.     The  steward  is  re-   ^tical  Com- 

''    ^  f  ^  KISSIOmBBS 

quired  to  inrol  the  conveyance ;  and  the  act  provides  for  tob  Englaio) 
the  payment  of  a  fee  to  him  for  the  performance  of  that  t^i  Lofdok 
duty :  but  it  is  altogether  silent  as  to  any  fine  to  be  paid  ^  South- 
to  the  lord.  The  concluding  words  of  the  95th  section  Railwat  Ca 
cannot  be  applied  to  a  railway  company :  they  apply 
only  to  the  case  of  a  person  remaining  tenant  of  the 
manor;  and  effect  is  given  to  that  part  of  the  act^  by 
holding  the  tenant^  who  does  not  surrender,  liable  for 
any  fines^  Sec,  which  may  be  incurred  before  enfran- 
chisement. [Oressfvell,  J.  The  tenant  does,  in  effect, 
surrender.]  He  executes  a  deed  in  the  form  given  by 
the  act.  The  96th  section, — which  is  in  truth  the  only 
material  one, — compels  the  company  to  enfranchise 
within  a  given  time,  and  provides  for  the  compensation 
to  be  paid  to  the  lord  for  such  enfranchisement,  in 
estimating  which  the  loss  he  sustains  in  respect  of  future 
fines,  heriots,  &c.,  is  to  be  taken  into  consideration. 
Here,  the  lords  claim,  in  addition,  compensation  for  the 
benefit  they  obtain  from  the  admittance,  as  it  is  called. 
\Cres9weU,  J.  It  is  neither  more  nor  less  than  a  com- 
pulsory enfranchisement.  Maule,  J.  Instead  of  the  en- 
franchisement enuring  to  make  the  copyholder  the 
tenant,  the  statute  makes  the  company  the  tenant.] 
Here  JBovill  was  stopped  by  the  court. 

Hill,  in  reply.  The  statute  contemplated  two  things, 
— first,  the  placing  the  promoters  in  the  situation  of 
tenants  of  the  manor, — secondly,  the  compensation  of 
the  lord  for  the  enfranchisement,  including  the  loss  he 
might  sustain  in  respect  of  the  fines,  heriots,  and  other 
matters  which  would  be  lost  by  the  vesting  of  the  lands 
in  the  promoters.  The  act  is  not  confined  to  corpora- 
tions :  but,  inasmuch  as  there  may  be  cases  of  corpora- 
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1854.        tions^  where  there  can  be  no  admittance,  a  mode  is 
Thb  Ecclesi-  pointed  out  of  their  becoming  tenants,  by  a  conveyance, 
iBTicAL  Com-    which,  as  to  both  parties,  when  inrolled,  is  to  have  the 
FOB  England   like  effect  as  if  the  land  had  been  of  freehold  tenure, 
Thi  London    toting  the  estate  out  of  the  party  conveying,  and  vesting 
AND  South-    [^  ]j^  j^q  other  party,  subject,  nevertheless,  to  the  same 
Railway  Co.    fines,  heriots,  and  services  as  were  theretofore  payable. 
The  land  is  vested  in  the  promoters,  subject  to  the  cos* 
tomary  burthens  for  the  benefit  of  the  lord.    The  inrol- 
ment  of  the  conveyance  gives  the  promoters  a  right  to 
demand  enfranchisement ;  and  they  are  to  make  com- 
pensation to  the  lord  in  respect  thereof,  in  estimating 
which  compensation  the  loss  in  respect  of  the  fines,  &c, 
lost  by  the  vesting,  or  by  the  enfiranchisement,  is  to  be 
allowed  for.     What  could  be  lost  by  the  vesting  of  the 
land  in  the  promoters,  if  it  were  not  the  fine  on  surren- 
der and  admittance  of  the  grantees?     In  this  way  only, 
it  is  submitted,  can  effect  be  given  to  the  condudiug 
words  of  s.  95. 

Maule,  J.  [a)  It  seems  to  me  to  be  quite  dear  that 
the  plaintifib  are  not  entitled  to  the  compensation  now 
sought  to  be  recovered.  The  95th  and  96th  sections  of 
the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18, 
appear  to  have  been  drawn  with  great  accuracy.  The 
95th  section  provides  that  every  conveyance  of  copyhold 
lands  to  a  railway  company  shall  be  entered  on  the 
court-rolls  of  the  manor,  and  that,  when  inroUed,  the 
conveyance  shall  have  the  like  effect,  in  respect  of  such 
copyhold  lands  '^  as  if  the  same  had  been  of  fireehold 
tenure :"  the  section  then  goes  on  to  provide,  that, 
'^nevertheless,  until  such  lands  shall  have  been  enfiran* 
chised  by  virtue  of  the  powers  hereinafter  contained,  they 
shall  be  continued  subject  to  the  same  fines,  heriots,  and 

(a)  Jervis,  C.  J.,  being  one  of  the  ecclesiastical  oommiisioiierft 
took  no  part  in  the  discuasion. 
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services^  as  were  theretofore  payable  and  of  right  accus-        1854. 
tomed.^'     It  is  perfectly  right  and  just  that  that  should   thTecolesi- 
be  so :  otherwise,  the  lord  would  be  deprived  of  some-   ^tical  Com- 

.  ,    ,  ^  MI88IONSBS 

thing,  without  receiving  compensation.  The  effect  of  the  vob  England 
conveyance,  when  inrolled,  is,  to  vest  the  lands  in  the  x^j  London 
promoters,  as  if  they  were  of  freehold  tenure.  The  inrol-  ^  Soxjth- 
ment,  coupled  with  the  statute,  gives  notice  to  the  lord  Railway  Co. 
that  the  promoters  are  entitled  to  apply  to  him  to 
enfranchise  the  copyhold :  in  the  meantime  the  fruits 
of  the  copyhold  tenure,  if  any,  are  reserved  to  him  by 
the  proviso.  Then,  the  96th  section  provides  that 
the  promoters  shall  within  a  limited  time  after  the  con- 
veyance shall  have  been  inrolled,  or  the  lands  entered 
upon,  procure  the  same  to  be  enfranchised,  ^^and  for 
that  purpose  shall  apply  to  the  lord  of  the  manor  whereof 
such  lands  are  holden,  to  enfranchise  the  same,  and  shall 
pay  to  him  such  compensation  in  respect  thereof  as  shall 
be  agreed  upon  between  them  and  him,''  &c. ;  and  "  in 
estimating  such  compensation,  the  loss  in  respect  of  the 
fines,  heriots,  and  other  services,  payable  on  death,  de- 
scent, or  alienation,  or  any  other  matters,  which  would 
be  lost  by  the  vesting  of  such  copyhold  or  customary 
lands  in  the  promoters  of  the  undertaking,  or  by  the 
enfranchisement  of  the  same,  shall  be  allowed  for.''  The 
meaning  of  that,  I  apprehend,  is  this,  that,  if  by  the  vest- 
ing of  the  land  in  the  promoters  as  if  it  were  freehold, 
under  s.  95,  the  lord  should  before  enfranchisement  sus- 
tain a  loss  of  the  fruits  of  the  tenure,  that  is  to  be  con- 
sidered as  a  loss  by  the  vesting,  to  be  estimated  and 
allowed  for  in  the  compensation.  That  is  provided  for 
by  the  words  "  matters  which  would  be  lost  by  the  vest- 
ing of  such  copyhold  or  customary  lands  in  the  promo- 
ters of  the  undertaking."  Then  comes  the  main  subject 
of  compensation, — ^'  or  by  the  enfranchisement."  That 
is  all  that  is  provided  for.  The  statute,  as  it  seems  to 
me,  puts  the  lord  and  the  company  in  this  position,  viz. 
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1854.  that  the  lord  is  compelled^  for  the  sake  of  the  public 
TheEcolebiT  S^^}  ^  P^  ^^b  ^  manorial  rights  to  the  company, 
ABTioAL  Com-   qjj  payment  of  a  reasonable  price.    For  the  loss  of  those 

XISBIOinEBS  .  .  .  . 

tobEvolakd  rights,  compensation  is  proYi4ed  by  the  96th  section. 

Thb  LoKDoir  I^  ^^^  1^^  S^^  ^  ^^^  ^^  np6n  the  conveyance  to  the 
AOT  South-  company,  it  would  be  placing  the  company  in  a  different 
Railway  Co.  situation  firom  that  in  which  an  individnal  dealing  with 
the  lord  for  an  enfranchisement  would  be  in,  without 
the  aid  of  an  act  of  parliament.  Suppose  there  had 
been  no  statutory  provision  in  respect  of  such  a  dealing 
with  a  corporation,  what  would  have  been  the  transac- 
tion ?  Not  a  surrender  and  admittance ;  for,  that  could 
not  be  in  the  case  of  a  corporation.  Looking  at  the 
spirit  and  intention  of  the  act,  it  seems  to  me  to  be  quite 
clear  that  the  lord  is  not  entitled  to  the  fine.  It  is  dear 
also  from  the  words  of  the  act.  Where  the  l^islature 
intended  to  give  a  fee  on  inrolment  to  the  steward,  that 
was  expressly  provided  for :  he  is  to  have  such  fees  as 
would  be  due  to  him  on  the  surrender  of  the  same  lands 
to  the  use  of  a  purchaser.  But  it  seems  to  me,  that,  in 
order  to  entitle  the  lord  to  the  fine  he  claims,  it  would 
have  been  necessary  for  the  statute  to  have  said  that  he 
should  have  the  same  fine  upon  the  inrolment  of  this 
statutory  conveyance  as  upon  an  alienation,  in  addition 
to  the  compensation  provided  by  s.  96.  For  these  rear 
sons,  I  think  the  plaintifis  are  precluded  by  the  letter 
and  the  spirit  of  the  act  from  recovering  the  fine  in 
question. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion, 
and  for  the  reasons  given  by  my  Brother  Maule. 

Crowdee,  J.  I  am  of  the  same  opinion.  To  hold 
the  lords  to  be  entitled  to  that  which  they  now  claim, 
would  be  to  give  them  something  which  the  act  does  not 
provide  for.    They  are  to  have  ftdl  compensation  for  any 
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lods  they  may  Bostain  by  the  vesting  of  the  land  in  the  1854. 

promoters^  or  by  the  enfranchisement^ — that  is^  for  the  thb  Ecclbsi- 

I088  they  sustain  by  the  lands  ceasing  to  be  copyhold,  ^^^j^" 

That  is  all  the  statute  provides  for.  fob  Ekqland 

V, 

The  London 
Judgment  for  the  defendants.         ^^^' 

Railway  Co. 


Hbnry  Edie^  Executor  of  John  Edie^  Deceased^  v. 

KiNGSFORD. 

April  25. 

X  HIS  was  an  action  brought  by  the  plaintiff  as  exe-  in  an  action  by 
cutor  of  one  John  Edie,  deceased^  formerly  an  engineer  w^rkXn^^y  ^ 
and  iron-founder,  to  recover  the  price  of  certain  altera-  *^®  testator,  it 

appeared  that 

tions  and  extra-work  done  to  a  machme  for  compressing  the  claim  was 
peat,  which  had  been  constructed  by  him  for  a  company  iterations'  a 
in  Ireland  of  which  it  was  suggested,  but  not  proved,  ?^^^^^^ 
that  the  defendant  was  a  member.     The  declaration  by  the  testator 

,.j  .  gf  ij"it_  -1  j^  for  the  defend- 

contamed  a  count  for  work  and  labour,  and  a  count  upon  ^nt  under  a 

an  account  stated.  written  con- 

tract whtch 

The  defendant   pleaded,  —  first,    never    indebted, —  fDasnotpro- 

secondly,  payment, — thirdly,  as  to  40/.,  that  the  money  peared  that  the 

was  payable  by  the  defendant  jointly  with  one  Holland  ^th?^Se 

and  one  Hays,  and  that  John  Edie  (the  testator),  by  had  been  paid: 

deed  of  the  9th  of  June,  1852,  agreed  with  Holland,  shew  that  the 

Hays,  and  the  defendant,  to  complete  a  machine  for  ^^ted^to^e 

stamping  and  compressing  peat,  according  to  a  specifica-  alterations,  evi- 

tion,  for  the  sum  of  220/.,  the  sum  of  100/.  to  be  paid  at  offered,  and  re. 

the  time  of  the  signing  of  the  agreement,  and  120/.  upon  ^S^on^by"^ 

the  completion  of  the  work ;  and  that,  if  any  penalties  ^^  deceased 

that  the  de* 

should  be  incurred  by  Edie  under  the  terms  of  the  fendanthad 
specification,  they  should  be  deducted  out  of  the  120/,;  ^account:— 
and  that,  by  the  terms  of  the  specification,  the  machine  ^«»*fe.  that 

"  *  this  declaration 

was  properly 
received,  as  being  an  admise&on  agunst  the  interest  of  the  party  maJdng  it. 


V. 

KlNGBFOBD. 
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1854.  was  to  have  been  delivered,  complete^  on  or  before  the 
Edie  26th  of  July,  1852,  or  that  Edie  was  to  forfeit  to  Holland, 
Hays,  and  the  defendant,  the  sum  of  10/.  per  week ;  and 
that  Edie  delayed  the  completion  of  the  machine  for  four 
weeks  beyond  the  26th  of  July,1852,  whereby  he  became 
indebted  to  Holland,  Hays,  and  the  defendant  in  the  sum 
of  40/.,  which  sum  the  defendant,  with  the  sanction  and 
authority  of  Holland  and  Hays,  was  willing  to  set  off  and 
allow  against  so  much  of  the  plaintiff's  claim. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings 
in  London  in  Hilary  Term  last,  when  the  following 
facts  appeared  in  evidence : — ^The  agreement  under 
which  the  machine  was  made  was  in  the  possession  of 
Holland,  one  of  the  parties  to  it,  and  was  not  produced, 
the  plaintiff  having  made  an  abortive  attempt  to  obtain  it 
for  the  purpose  of  getting  it  stamped.  The  foreman  of 
the  testator  was  called ;  and  he  proved  that  the  extra 
work  in  respect  of  which  the  action  was  brought  was 
done,  the  work  consisting  of  alterations  made  at  the 
suggestion  of  the  defendant,  who  was  frequently  upon 
the  premises,  superintending  them;  and  that  the  tes- 
tator had  admitted  to  him  that  he  had  received  the 
220/.  The  witness  was  then  asked, — "Did  you  hear 
from  the  late  Mr.  Edie  whether  any  and  what  further 
had  been  paid  'to  him  on  account  of  the  machine  ?" 
The  defendant's  counsel  objected  to  this  question ;  but 
the  objection  was  over-ruled,  and  the  answer, — "  He  told 
me  he  had  received  20/.  on  account  of  alterations,'** — was 
admitted  by  the  learned  judge,  on  the  ground  that  it  was 
a  statement  by  the  deceased  against  his  own  interest ; 
and  therefore  admissible. 

A  letter  from  the  defendant  to  the  testator,  asking  for 
an  accoimt  of  the  extra  work,  was  then  put  in  ;  and  evi- 
dence was  given  that  an  account  was  accordingly  sent, 
headed  "The  General  Peat-Compressing  Company  of 
Ireland,  Drs.  to  John  Edie^   Ironmonger/'  the  total 
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amount  of  which  was  83/.  9s.  Sd.,  and  in  which  credit        1854. 
was  giyen  for  20/.  paid  on  account.     And  another  letter         ^^^ 
from  the  defendant  was  put  in.  wherein  he  offered  to     ^     ^' 
give  the  testator  a  bill  at  three  months  for  40/.  to  settle 
the  matter. 

On  the  part  of  the  defendant^  it  was  insisted^  that^  in 
order  to  shew  whether  or  not  the  things  charged  for  were 
alterations  or  extras^  the  plaintiff  was  bound  to  put  in  the 
contract;  andthat^in  its  absence^  there  was  no  evidence 
to  go  to  the  jury,  either  upon  the  coimt  for  work  and 
labour,  or  on  the  account  stated. 

The  learned  judge  left  the  whole  case  to  the  jury,  re- 
serving leave  to  the  defendant  to  move  to  enter  a  non- 
suit, if  the  court  should  think  there  was  no  evidence  for 
them. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  for 
the  balance  of  63/.  9s.  3d., 

Miller,  Serjt.,  in  the  last  term,  obtained  a  rule  nisi 
to  enter  a  nonsuit,  or  for  a  new  trial. 

Byles,  Serjt.,  and  R.  E.  Turner,  now  shewed  cause. 
There  was  evidence  to  go  the  jury,  quite  independently 
of  the  written  contract,  that  the  work  in  respect  of 
which  the  plaintiff  claims  was  ''  extras,''  and  that  the 
defendant  was  responsible,  and  offered  to  pay.  [Jervis, 
C.  J.  How  can  we  tell  that  they  are  extras,  without 
looking  at  the  contract?]  No  doubt,  in  order  to  see 
what  is  out  of  a  contract,  it  is  necessary  to  see  what  is  in 
it.  But  there  was  abundant  evidence  here  to  fix  the 
defendant  without  the  contract.  It  was  proved  that  he 
asked  for  an  account  of  the  extras ;  and  that,  after  it  had 
been  sent  to  him,  he  offered  to  pay,  if  the  testator  would 
make  a  reduction.  All  this  was  ample  evidence  at  all 
events  upon  the  account  stated.  [Williams,  J.  You 
seek  to  bring  the  case  within  Reid  v.  Batte,  M.  &  M. 

VOL.  XIV. — c.  B.  D  I>  D 
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1854.        413^  where  it  was  held,  that^  where  a  man  is  employed 
Bjjj^         to  do  work  under  a  written  contract^  and  a  separate 
«'•  order  for  other  work  is  afterwards  given  by  parol  daring 

the  continuance  of  the  first  employment^  the  written 
contract  need  not  be  produced  by  the  plaintiff^  in  an 
action  for  the  second  work.  But  there  the  circum- 
stances were  very  peculiar.]  At  all  events^  there  cannot 
be  a  nonsuit.  The  statement  made  by  the  testator,  that 
he  had  received  30/.  on  account  of  extras,  was  clearly  ad- 
missible, as  a  statement  against  his  interest.  In  Bradley 
V.  James y  ante,  Vol.  XIII,  p.  822,  in  an  action  by  the 
executor  of  the  payee  against  the  maker,  upon  a  pro- 
missory note  more  than  six  years  over  due,  the  phuntiff, 
in  order  to  take  the  case  out  of  the  statute  of  limitations, 
produced  a  book  in  which  he  had,  in  the  years  1844  and 
1847,  respectively,  at  the  request  of  the  testatrix,  entered 
two  payments  as  of  interest  due  upon  the  note,  whicb 
she  said  she  had  received  from  the  defendant :  and  it  was 
held,  that  this  was  admissible  evidence,  the  entries  being 
against  the  interest  of  the  party  making  them.  Upon 
the  same  ground,  indorsements  on  promissory  notes  of 
the  payment  of  interest  thereon  by  the  makers,  were  held 
admissible,  in  Searle  v.  Lord  Barringtoriy  2  Stra.  826,  8 
jMod.  279,  2  Lord  Raym.  1370,  3  Bro.  P.  C.  535,  3  P. 
Wms.  397  (o),  and  Bosworth  v.  Cotchett,  1  Phill.  Evid., 
10th  edit.  300.  There  are  many  cases  to  shew  that 
entries  and  admissions  which  are  against  the  interest  of 
the  party  making  them,  are  evidence.  Thus,  in  Higham 
V.  Rtdgwatfy  10  East,  109,  an  entry  made  by  a  man-mid- 
wife who  had  delivered  a  woman  of  a  child,  of  his  having 
done  so  on  a  certain  day,  referring  to  his  ledger,  in  which 
he  had  made  a  charge  for  his  attendance,  which  was 
marked  as  paid,  was  held  to  be  evidence  upon  an  issue 
as  to  the  age  of  such  child  at  the  time  of  his  afterwards 

(a)  See  this  case  fully  and  ably  commented  upon  in  2  Phillipps 
on  Evidence,  10th  edit.,  p.  298. 


V, 
KINGS70BD. 
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Buffering  a  recovery :  and  Lord  EUenborough  said, — "  I  1854. 
think  the  evidence  was  properly  admitted^  upon  the  e^^ 
faroad  principle  upon  which  receivers'  books  have  been 
admitted^  namely,  that  the  entry  made  was  in  preju- 
dice of  the  party  making  it/'  [Cresswell,  J.  In  that 
case^  the  admission,  as  it  is  called,  was  made  by  one 
not  a  party  to  the  suit.]  It  is  not  the  less  a  statement 
against  the  interest  of  the  person  making  it,  because  he 
is  a  party  to  the  suit.  In  Gleadow  v.  Atkins,  1 C.  &  M. 
410,  where,  in  debt  on  a  bond  more  than  twenty  years 
old,  to  rebut  the  presumption  of  payment,  the  obligee 
gave  evidence  of  payments  of  interest  by  the  obligor  to 
A.  B.  equal  in  amount  to  the  interest  which  would 
become  due  on  the  bond, — ^it  was  held,  that  an  indorse- 
ment on  the  bond,  in  the  handwriting  of  the  obligee, 
and  which  was  not  proved  to  have  been  ever  seen  by 
the  obligor,  stating  that  the  bond  was  given  to  the 
obligee  in  trust  for  A.  B.,  was  admissible  in  evidence 
to  connect  the  payments  of  interest  with  the  bond. 
Bayley,  J.,  in  delivering  the  judgment  of  the  court,  there 
says :  "  I  take  the  rule  to  be,  that  the  declarations  of  a 
person  having  peculiar  means  of  knowledge,  having  no 
interest  to  misrepresent,  and  making  a  declaration 
against  his  interest,  are  admissible  in  evidence  after  his 
death.  The  rule  is  supposed  to  be  varied  by  Higham  v. 
Ridgway ;  and  I  am  there  supposed  to  have  used  an  ex- 
pression which  would  be  a  qualification  of  the  rule.  The 
expression  reported  to  have  been  used  by  me  in  that  case, 
is,  'if  he  could  have  been  examined  to  it  in  his  life-time.' 
That  qualification  is  not  introduced  in  any  other  case  (a); 
but  the  rule  is  invariably  laid  down  without  any  such 
qualification :  and  I  have  great  doubts  whether  I  ever 
used  the  expression.  If  I  did,  Searle  v.  Lord  Barring- 
ton,  and  Bosworth  v.  Cotchett,  decided  in  the  House  of 

(a)  And  it  was  disapproved  of  in  Short  v.  Lee,  2  Jac.  &  Walk. 
489. 

D  D  D  2 
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o. 
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Lords,  are  against  it/'  [^Cresswett,  J.  There^  the  ad* 
mission  was  made  at  a  time  when  the  bond  might  have 
been  enforced  without  it.]  In  Bradley  y.  James,  the 
entries  were  made  long  after  the  expiration  of  the  six 
years.  Does  it  make  any  difference  that  the  admission 
is  made  orally  ?  (a)  The  ground  is^  that  the  admission  is 
against  the  interest  of  the  party  making  it.  In  7%^ 
Sussex  Peerage  Case,  11  Clark  &  Fin.  85^  11 1^  Lord 
Brougham  stated^  upon  the  authority  of  Williams,  J., 
one  of  the  judges  then  present,  and  who  had  at  the  bar 
argued  the  case  oiHigham  v.  Ridgway,  that  the  evidence 
was  received  in  that  case  "  on  the  express  and  specific 
ground  that  it  was  an  entry  against  tfie  pecuniary  interest 
of  the  party.''  And  Lord  Campbell  said  (p.  113), — 
"  I  have  always  understood  the  rule  to  be,  that  the  de- 
claration, to  be  admissible,  must  have  been  one  which 
was  contrary  to  the  interests  of  the  party  making  it,  m 
a  pecuniary  point  of  view"  In  Stapylton  v.  Clough,  2 
Ellis  &  B.  933,  in  order  to  prove  a  notice  to  quit  to  have 
been  served  upon  R.,  a  tenant  from  year  to  year,  it  was 
proposed  to  shew  that  the  notice  had  been  served  on  W., 
B.  being  absent,  and  had  reached  R.  It  was  shewn 
that  J.,  a  person  deceased,  was  ordinarily  employed  for 
the  landlord  to  serve  notices  to  quit ;  that  a  notice  re- 
quiring R.  to  quit,  had  been  handed  to  J.,  who  had 
brought  back  the  duplicate,  and  had  signed  an  indorse- 


(a)  In  The  Sussex  Peerage 
Case,  11  Clark  &  F.  113,  Lord 
Campbell  says:  "  By  the  law  of 
England,  the  declarations  of 
deceased  persons  are  not  gene- 
rally admissible,  nnless  they 
are  against  the  pecuniary  inter- 
est of  the  party  making  them. 
There  are  two  exceptions, — 
first,  where  a  declaration  b^ 
word  of  mouth  or  hy  writing  is 
made    in    the  course  of  the 


business  of  the  individual 
making  it,  there  it  may  be  re- 
ceived in  evidence,  though  it  is 
not  against  his  interest:  Doe 
d.  Faiteshall  v.  Turford,  3  B. 
&  Ad.  898.  The  service  of  a 
notice  may  thus  be  proved; 
and,  in  like  manner,  an  entry 
by  a  notary's  clerk  that  he  had 
presented  a  bill,  for  that  is  in 
tiic  ordinary  discharge  of  bis 
duty." 
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ment  stating  service  on  R.^  and,  further,  that  J.  had  then        1854. 
orally  stated  that  he  had  delivered  the  notice  to  W. :  it         ^^^     " 
was  held,  that  J.'s  oral  declaration  was  not  admissible,     ^     ^• 

KiNGBFOBD. 

as  not  appearing  to  have  been  made  in  the  ordinary 
coarse  of  his  business.  [JerviSy  C.  J.  That  case,  like 
Doe  d.  Patteshall  v.  Turford,  3  B.  &  Ad.  898,  and 
Chambers  v,  Bemasconi,  1  Tyrwh.  335, 1  C.  &  J.  451(a), 
proceeds  on  a  different  ground  altogether.]  Lord  Camp- 
bell in  that  case  says :  "  I  agree  with  the  decision  in 
Doe  d.  Patteshall  v.  Turford,  and  other  cases  of  similar 
effect.  Those  are  cases  in  which  evidence  is  admitted 
which  satisfies  the  legal  test  of  sincerity,  and  will  pre- 
sumably assist  in  the  investigation  of  the  truth.  And, 
as  at  present  advised,  I  adhere  to  the  doctrine  attributed 
to  me  in  the  case  of  The  Sussex  Peerage,  that,  if  a  decla- 
ration be  made  in  the  discharge  of  a  duty  by  a  deceased 
person,  it  is  admissible,  whether  oral  or  written.  But  it 
would  be  most  dangerous  to  superinduce  on  this  the 
doctrine,  that  whatever  he  has  said  at  any  time  is  admis- 
sible. How  can  it  be  said  that  here  the  oral  declaration 
was  made  in  the  ordinary  discharge  of  a  duty  ?  The 
indorsement  of  the  memorandum  was  so  made;  but, 
when  Jackson  had  signed  that,  he  had  completed  his 
duty ;  and  the  subsequent  statement,  which  contradicted 
that,  cannot  be  considered  as  having  been  made  in  the 
ordinary  course  of  business."  [Jervis,  C.  J.  The  ground 
of  the  admissibility  of  the  entry  or  indorsement  in  that 
class  of  cases,  is,  that  it  is  made  in  the  course  of  business. 
But  every  declaration  made  by  a  man  in  the  course  of 
his  duty  is  not  evidence.]  An  entry  or  a  declaration 
made  in  the  ordinary  course  of  business  by  a  deceased 
derk,  is  clearly  admissible.  So,  declarations,  whether 
verbal  or  in  writing,  are  equally  admissible,  where  they 
are  against  the  interest, — the  pecuniary  interest, — of  the 

(a)  Affirmed  in  error  in  the  Exchequer  Chamber,  1 C.  M.  &  E, 
347,  4  Tyrwh.  631. 
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1854.        party  making  them.    [Jervis,  C.  J.    Thus,  a  dedaratkm 


^Q         by  A.^  that  he  holds  mider  B.,  is  admissible  to  proye  the 
_     ^'  tenancy,  because  it  is  against  his  interest.     But.  why  is 

not  an  indoiBement  on  a  bond^  of  a  payment  of  mterest, 
admissible,  if  made  when  the  bond  is  more  than  twenty 
years  old?  Because  it  is  not  against  the  party's  interest.] 
It  is  submitted  that  there  was  no  improper  reception  of 
evidence  in  this  case,  and  that  there  was  ample  proof, 
without  the  production  of  the  written  contract,  that  the 
claim  in  question  was  for  extras,  and  not  for  work  that 
was  within  the  contract.  [Jervis^  C.  J.  The  objection 
does  not  appear  to  have  been  pointed  to  the  time  when 
the  declaration  was  made,  so  as  to  render  it  necessary 
for  the  plaintiff  to  prove  that  it  was  ante  litem  motam. 
Miller,  Seijt.  No.  The  objecticm  was  general, — that 
the  party  could  not  make  evidence  iox  himsell]  Here, 
the  action  is  brought  by  the  executor :  the  admission  was 
by  the  testator.  It  was  for  the  defendant  to  shew,  if  the 
fact  were  so,  that  the  declaration  was  made  at  a  time 
when  it  was  not  adverse  to  the  interest  of  the  party 
making  it. 

JMiller,  Serjt.,  and  Maynard,  in  support  of  the  rule. 
There  was  no  evidence  whatever  to  go  to  the  jury^  of  any 
admission  of  personal  liability  on  the  part  of  the  defend-* 
ant.  There  was  no  evidence  whatever  of  an  account 
stated.  [Jervis,  C.  J.  The  account  stated  does  not  seem 
to  have  been  put  forward  very  prominently  at  the  trial. 
Cresswell,  J.  No  specific  amount  was  agreed  to.] 
No.  [Jervis,  C.  J.  Where  is  the  proof  of  the  contract  ?] 
There  was  absolutely  none.  On  that  ground,  the  de- 
fendant is  clearly  entitled  to  have  a  nonsuit  entered. 
JBuxton  v.  Cornish,  12  M.  &  W.  426,  is  exactly  in  point. 
There,  to  an  action  of  debt  on  simple  contract,  the  de- 
fendant pleaded  a  set-off  for  work  and  labour.  In  the 
course  of  the  plaintiff's  case,  it  appeared  that  the  defend- 
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ant  was  employed  to  do  the  work  under  a  written  con-        1854. 
tract.     TheMefendant  called  witnesses  to  prove  work         I 
done  ultra  the  written  contract,  on  which  it  was  objected  v, 

that  the  contract  must  be  produced  *,  and  the  judge  so 
ruled.  On  its  being  produced,  it  appeared  to  be  un- 
stamped :  and  it  was  held  that  the  judge  could  not  look 
at  it,  to  see  to  what  work  it  extended,  and  that  no  parol 
evidence  at  all  could  be  given  in  support  of  the  set-off. 
Parke,  B.,  there  says :  "  I  consider  this  point  as  having 
been  already  decided  by  the  case  of  Vincent  v.  Cole,  M. 
&  M.  257.  That  was  an  action  for  work  and  labour, 
which  appeared  to  have  been  done  in  part  under  a 
written  agreement;  and  Lord  Tenterden,  C.  J.,  ruled,  at 
nisi  prius,  that  the  plaintiff  could  not  recover  for  any 
work  extra  the  agreement,  without  first  producing  and 
proving  the  agreement ;  and  directed  a  nonsuit  for  want 
of  such  proof.  On  motion  to  set  the  nonsuit  aside,  the 
court  confirmed  the  ruling  of  the  learned  judge,  and  re- 
fused a  rule :  and  Lord  Tenterden  said,  with  respect  to 
the  argument  that  the  judge  might  look  at  the  agree- 
ment, to  see  whether  it  referred  to  the  items  claimed  to 
be  recovered  independently  of  it,  that  the  inconvenience 
of  such  a  course  would  be  very  great,  as  it  might  impose 
upon  a  judge  the  necessity  of  looking  repeatedly  through 
a  long  agreement,  to  see  whether  it  contained  provisions 
applicable  in  any  degree  to  fifty  or  sixty  items,  which  a 
party  claimed  to  recover  independently  of  it.  That  case 
must  be  considered  as  overruling  the  dictum  of  Bayley, 
J.,  in  The  King  v.  The  Inhabitants  of  Pendleton,  15  East, 
449.  {a)     It  seems  to  me,  that,  unless  the  writing  be 

(a)  **  Though  we  cannot  look  yet  the  court  may  look  at  it  to 

at  the  unstamped  instrument  see  whether  it  applies  to  other 

for  the  purpose  of  proving^  by  evidence  of  a  contract  between 

it  any  agreement  between  the  them.      As,  if  a  contract  in 

parties;  for>  such  is  the  gene-  writing  be  made,  not  stamped, 

ral  import  of  the  stamp  acts ;  for  the  sale   and  delivery  of 
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1854.        duly  stamped,  the  judge  has  no  right  to  look  into  it  at 

^^         all/'    And  Alderson,  B.,  said :   "  How  can  you  see  what 

«•  is  out  of  a  contract,  unless  you  enforce  the  contract  to 

KoroflPOBDt  ...         -. 

see  what  is  in  it  ?     If  you  use  the  contract  to  shew  what 

is  extra,  you  use  it  also  to  shew  what  is  intra.''     That  is 

the  only  safe  rule  to  adhere  to. 

Jervis,  C.  J.  I  do  not  feel  inclined  to  make  the  rule 
absolute  for  a  nonsuit :  I  think  the  utmost  the  defend- 
ant is  entitled  to,  is,  a  new  trial ;  it  is  in  the  nature  of 
misdirection.  Without,  therefore,  further  entering  into 
the  matter,  it  is  enough  to  say  that  the  case  has  not 
been  satisfactorily  disposed  of. 

Cresswell,  J.  Nothing  had  occurred,  I  think,  to 
entitle  the  defendant  to  a  nonsuit.  The  plaintiff  was 
not  bound  at  the  time  to  produce  the  contract.  If  he 
had  wanted  it  for  the  purpose  of  shewing  that  the  de- 
fendant was  a  contracting  party,  the  case  might  have 
been  different. 

Williams,  J.  I  also  think  the  rule  should  be  made 
absolute  for  a  new  trial.  I  do  not  say  that  there  was  no 
evidence  to  go  to  the  jury ;  but  that  the  matter  has  not 
been  satisfactorily  disposed  of. 

Bule  absolute,  for  a  new  trial 

certain  goods,  the  court,  in  an  then  sought  to  be  recoyered 

action  for  the  non-delivery  of  for :  and,  if  those  goods  were 

goods,  upon  a  contract  proved  not  included  in  the  oontnet» 

by  parol  evidence  only,  may  parol  evidence  may  be  received 

look  at  the  instrument  to  see  of  the  contract  sought  to  he  re* 

whether  it  applies  to  the  goods  covered  upon." 
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MICHAELMAS    VACATION,    1854. 

It  is  obdebed^  That  the  practice  to  be  observed  in 
the  superior  courts  of  common  law  at  Westminster^  with 
respect  to  the  matters  herein-after  mentioned^  shall  be 
as  follows^  that  is  to  say, — 

1.  The  provisions  as  to  pleadings  and  practice  con-  i.  ProTisions 
tatned  in  the  Common  Law  Procedure  Act,  1852,  and  vi^^c-^Tsta^nd 
the  rules  of  practice  of  the  superior  ccJltrts  of  common  the  rules  of  H. 

^  r  ^  T.  andT.  T. 

law  made  the  11th  January,  1853,  and  also  the  rules  of  i853. 
pleading  which  came  into  operation  on  the  first  day  of 
Trinity  Term,  1853,  so  far  as  the  same  are  or  may  be 
made  applicable,  shall  extend  and  apply  to  all  proceed- 
ings to  be  had  or  taken  under  the  Common  Law  Proce- 
dure Act,  1854. 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause  or  Form  of  affi- 
civil  proceeding  in  any  of  the  said  superior  courts  of 
common  law,  shall  be  drawn  up  in  the  first  person,  and 

shall  be  divided  into  paragraphs ;  and  every  paragraph 
shall  be  numbered  consecutively,  and,  as  nearly  as  may 
be^  shall  be  confined  to  a  distinct  portion  of  the  subject. 
No  costs  shall  be  allowed  for  any  affidavit,  or  part  of  an 
affidavit,  substantially  departing  from  this  rule.  This 
rule  not  to  be  in  force  till  the  first  day  of  Easter  Term 
next. 

Campbell.  C.  Cresswell. 

John  Jervis.  W.  Erle. 

Frederick  Pollock.  Samuel  Martin, 

J.  Parke.  Charles  Crompton. 

E.  H.  Alderson.  R.  B.  Crowder. 

27th  November,  1854. 
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FORMS   OP   PEOCEEDINGS. 

The  forms  of  proceedings  contained  in  the  schedule 
hereunder,  may  be  used  in  the  cases  to  which  they  are 
applicable,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action 
is  depending,  the  character  of  the  parties,  or  the  circum- 
stances of  the  case,  may  render  necessary ;  but  any  vari- 
ance therefrom,  not  being  in  matter  of  substance,  shall 
not  affect  their  validity  or  regularity. 

SCHEDULE. 

1.  Issue  of  Fact,  to  be  tried  by  a  Judgey  without  a  Jury, 

1.  iflBaeoffkct,  [Proceed  as  in  an  issue  to  be  tried,  by  a  jury  as  in 
iadfl«*wtthoV  ^^^''^'Hf  cases y  until  the  joinder  ofissue^  and  then  thus :] 
a  jury.  And  the  parties  aforesaid  having,  by  consent  in  writing, 

duly  signed,  left  the  decision  of  the  said  issue  [or 
"  issues  ""]  to  the  court,  it  was,  on  the  day  of 

,  18 —  [date  of  rule  or  order  for  allowance  of 
trial],  by  a  rule  of  this  court  [or  *'  by  an  order  of  the 
Honourable  Sir  ,  knight,  one  of  her 

Majesty's  justices  of  her  court  of  Queen's  Bench"  or 
"  Common  Pleas,''  or  "one  of  the  barons  of  Her 
Majesty's  court  of  Exchequer,"  as  the  case  may  6e], 
ordered  that  such  trial  should  be  allowed ;  therefore  let 
the  same  be  had  accordingly. 


2.  Subpoena  thereon,  and  in  other  Cases. 
2.  Subpoena  [^^  ^^^"^  ^  the  form  now  in  use,  but  in  all  cases  omit 
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8.  Nisi  Prius  Record  therein.  1854. 


[7%e  same  as  the  form  already  directed  by  rule  of     R^^-  Gmt. 
Hilary  Term,  1853.  3.  Nimprins 

record  therein. 


4.  Postea  therein^  on  a  Verdict  for  Plaintiff  on  all  the 
Issues,  where  the  Cause  is  tried  in  London  or  Mid- 
dlesex, and  where  the  Defendant  appears  at  the 
Trial 

Afterwards,  on  the  day  of  ,18 —  4.  Postea 

{the  first  day  of  the  sittings,  or  the  day  of  the  trial],  at  ^^^^Vo?  * 
the  Ouildhall  of  the  city  of  London  [or  "at  Westminster  plaintiff  on  all 

the  issues. 

Hall,  in  the  county  of  Middlesex ''],  before  Sir  where  the 

,  knight,  one  of  Her  Majesty's  justices  of  Her  L^on  w^"^ 
court  of  Queen's  Bench  [or  "  Common  Pleas/'  or  "  one  Middlesex,  and 

where  the  de- 

of  the  barons  of  Her  Majesty's  court  of  Exchequer,"  as  fendant  appears 

the  case  mny  be;  or,  if  tried  before  the  chief  justice  or  chief  *     ®  ^i  . 

baron,  state  the  fact,  as  in  the  prescribed  form  of  postea 

on  a  trial  before  a  jury :  if  tried  before  two  judges,  state 

the  names  of  both,  and  of  the  court  of  which  they  are 

judges'],  come  the  parties  within  mentioned,  by  their  re- 

spective  attomies  within  mentioned,  for  the  trial  of  the 

said  issue  [or  "  issues"] ,  and  the  said  judge  [or  ''baron," 

or  *'  chief  justice,"  07*  ''  chief  baron,"  as  the  case  may 

be^  decides  the  said  issiie  [or  "  each  of  the  said  issues"] 

in  favour  of  the  plaintiff  [or  the  decision  may  be  stated 

in  the  affirmative  or  negative  words  of  the  issue,  as,  for 

example,  thus:  "And  the  said  judge  {or  "baron"),  as 

to  the  first  issue  within  joined,  decides  that  the  defendant 

did  promise  as  within  alleged;  and,  as  to  the  second 

issue  within  joined,  the  said  judge  {or  "baron")  decides 

that  the  defendant  did   not   satisfy  and  discharge  the 

plaintiff's  claim  by  payment,  as  within  alleged  "]  ;  and 

the  said  judge  [or  "  baron "]  assesses  the  damages  of 

the  plaintiff,  on  occasion  of  the  premises  within  com- 
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1854.        plained  of,  over  and  above  his  costs  of  suit,  to  £ 
Vim.  Gew.~   [Owi/  the  assessment  of  damages,  if  none  mods']  :  There- 
f  jre,  &c. 

5.  The  like,  where  the  Trial  was  at  the  Assizes. 
5  The  like^  Afterwards,  on  the  day  of  ,  18      \the 

where  the  trfal  ••»        ^  ax.  •      "x     a.  ^i.  a 

at  the         ctmmtssum  day  of  the  assizes  j  at  ,  in  the  county 

[or  "  city '']  of  ,  at  the  assizes  there  holden  in  and 

for  the  said  county  [or  "  dty  "],  before  Sir  , 

knight,  one  of  Her  Majesty^s  justices  of  her  court  of 
[or  "  one  of  the  barons  of  Her  Majesty^s  court 
of  Exchequer,''  as  the  case  may  W],  come  the  parties, 
&c.     [Conclude  as  in  the  preceding  form."] 


6.  The  like,  where  one  Issue  is  found  for  the  Plaintiff, 
and  another  for  the  Defendant,  the  latter  going  to 
the  whole  Action. 

6.  The  like,  [Proceed  as  in  the  preceding  forms  of  postea,  to  the 

U^f^dfo^  «/a/«»«i/  of  the  appearance  of  the  parties  at  the  trial,  and 
pUdDti£^  and      ff^gn  f/ms  .-l     And  the  said  jud^  [or  "  baron,'*  or  ''  chief 

another  for  the  "^  j    ~o     l  j 

defendant,  the  justice,''  OT  ''  chief  baron,''  as  the  case  may  be,]  decides 
^^^**®  the  first  issue  within  joined  in  favour  of  the  plaintiff; 
*<^^^<^  and  he  decides  the  second  issue  within  joined  in  &vour 

of  the  defendant  [as  the  case  may  be ;  or  the  decision  may 
be  stated  in  the  affirmative  or  negative  of  each  issue,  as 
directed  in  the  preceding  form]  :    Therefore,  &c. 


7.  Judgment  thereon  for  the  Plaintiff. 

7.  Judgment  [Copv  l^  issue,  and  then  proceed  thus :]     Afterwards, 

SS/°'  *^'  on  the  day  of  ,  18       [day  of  signing  final 

judgment]  come  the  parties  aforesaid,  by  their  respec- 
tive attomies  aforesaid,  and  Sir  ,  knight,  one 
of  Her  Majesty's  justices  of  her  court  of  [or 
^^one  of  the  barons  of  Her  Majesty's  court  of  Ex- 
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diequer/'  as  the  case  may  be ;  or,  if  tried  before  the  chief       1854. 

justice  or  chirf  baron,  state  the  fact,  as  in  the  prescribed  ^^BxaTomT 

form  ofpostea  on  a  trial  before  a  Jury ;  if  tried  before  two 

juiKffes,  state  the  names  of  both,  and  of  the  court  of  which 

they  are  judges],  by  whom  the  said  issue  was  [or  "  issues 

were?']  tried,  hath   [or  ^'  have "]   sent  hither  his   [or 

*'  their '']  record  had  before  him  [or  "  them"],  in  these 

words:     Afterwards,  &c.  [copy  thepostea]  :     Therefore 

it  is  considered  that  the  said  plaintiff  do  recover  against 

the  defendant  the  said  monies  by  the  said  judge   [or 

"  baron,'*  or  *^  chief  justice,''  or  "  chief  baron,''  as  the 

case  may  be,]  so  assessed,  and  £  for  his  costs  of 

suit. 

[In  the  margin  of  the  roll,  opposite  the  words  "  There- 
fore it  is  considered,"   umte  "Judgment  signed  the 
day  of  ,  A.D.  ,"  inserting  the 

day  of  signing  the  judgment,] 


8.  Execution  thereon. 
[The  same  as  in  ordinary  cases.]  8.  Execution 

thereon. 


9.  Writs  of  Execution,  where  the  Court  or  a  Judge 
decides  on  Matters  of  Account. 

[  The  same  as  in  ordinary  cases  of  execution  on  a  judg-  9.  Writg  of 
ment,  except  that,  instead  of  the  vrrit  stating  the  money  to  where  the 
be  levied  as  having  been  recovered  by  a  judgment,  and  5°"?5^^  a  judge 
omitting  the  direction  to  levy  interest,  say]  "  £  ,  matters  of 

which  by  a  rule  of  our  court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  by  an  order  of  Sir  , 

knight,  one  of  our  justices  of  our  court  of  Queen's 
Bench,  or  Common  Pleas,"  or  "  one  of  the  barons  of 
our  Exchequer,"  as  the  case  may  4e],  dated  the 
day  of  ,18  ,  made  in  pursuance  of  the  3rd 

section  of  "  The  Common  Law  Procedure  Act,  1854,"  in 
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1854.       an  action  commenced  in  our  said  court  of  ,  at 

l^j^  Qjy^  the  suit  of  A.B.  [or  "the  said  A.  B./*  if  before  men- 
tioned] against  the  said  C.  D.^  was  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A.  B.  [as  the  case  may  be,  foU 
hiring  the  terms  or  substance  of  the  ride  or  order'].  [If 
costs  were  ordered  to  be  paid,  then  the  direction  to  levy 
them  may  be  thus :  ''  together  with  certain  costs  in  the 
said  rule  (or  "  order'')  mentioned^  whicb  said  costs  were 
afterwards,  on  the  day  of  >  18     ,  taxed 

and  allowed  by  our  said  court  of  at  £         "] 

[If  the  rule  or  order  directs  that  interest  shall  be  paid, 
then  the  direction  to  levy  it  may  be  thus :  "  together  also 
with  interest  on  the  said  sum  of  i£  ,  at  the  rate  of 

£    per  cent,  from  the  said  day  of  ,  18       " 

as  the  case  may  be,  according  to  the  rule  or  order] . 


10.  Writs  of  Execution,  where  Matter  of  Account  is  re- 
f erred  to  and  decided  on  by  an  Arbitrator,  Officer  of 
the  Court,  or  County-Court  Judge. 

10.  Wriu  of  [7%€  same  as  directed  in  preceding  form ;  but,  instead 

whi^  matter  ^f  ^^^^^^  ^^  ^^^  ^^  *^  ^/  wwii^y  ordered  by  a  rule  or 
wtm^i  "  d  ^^  '^  be  paid,  say]  "  £  ,  which  by  an  award  [or 
decided  on  by     "  Certificate*'] ,  dated  the  day  of  ,  18     {date 

officer  of  the'  of  award  or  certificate),  made  by  E.  F.,  Esq.,  an  arbi- 
oomfry-oourt  <^*or  appointed  by  the  parties  [or  "  by  E.  F.,  Esq.,  one 
judge.  of  the  masters  {or  other  officer,  naming  his  office,)  of  our 

court  of  ,"  or  "  by  E.  F.,  Esq.,  the  judge  of  the 

county-court  of  ,''  as  the  case  may  be],  pur- 

suant to  the  3rd  section  of  '^  The  Common  Law  Proce- 
dure'Act,  1854,"  was  awarded  [or  "certified"]  to  be 
due  and  payable  from  the  said  C.  D.  to  ["  tbe  said"] 
A.  B." 
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11.  Special  Case  for  the  Opinion  of  the  Court,  un  er  1854. 

Section  4  of  the  Common  Law  Procedure  Act,  1854,  ebo.  Gbk. 
where  the  Allowance  or  Disallowance  of  a  parti- 
cular  Item  or  Items  depends  on  a  Question  of  Law. 

In  the  Queen's  Bench  ["  Common  Pleas ''  or  "  Ex-  ii.  Special 

-               ,,_  case  for  the 

Chequer.   J  opinion  of  the 

Between,  &c.  ^  """f^l ,. 

'  section  4  of  the 

The  following  case  is  stated  for  the  opinion  of  the  Common  Law 

court,  under  a  rule  of  the  court  [or  "order  of  the  i854, where 

honourable  Mr.  Justice            "  or  "  Baron               "],  ^^::Ze 

dated  the            day  of            1^     >  made  pursuant  to  pf  « particular 

item  or  items 

the  4th  section  of  "  The  Common  Law  Procedure  Act,  depends  on  a 

1854."     [Here  state  the  material  facts  of  the  case  bearing  q^«»<^o^°^l*^- 
upon  the  question  of  law  to  be  decided.'] 

The  question  [or  "  questions  "]  for  the  opinion  of  the 
court  is  [or  "are"] : 

First.  Whether,  [^c] 

Second.  Whether,  [^c] 


12.  Issue  to  be  tried  by  a  Jury,  where  the  Court  or  a 
Judge  has  directed  it,  under  Section  4,  where  the 
Allowance  or  Disallowance  of  a  particular  Item  or 
Items  depends  on  a  Question  of  Fact. 

In  the  Queen's  Bench  [or  "  Common  Pleas  "  or  "  Ex-  12.  Issae  to  be 

chequer  of  Pleas  "].  Iwethe  ^ 

The  day  of        ,  18     [date  of  issue,  when  deli-  ^T  *  J^  ^^ 

vered  by  the  plaintiff] .  der  section  4, 

^_  v^here  the  &]• 

{Venue.)  A.  B.,  by        ,  his  attorney,  sues  C.  D.,  and  lowance  or  dis- 
ihe  plaintiff  [or  "  defendant "]  affirms,  and  the  defendant  ^^^<»  ?f  » 

*  •-  -*  '  particular  item 

[or  "plaintiff"]  denies,  that,  ^c.     [Here  state  the  ques-  or  items  de- 
tian  of  fact  to  be  tried,  as  directed  by  the  court  or  judge,  question  of  fact. 
/fi  some  cases,  it  may  be  advisable  to  state  an  inducement 
before  stating  the  question  in  dispute.]    [If  there  be  more 
than  one  qv>estion  to  be  decided,  state  it  thus ;]  "  And  the 
said  plaintiff  [or  "  defendant "]  also  affirms,  and  the  de- 
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fendant  [or  ''plaintiflf'']  also  dqnies,  that,  ^c/*]  And 
it  has  been  ordered  by  the  court  [or  "  by  the  honourable 
Mr.  Justice  /'  or  ^'  Baron  "]  that  the  said 

question  [or  "questions^']  shall  be  tried  by  a  jury; 
therefore  let  the  same  ^be  tried  accordingly. 


13.  Pofltoa 

thereon. 


13.  Postea  thereon. 

[The  same  as  in  ordinary  cases,  except  that  there  is 
no  assessment  of  damages,'] 


14.  Special  Case  stated  by  an  Arbitrator  under  Section 
5  of  the  Common  Law  Procedure  Act,  1854. 

14.  Special  [In  the  special  case,  the  arbitrator  must  state  whether 

M^bitrato/     ^^^  arbitration  is  under  a  compulsory  reference  under  the 
°?d«r  section  5  j^ct,  or  whether  it  is  upon  a  reference  by  consent  of  the 

of  the  Common  '  r  j  y  j 

Law  ^TOfxAxxre  parties,  where  the  submission  has  been,  or  is  to  be,  made 
*' '  a  rule  or  order  of  one  of  the  superior  courts  of  law  or 

equity  at  Westminster,  In  the  former  case,  the  award 
must  be  intituled  in  the  court  and  cause,  and  the  rule  or 
order  of  the  court  must  be  set  forth.  In  the  latter  case, 
the  terms  of  the  reference  relating  to  the  submission  being 
made  a  rule  or  order  of  court,  must  be  set  forth"]. 


15.    Judgment   thereon,  where  a  Judgment  has  been 
order  ed, 

15.  Judgment        [  Copy  the  special  case,  and  then  proceed  thus:]     After- 

jS^Ttf'  ^«d«'  o°  tl»e         day  of  ,  18    ,  come  here  the 

been  ordered,     parties  aforesaid ;  and  the  court  is  of  opinion  that  [state 

the  opinion  of  the  court  on  the  question  or  questions  stated 
in  the  case,  in  the  affirmative  or  negative,  as  the  case  may 
be,]  Therefore  it  is  considered  that  the  plaintiff  do  re- 
cover against  the  defendant  the  said  £  ,  and 
£        for  his  costs  of  suit. 
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[In  the  margin,  opposite  the  words,  "  Therefore  it  is        ^^^4 
considered,  &c/'  write  "  Judgment  signed  the  ebo.  Gkx. 

day  of  ,  18    ,"  inserting  the  day  of  signing  final 

judgment.] 


16.  Postea^  where  the  Judge,  upon  the  trial  of  an  Issue 
in  Fact  before  him,  under  Section  1,  directs  an  Arbi- 
tration as  to  Part  of  the  Claim,  under  Section  6  of 
the  Common  Law  Procedure  Act,  1854. 
[Proceed  as  in  the  above  prescribed  form  of  postea  i6.  Pottea, 
No.  is  or  6,  as  the  case  may  be,  to  the  statement  of  the  j^^  ^pon  the 
appearance  of  the  parties  at  the  trial,  inclusive,  and  then  ^}^^f^^^ 
proceed  thus :] — "  And,  as  to  the  plaintiflF's  claim  in  the  him,  under 

count  of  the  declaration  within  mentioned  [as  y^ctg  an  arbi- 
the  case  may  ie],  it  appears  to  the  said  judge    [or  ^^^^Jjj^ 
"  baron  *']   that  the  questions  arising  thereon   involve  claim,  under 
matter    of    account    which    cannot    conveniently    be  common  Law 
tried    before   him;    and  hereupon  the  said  judge   [or  J^2?^^"^^*^^ 
"  baron  *']   orders  that  the  plaintiff's  claim  in  the  said 
count  of  the  declaration  mentioned  be  referred 
to  E.  F.,  of  ,  Esq.,  an  arbitrator  appointed  by  the 

said  parties  [or  "  to  E.  F.,  Esq.,  being  one  of  the  masters 
of  the  court  of  Queen's  Bench,''  or  "  Common  Pleas," 
or  "  Exchequer  of  Pleas,''  {or  other  officer  of  the  court, 
stating  his  office),  or  ^^to  E.  F.,  Esq.,  being  the  judge  of 
the  county-court  of  ,  upon  the  t^rms  that,  &c., 

set  forth  the  terms  of  the  order"]  ;  and  the  said  judge 
[or  '^  baron "]  decides  each  of  the  said  issues,  except 
those  relating  to  the  said  coimt  of  the  declara- 

tion, in  favour  of  the  plaintiff  [or  the  statement  of  the 
decision  may  be  in  the  affirmative  or  negative  words  of 
the  issue,  as,  for  example,  thus: — "And  the  said  judge 
{or  "  baron  "),  as  to  the  first  issue  within  joined,  decides 
that  the  defendant  is  guilty  as  within  in  the 
count  of  the  declaration  alleged ;  and,  as  to  the  second 

£  E  E  2 
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1854.        issue  within  joined^  the  said  judge  {or  ^'baroa'')   decides 
j^^  Q^y      that  the  defendant  did  not  commit  the  acts  within  in 
the  count  of  the  declaration  alleged  by  the 

plaintiflPs  leave/']  And  the  said  judge  [or  ''baron"] 
assesses  the  damages  of  the  plaintiff  on  occasion  of  the 
premises  within  in  the  count  of  the  declaration 

complained  of^  over  and  above  his  costs  of  suit,  to  i£  ^ 
[Omit  the  assessment  of  damages,  if  none  made,']  There- 
fore, &c. 


17.  Writ  of  Habere  Facias  Possessionem,  on  a  Rule  to 
deliver  Possession  of  Landpwrsuant  to  an  Award. 

17.  Writ  of  Victoria,  by  the  Grace  of  (Jod,  of  the  United  Kingdom 

pDModonem!      ®^  Great  Britain  and  Ireland  Queen,  Defender  of  the 
ca  a  rule  to  de    Faith,  to  the  sheriff  of  ,  greeting :  We  command 

bver  possession  /  o  o      ^ 

ct  land  pnr-      you  that  you  omit  not  by  reason  of  any  liberty  of  yonr 
award.  coimty,  but  that  you  enter  the  same,  and  without  delay 

you  cause  A.  B.  to  have  possession  of  [here 

describe  the  lands  and  tenements  as  in  the  rule  for  deU- 

*  of  very  of  possession],  and*  which  lands  and  tenements  by 

a  rule  of  our  court  of  Queen^s  Bench  [or  "  Common 
Pleas/'  or  "  Exchequer  of  Pleas  "],  dated  the  day 

of  ,  18    ,  made  pursuant  to  the  sixteenth  section 

of  *^  the  Common  Law  Procedure  Act,  1854,"  E.  P.  [the 
party  named  in  the  rule]  was  ordered  to  deliver  posses- 
sion to  the  said  A.  B. ;  and  in  what  maimer  you  have 
executed  this  our  writ  make  appear  to  us  [or,  in  the 
Common  Pleas,  "  to  our  justices,''  or  in  the  Exchequer, 
"  to  the  barons  of  our  Exchequer '']  at  Westminster, 
immediately  after  the  execution  hereof;  and  have  you 
there  then  this  writ.    Witness  ,  at  Westminster, 

the  dav  of  ,  in  the  year  of  our  Lord 
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18.  Judgment  for  the  Plaintiff  on  a  Special  Case  stated        1854. 
under  Section  32  of  the  Common  Law  Procedure 


Eeo.  Gbk, 

Act,  1854. 

[Copy  the  special  case,   and  then  proceed  thus:'] —  18.  Judgment 

Afterwards,  on  ,  come  here  the  parties  aforesaid  on^a^specid  ewe 

by  their  respective  attomies  aforesaid  :  and  the  conrt  is  ^^^  ^^®' 

i      .    .  section  32  of 

of  opinion  that,  &c.  [state  the  opinion  of  the  court  on  the  the  Common 
question  or  questions  stated  in  the  case].     Therefore  it  is  ^^^  X854.  "^ 
considered  that  the  plaintiff  do  recover  against  the  de- 
fendant the  said  £  ,  and  £  for  his  costs  of 
stut. 

[In  tfie  margin,  opposite  the  words  "  Therefore  it  is 
considered,  &c.''  write  "  Judgment  signed  the  day 

of  ,18    /^  inserting  the  day  of  signing  final  judg- 

ment,"] 


19.  Judgment  of  Affirmance  by  Court  of  Error  in  the 
Exchequer  Chamber,  on  a  Special  Case. 
[Copy  to  the  end  of  the  judgment  on  the  roll  in  the  19.  Judgment 

of  affirmance  by 

action,  and  then  proceed  thus :] — Afterwards,  on  court  of  error 

[the  day  of  lodging  the  note  of  error] ,  the  defendant  [or  ^g,  Cbami^r, 
"  plaintiff'']  delivered  to  one  of  the  masters  of  the  court  ^^  *  «P^^ 

case. 

here  a  memorandum  in  writing  in  the  form  required  by 
and  acecording  to  the  statute  in  that  case  made  and  pro- 
vided, aUeging  that  there  was  error  in  law  in  the  record 
aod  proceedings  aforesaid ;  and  afterwards,  on  [the 

day  of  making  the  entry  of  the  suggestion  on  the  rolf],  the 
defendant  [or  '^  plaintiff  '^]  said  that  there  was  no  error 
therein :    And  thereupon  afterwards,  on  [the  day 

cf  giving  judgment  in  the  Exchequer  Chamber],  in  the 
court  of  Exchequer  Chamber  of  our  Lady  the  Queen 
before  the  justices  of  the  Common  Bench  of  our  said 
Lady  the  Queen,  and  the  barons  of  her  Exchequer  [or, 
if  the  error  be  on  a  judgment  of  the  Common  Pleas,  say 
"  before  the  justices  of  our  Lady  the  Queen  assigned  to 
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1854.  hold  pleas  in  the  court  of  our  said  Lady  the  Queen  be- 
Reg.  Gek.  ^^^®  *^®  Queen  herself^  and  the  barons  of  her  Exche- 
quer/' or,  if  the  error  be  on  a  judgment  of  the  Exchequer, 
say^  '^  before  the  j  ustices  of  our  Lady  the  Queen  assigned 
to  hold  pleas  in  the  court  of  our  Lady  the  Queen  before 
the  Queen  herself,  and  the  justices  of  the  Common 
Bench  of  our  said  Lady  the  Queen  ""],  come  as  well  the 
plaintiff  as  the  defendant,  by  their  respective  attomies 
aforesaid  ;*  and  it  appears  to  the  said  court  of  error  in 
the  Exchequer  Chamber  that  there  is  no  error  in  the 
record  and  proceedings  aforesaid,  or  in  giving  the  judg- 
ment aforesaid :  Therefore  it  is  considered  by  the  said 
court  of  error  that  the  judgment  aforesaid  be  in  all 
things  affirmed,  and  stand  in  full  force  and  effect,  the 
said  causes  above  for  error  suggested  in  anywise  notwith- 
standing :  And  it  is  further  considered  by  the  same  court, 
that  the  said  plaintiff  do  recover  against  the  defendant 
£  for  his  damages  and  costs  which  he  had  sustained 
and  expended  by  reason  of  the  delay  of  execution  of  the 
judgment  aforesaid,  on  pretence  of  the  prosecution  of 
the  said  proceedings  in  error,  and  that  the  plaintiff  have 
execution  thereof. 


20.  Judgment  of  Reversal,  in  the  like  Case. 
20.  Judgment        [The  same  as  the  preceding  form,  to  the  asterisk*,  and 
th^Uk^^a^     Men  thus ;]— And  it  appears  to  the  said  court  of  error 

that  there  is  manifest  error  in  the  record  and  proceed- 
ings aforesaid,  and  in  giving  the  judgment  aforesaid : 
Therefore  it  is  considered  by  the  said  court  of  error,  that 
the  judgment  aforesaid,  for  the  errors  aforesaid,  be  re- 
versed, annulled,  and  altogether  holden  for  nought ;  and 
that  the  said  defendant  be  restored  to  all  things  which 
he  hath  lost  by  occasion  of  the  said  judgment,  &c. 
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21.  Judgment  of  Court  of  Appeal  in  Exchequer  Cham"        1854. 
ber,  on  a  Disposal  of  the  Appeal  in  the  Plaintiff  ^8      r^q  q^^j 
Favour,  where  Judgment  for  him  had  been  given  in 
the  Court  below,  under  the  41«/  and  42nd  Sections 
of  the  Common  Law  Procedure  Act,  1854. 

[Copy  the  case  for  the  appeal,  as  stated  by  the  parties,  ^i.  Judgment 
and  then  proceed  thus  ;]  Afterwards,  on  [the  day  peal  in  Ex- 

/!...,  ^     J*  j/»  n*j."L  _Ai»  chequer  Cham- 

of  gtmng  judgment  of  court  of  appeal],  in  the  court  of  ber/on  adia- 
Exchequer  Chamber  of  our  Lady  the  Queen,  before  the  po^a^of  t^« 

^  >/  '  appeal  m  the 

justices  of  the  Common  Bench  of  our  Lady  the  Queen  plaintiff's  fa- 

vour  whei'e 

and  the  barons  of  her  Exchequer  [or,  if  the  appeal  be  judgment  for 
from  the  Common  Pleas,  say,  "before  the  justices  of  our  ^^^^^^  ^^ 
Lady  the  Queen  assigned  to  hold  pleas  in  the  court  of  cowrt  below, 

_-,_.  _-  1^  1  li.  It       under  the  4l8t 

our  Lady  the  Queen  before  the  Queen  herself,  and  the  and  42nd  sec- 
barons  of  her  Exchequer  /'  or,  if  the  appeal  be  from  the  comm^on  lIw 
Exchequer,  say,  "  before  the  justices  of  our  Lady  the  Procedure  Act, 

1854. 

Queen  assigned  to  hold  pleas  in  the  court  of  our  Lady 
the  Queen  before  the  Queen  herself,  and  the  justices  of 
the  Common  Bench  of  our  said  Lady  the  Queen,"]  come 
the  parties  aforesaid,  by  their  respective  attorneys  afore- 
said ;  and  the  said  court  of  appeal  decide  that,  &c.  [state 
the  decision  of  the  court  upon  the  questions  raised  by  the 
case,  on  appeal]  ;  and  it  is  considered  by  the  said  court 
of  appeal  that  the  plaintiflF  do  recover  against  the  de- 
fendant £  for  his  costs  which  the  plaintiff  hath 
sustained  and  expended  in  the  said  appeal ;  and  that  the 
plaintiff  have  execution  thereof. 


22.  Fi.  fa.  against  a  Garnishee,  under  the  63rd  Section 
of  the  Common  Law  Procedure  Act,  1854,  where  the 
Debt  is  not  disputed,  or  the  Garnishee  does  not 
appear. 
VicTOEiA,  by  the  Grace  of  God  of  the  United  Kingdom  22.  Pi.  fe. 
of  Great  Britain  and  Ireland  Queen,  Defender  of  the  ^^^^" 
Faith,  to  the  sheriff  of  ,  greeting  :  We  command  ^^thf'j^^o" 
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1854.        you  that  you  omit  not  by  reason  of  any  liberty  of  your 

EE€k  Gbk.     county,  but  that  you  enter  the  same,  and  of  the  goods 

Law  Procedure  ^^^  chattels  of  E.  F.  in  your  bailiwick  you  cause  to  be 

wwl  tht'debt  ^^^^  ^  f  ^^  *^®  amount  of  lor  ''  part  of  the 
u  not  disputed,  amount  of/'  if  the  debt  be  more  than  the  judgment-debt,] 
nisbee  does  not  &  debt  due  from  the  said  E.  F.  to  C.  D.,  heretofore  at- 
appear.  tached  in  the  hands  of  the  said  E.  F.  by  an  order  of  Sir 

,  knight,  one  of  our  justices  of  our  court  of 
Queen's  Bench  [or  "  one  of  our  justices  of  our  court  of 
Common  Pleas/'  or  "  one  of  the  barons  of  our  Exche- 
quer ''],  dated  [date  of  order],  pursuant  to  the 
statute  in  such  case  made,  to  satisfy  \cr,  if  the  debt  be 
less  than  the  jtutgrnent-debt,  say,  "towards  satisfying*'] 
£  ,  which  A.  B.  lately  in  our  court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "Exchequer  of  Pleas"] 
recovered  against  the  said  C.  D.,  whereof  the  said  C.  D. 
is  convicted  ;  and  that  you  have  that  sum  of  £  be- 
fore us  [or,  in  the  Common  Pleas,  "before  our  justices," 
or,  in  the  Exchequer,  "  before  the  barons  of  our  Exche- 
quer,"] at  Westminster,  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  A.  B.  in  satis- 
faction as  aforesaid ;  and  that  you  do  all  such  things  as 
by  the  statute  passed  in  the  second  year  of  our  reign  you 
are  authorised  and  required  to  do  in  this  behalf;  and  in 
what  manner  you  shall  have  executed  this  writ  make 
appear  to  us  [or,  in  the  Common  Pleas^  "to  our  justices," 
or,  in  the  Exchequer,  "  to  the  barons  of  our  Exchequer,' 
as  the  case  may  be^]  at  Westminster,  immediately  after 
the  execution  hereof;  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  di^  of 
,  in  the  year  of  our  Lord 


23.  Ca.  sa,  in  the  like  Case. 
23.  ,Ca.  sa.  in         VicTOEiA,  by  the  Grace  of  God,  of  the  United  King- 

dom  of  Great  Britain  and  Ireland,  Queen,  Defender  of 


the  like 
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the  Faitb^  to  the  aheriff  of  ,  greeting :  We  com"        1854. 

mand  you  that  you  omit  not  by  reason  of  any  liberty  in  -q^^  q^^ 
your  county^  but  that  you  enter  the  same^  and  take  E. 
F.,  if  he  be  found  in  your  bailiwick^  and  him  safely  keep^ 
ao  that  you  may  have  his  body  before  us  [or,  in  the 
Common  Pleas,  "before  our  justices/'  or,  in  Vie  Exche* 
guer,  "before  the  barons  of  the  Exchequer/']  at  West- 
minster immediately  after  the  execution  hereof^  to  satisfy 
A.  3.  i£  f  being  the  amount    [or  "  part  of  the 

amount/'  if  the  debt  be  mme  than  the  judgment-debt^  of 
a  debt  due  from  the  said  E.  F.  to  C.  D.^  heretofore  at- 
tached in  the  hands  of  the  said  E.  F.  by  an  order  of  Sir 
,  knight^  one  of  our  justices  of  our  court  of 
Queen's  Bench  [or  "  one  of  our  justices  of  our  court  of 
Common  Pleas/'  or  "  one  of  our  barons  of  the  Exche- 
quer/'] dated  [date  of  order],  pursuant  to  the 
rtatute  in  such  case  made  and  provided,  to  satisfy  [or 
''towards  satisfying/'  if  the  debt  be  less  than  the  judg- 
ment-debt^ £  ,  which  the  said  A.  B.  lately  in  our 
said  court  of  Queen's  Bench  [or  "  Common  Pleas/'  or 
"Exchequer  of  Pleas/'  as  the  case  may  be,]  recovered 
against  the  said  C.  D.^  whereof  the  said  C.  D.  is  con- 
▼icied ;  and  have  you  there  then  this  writ.  Witness 
,  at  Westminster,  the  day  of  ,  in 
the  year  of  our  Lord 


24.  Writ  against  Garnishee  to  shew  Cause  why  the 
Judgment-Creditor  should  not  have  Execution  against 
him  for  the  Debt  disputed  by  him. 

Victoria,  by  the  Grace  of  God,  of  the  United  King-  24.  Writ 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of  ^ee  to  shew 
the  Faith,  to  E.  F.  greeting  :  We  command  you,  that,  ^^^l^, 
within  eight  days  after  the  service  of  this  writ  upon  you,  ditor  should 

,      .  ^  ^,       ,  «         ,  .  .  not  have  execu- 

mclusive  of  the  day  of  such  service,  you  appear  m  our  tion  against 
court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "Ex-  g^J^^^y^®^ 

him. 
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1854.  chequer  of  Fleas/']  to  shew  cause  why  A.  B.  should  not 
Beg.  Gen.  have  execution  against  you  for  £  ,  being  the  amount 
[or  "part  of  the  amount,"  if  the  debt  exceeds  thejudg- 
ment'debt,']  of  a  debt  due  firom  you  to  C.  D.^  to  satisfy 
[or  "  towards  satisfying/'  tf  the  debt  be  less  than  thejudg- 
ment'debt,]  £        ,  which^  on  the  day  of 

18  [date  of  Judgment'],  the  said  A.  B.^  by  a  judgment 
of  our  court  of  Queen's  Bench  [or  ''  Common  Pleas/'  or 
"  Exchequer  of  Pleas  "] ,  recovered  against  the  said  C.  D., 
and  for  costs  of  suit  in  this  behalf;  and  take  notice, 
that^  in  default  of  your  so  doing,  the  said  A.  B.  may  pro- 
ceed to  execution.  Witness  ,  at  Westminster, 
the            day  of           ,  in  the  year  of  our  Lord 

ThefoUotvinff  indorsements  must  be  made  on  thewrit: 

Indonementi.        This  writ  was  issued  by  P.  A.  [plaintiff's  attorney's 

name  in  full],  of  [place  of  his  abode  infvU;  also, 

ifstied  out  as  agent  for  an  attorney  in  the  country,  here 
say  "as  agent  for  A.  A.  of  "],  attorney  for  the 

said  A.  B.  [or,  if  sued  out  by  the  plaintiff  in  person, 
"  This  writ  was  issued  in  person  by  the  plaintiff  within 
named,  who  resides  at  ,"  mentioning  the  city,  town, 

or  parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  tJie  plaintiff's  residence,  if  any  such 
there  be."] 

The  plaintiff  claims  £  [the  amount  of  the  debt 

claimed  from  the  garnishee'],  and  £  for  costs ;  and,  if 
the  amount  thereof  be  paid  to  the  plaintiff,  or  his  attor- 
ney,  within  four  days  from  the  seryice  hereof,  further 
proceedings  will  be  stayed. 

Within  three  days  after  the  service,  fill  up  the  following 
indorsement : — 

This  writ  was  served  by  me,  X.  Y.,  on  C.  D.,  on  the 
day  of  18 
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25.  Declaration  thereon,  1854. 


In  the  Queen's  Bench  [or  "  Common  Pleas/'  or  "  Ex-      Ebo.  Get. 

chequer  of  Pleas  'H.  ^-  Deciara- 

_,  ,  «  .  ,^  uon  thereon. 

The  day  of  A.D. 

(Venue,)  A.  B.,  by  ,  his  attorney  [or  ''in  per- 

son ''],  sues  E.  P.  by  a  writ  issued  forth  of  this  court,  in 
these  words^  Victoria^  &c.  [copy  the  wrii]  ;  and  the  said 
E.  F.  has  appeared  to  the  said  writ :  and  the  said  A.  B.^ 
by  his  attorney  aforesaid,  says  that  the  said  debt  due 
firom  the  said  E.  P.  to  the  said  C.  D.  is  for,  Sfc.  [here 
state  the  debt,  as  in  a  declaration  in  ordinary  cases']  ; 
and  the  said  A.  B.  prays  that  execution  may  be  adjudged 
to  him  accordingly  for  the  said  £  ,  and  for  costs  of 
suit  in  this  behalf. 


26.  Plea  thereto. 

In  the  Queen's  Bench  [or  "  Common  Pleas,*'  or  "  Ex-  26.  Plea  there- 
chequer  of  Pleas  "1 .  ^ 
The            day  of            A.D. 
E.  P.     1      The  said  E.  P.,  by            ,  his  attorney, 
ats.  A.  B.J  says  that  he  never  was  indebted  to  the  said 
C.  D.  as  alleged  [or  plead  such  other  defence,  or  several 
defences,  as  in  other  cases,'] 


27.  Issue  thereon. 

[Copy  the  declaration  and  pleadings,   and  conclude  27.  Issucthere- 
thus :]  Therefore,  let  a  jury  come,  &c. 


28. — Postea  thereon, 
[7%e  same  as  in  ordinary  cases,  omitting  the  assess-  28.  Postea 

.     A  J  T  thereon. 

ment  of  damages.] 


788 


BBGULiB  6BNBKALB9. 


1854. 

Rie.  GxK. 

29.  Jadgment 
for  plamtdff 
therein. 


29. — Judgment  for  Plaintiff  therein. 

[The  same  as  in  ordinary  cases,  to  the  statement  of 
the  Judgment,  which  may  be  thus: — ]" Therefore  it  is 
considered  that  the  said  A.  B.  have  execation  against 
the  said  E.  F.  for  the  said  £  ,  the  amount  [or  ''part 
of  the  amonnt'^]  of  the  said  debt  due  from  him  to  the 
said  C.  D.,  to  satisfy  [or  "towards  satisfying,"  if  the 
debt  be  less  than  the  judgment-debt,']  the  said  £ 
which  the  said  A.  B.  on  the  said        day  of  ,  18 

[date  of  judgment  against  jtuigment-debtor],  by  the  judg- 
ment of  this  court,  recovered  against  the  said  C.  D. ;  and 
it  is  further  considered  that  the  said  A.  B.  do  recorer 
against  the  said  E.  F.  £  for  his  costs  of  suit  in  this 
behalf. 


80.  Hfii. 
therein. 


80.— J?,  fa.  therein. 

Victoria,  by  the  Grace  of  Gtod  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  Defender  of 
the  Faith,  to  the  sheriff  of  ,  greeting :  We 

command  you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  and  chattels  of  E.  F.  in  your  bailiwick  you  cause 
to  be  made  £  ,  the  amount  [or  *'  part  of  the  amount," 
if  the  debt  be  more  than  t/ie  judgment-debt,']  of  a  debt  due 
from  the  said  E.  F.  to  C.  D.,  to  satisfy  [or  "  towards 
satisfying,"  if  the  debt  be  less  than  the  judgment-debt^ 
£        ,  which  A.  B.  on  the  day  of  ,  18 — 

[date  of  judgment  cyainst  judgment-debtor]  by  the  judg- 
ment of  our  court  of  Queen's  Bench  [or ''  Common 
Pleas,"  or  ''Exchequer  of  Pleas,"]  recovered  against 
the  said  C.  D. ;  and  whereupon  it  has  been  adjudged  by 
our  said  court  that  the  said  A.  B.  should  have  execution 
against  the  said  E.  F.  for  the  said  £  ,  and  also 
£  ,  which  in  our  same  court  were  adjudged  to  the 
said  A.  B.  for  his  costs  of  suit  which  he  hath  been  put 
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to  on  occasion  of  onr  writ  sued  ont  against  the  said  1864. 
E.  F.  at  the  suit  of  the  said  A.  B.  in  that  behalf^  whereof  reg.  Gek, 
the  said  E.  F.  is  convicted ;  and  have  the  said  moneys 
before  us  [or,  in  the  Common  Pleas^  "  before  our  jus- 
tices/^ or,  in  the  Exchequer,  "  before  the  barons  of  our 
Exchequer/']  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and 
that  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  our  reign  you  are  authorised  and 
required  to  do  in  this  behalf;  and  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us  [or, 
in  the  Common  Pleas,  "to  our  justices/'  or,  in  the 
ExcheqtLer,  "  to  the  barons  of  our  Exchequer/'  a*  the 
case  may  be,"]  at  Westminster,  immediately  after  the 
execution  hereof,  and  have  you  there  then  this  writ. 
Witness  ,   at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord 


31. — Cfl.  sa.  therein. 

Victoria,  by  the  Grace  of  God  of  the  United  King-  si.  Ca.  ta. 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of  *^®^"- 
the  Faith,  to  the  sheriff  of  ,  greeting :  We  com- 

mand you  that  you  omit  not  by  reason  of  any  liberty  of 
your  county,  but  that  you  enter  the  same,  and  take 
E.  F.,  if  he  shall  be  found  in  your  bailiwick,  and  him 
safely  keep,  so  that  you  may  have  his  body  before  us 
[or,  in  the  Common  Pleas,  "before  our  justices,"  or,  in 
the  Excheqtier,  "  before  the  barons  of  our  Exchequer," 
as  the  case  may  i^,]  at  Westminster,  immediately  after 
the  execution  hereof,  to  satisfy  A.  B.  i£  ,  the  amount 
[or  "  part  of  the  amount,"  if  the  debt  be  more  than  the 
Jtulffment'debt,]  of  a  debt  due  from  the  said  E.  F.  to 
C.  D.,  and  for  the  levying  of  which  it  has  been  adjudged 
by  our  court  of  Queen's  Bench  [or  "  Common  Pleas/' 
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1854.        or  ''Exchequer  of  Pleas/']  that  the  said  A.  B.  should 
Reg.  Gwr.     ^^®  ^  execution  against  the  said  E.  P.,  to  satisfy  [or 
''  towards  satisfying/'  if  the  debt  be  less  than  the  judg* 
ment'debt,']  £        ,  which  the  said  A.  B.,  on  \the 

date  of  the  judgment  against  the  /tuigment'debtor]^  by  the 
judgment  of  the  said  court  recovered  against  the  said 
C.  D.f  and  farther  to  satisfy  the  said  A.  B.  j£  , 

which  in  our  same  court  were  adjudged  to  the  said  A.  B. 
for  his  costs  of  suit  which  he  hath  been  put  to  on  occa- 
sion of  our  writ  sued  out  against  the  said  E.  F.  at  the 
suit  of  the  said  A.  B.  in  that  behalf,  whereof  the  said 
E.  F.  is  convicted ;  and  have  you  there  then  this  writ. 
Witness  ,  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord 


32.— Judgment  for  Plaintiff,  after  Verdict,  that  a  Man- 
damtu  do  issue,  under  Section  71  of  the  Common 
Law  Procedure  Act,  1854. 

82.  Judgment  [The  Same  as  in  the  ordinary  form  of  an  entry  of  a 
^^^Skt^  >^%wien/,  to  the  end  of  the  postea,  and  then  thus :— ] 
that  a  manda-    Therefore  it  is  considered  that  a  writ  of  mandamus  do 

mas  do  iMue, 

under  section  issue,  Commanding  the  defendant  to  [here  state  the  duty 
mon  llw  i^  '^  be  performed,  or  the  thing  to  be  done,  as  claimed  by  the 
c^BTe  Act,        declaration] ;  and  it  is  also  considered  that  the  plaintiff 

do  recover  of  the  defendant  the  said  moneys  by  the  jus- 
tices [or  "  by  the  judge'^  or  ''  baron"]  aforesaid  in  form 
aforesaid  above  assessed^  and  also  £  for  his  costs  of 
suit  in  this  behalf. 

[In  the  margin  of  the  judgment,  opposite  the  first 
words,  "Therefore  it  is  considered/'  &c.,  torite  "Judg- 
ment signed  the  day  of  ,  18 — ,"  inserting 
the  day  of  signing  final  judgment."] 
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33.— WW/  of  Inquiry,  to  ascertain  the  Expense  incurred        1854. 
by  the  doing  of  an  Act,  and  for  the  doing  of  which      rbo.  Gen. 
a  Mandamus  was  issued. 

Victoria,  by  the  Grace  of  God  of  the  United  King-  38.  Writ  of  in- 
dom  of  Great  Britain  and  Ireland  Queen,  Defender  of  t^^he  e!^^^' 
the  Faith,  to  the  sheriflf  of  ,  greeting:   Whereas,  g^^^^^^^^ 

upon  an  application  by  A.  6.,  the  plaintiff  in  an  action  an  act,  and  for 
against  C.  D.  in  our  court  of  Queen's  Bench  [or  "  Com-  ^jjjch  a  man- 
mon  Pleas,'*  or  '' Exchequer  of  Pleas,''  as  the  case  may  ^|^^^" 
be,"]  at  Westminster,  our  said  court  did,  on  the 
day  of         ,  A.  D.         ,  [date  of  order']  direct  that  [state 
the  terms  of  the  order  directing  the  act  to  be  done  at  the 
defendants  expense] ;  and  the  said  A.  B.  [or ''  and  E.  F.," 
if  another  person  than  t?ie  plaintiff  has  been  appointed  by 
the  court  to  do  the  act^  has  [or  "  have"]  done  the  said 
act  so  directed  to  be  done ;  and,  in  order  to  enable  our 
said  court  to  ascertain  the  amount  of  the  expense  of  the 
doing  the  same,  we  command  you,  that,  by  the  oath  of 
twelve  good  and  lawful  men  of  your  baiUwick,  you  dili- 
gently inquire  what  is  the  amount  of  the  expenses  in- 
curred by  the  said  A.  B.  [or  ''by  E.  F.,"  as  the  case 
may  be,]  in  the  doing  of  the  said  act,  and  that  you  send 
to  us  [or,  in  the  Common  Pleas,  "  to  our  justices,  or,  in 
the  Exchequer,  "  to  the  barons  of  our  Exchequer,"]  at 
Westminster,  on  the  day  of  now  next  en- 

suing, the  inquisition  which  you  shall  thereupon  take, 
under  your  seal,  and  the  seals  of  those  by  whose  oath  you 
shall  take  that  inquisition,  together  with  this  writ.  Wit- 
ness [name  of  chief  Justice^  or,  in  the  Exchequer, 
of  chief  baron],  at  Westminster,  the  day  of 
in  the  year  of  our  Lord 
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1854.        84. — Writ  of  Execution  in  Detinue,  under  Section  78  of 
Eie.  GiK.  ^^  Common  Law  Procedure  Act,  1854,  for  the 

Return  of  the  Chattel  detained,  and  for  a  Distringas 
until  returned,  separate  from  a  Writ  for  Damages 
or  Costs. 

84.  Writ  of  Victoria,  by  the  Grace  of  God  of  the  United  King- 

detinue,  mider    ^om  of  Great  Britain  and  Ireland  Qneen,  Defender  of 

S^Si^^      *^®  F^*>  ^  **^«  *^ff  of  >   greeting:  We 

Law  Procedure  command  jou,  that  you  omit  not  by  reason  of  any  liberty 

the 'return  of  of  your  connty^  but  that  yon  enter  the  same^  and  with- 
^ne^amd  ^  ^^^  delay  you  cause  the  following  chattels^  that  is  to  say, 
a  distringas        [here  enumerate  the  chattels  recovered  by  the  judgment, 

nntil  returned,     ^ 

separate  from  a  for  the  retum  of  which  execution  has  been  ordered  to 
^ZX^.  "-J  to  be  returned  to  A.  B.,  which  the  said  A.  B. 

lately  in  our  court  before  us  [or,  in  the  Common  Pleas, 
''  before  our  justices/'  or,  in  the  Exchequer,  "  before  the 
barons  of  our  Exchequer/']  at  Westminster^  reooyered 
against  C.  D.  in  an  action  for  the  detention  of  the  same^ 
whereof  the  said  C.  D.  is  convicted.''^  And  we  further 
command  you^  that,  if  the  said  chattels  cannot  be  found 
in  your  bailiwick,  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  dis- 
train the  said  C.  D.  by  all  his  lands  and  chattels  in  your 
bailiwick,  so  that  neither  the  said  C.  D.  nor  any  one  for 
him  do  lay  hands  on  the  same,  until  the  said  C.  D.  render 
to  the  said  A.  B.  the  said  chattels ;  and,  in  what  manner 
you  shall  have  executed  this  our  writ,  make  appear  to 
us  [or,  in  the  Common  Pleas,  "  to  our  justices/'  or,  in 
t/he  ExcJiequer,  ''  to  the  barons  of  our  Exchequer/']  at 
Westminster,  immediately  after  the  execution  hereof; 
and  have  you  there  then  this  writ.     Witness  , 

at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 
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35. — The  like,  but  instead  of  a  Distress  until  the  Chat-        1854. 
tel  is  returned,  commanding  the  Sheriff  to  levy  on  "reo"gkJ 
Defendants  Goods  the  assessed  Value  of  it. 

[Proceed  as  in  the  preceding  form  until  the*",  and  then  35,  xhe  like, 
thus :— ]  And  we  further  command  you,  that,  if  the  said  a'distS^^tU 
chattels  cannot  be  found  in  your  bailiwick,  you  omit  not  the  chattel  is 
by  reason  of  any  liberty  of  your  county,  but  that  you  manding  the 
enter  the  same,  and  of  the  goods  and  chattels  of  the  on^ddfenli^s 
said  C.  D.  in  your  bailiwick  you  cause  to  be  made  £  goo<^  the 

{the  assessed  value  of  the  chattels'],  whereof  the  said  of  it. 
C.  D.  is  also  convicted,  and  that,  in  the  execution  of  this 
our  last-mentioned  command,  you  do  all  such  things  as 
by  the  statute  passed  in  the  second  year  of  our  reign 
you  are  authorised  and  required  to  do  in  this  behalf; 
and  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  us  [or,  in  the  Common  Pleas,  "  to 
our  justices,'^  or,  in  the  Exchequer,  "  to  the  barons  of 
our  Exchequer,'^  as  the  case  may  be,]  at  Westminster, 
immediately  after  the  execution  hereof;  and  have  you 
there  then  this  writ.     Witness  ,  at  Westminster, 

the  day  of  ,  in  the  year  of  our  Lord 


86. — Indorsement  on  Writ  of  Summons,  of  Claim  of  a 
Writ  of  Injunction,  under  Section  79  of  the  Common 
Law  Procedure  Act,  1854. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to  36.  Indoree- 

restrain  the  defendant  from  [here  state  concisely  for  what  gummons,  of 

the  writ  of  injunction  is  required,  as  for  example,  thus : —  ^^*™  °^  "^^^ 

''  felling  or  cutting  down  any  timber  or  trees  standing,  under  section 

...  ^-L     1       1        1  •  ,    79  of  the  Com- 

growing,  or  being  in  or  upon  the  land  and  premises  at  ^on  Law  Pro- 

,  in  the  county  of  ,  and  from  5^™^*^' 

committing  any  further  or  other  waste  or  spoil  in  or 
upon  the  said  land  and  premises'^] .  And  take  notice, 
that,  in  default  of  the  defendant's  entering  an  appcar- 
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£.  H.  Aldbbsoi 
C.  Cbbsswell'. 
W.  Emji. 
Samuxl  Maktii 
Cbasub  Ckoht 
R.  B.  Cbowdkb 
27/A  November,  1854. 
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THE  PRINCIPAL  MATTERS. 


ACCOUNT  STATED. 
7.  O.  U. 

Upon  a  sale  of  a  leasehold,  the 
purchaser  agreed  to  pay  a  deposit  of 
60/.,  and  the  residue  on  completion. 
Instead  of  actually  paying  the  50/.,  he 
gave  the  vendor  5/.  and  an  I.  O.  U. 
for  46/. : — ^Held,  that  the  vendor,  fail- 
ing to  make  a  good  title,  was  not  en- 
titled to  recover  the  46/.  upon  an  ac- 
count stated;  and  that  the  defence 
was  admissible  under  never  indebted. 
WiUon  V.  W%li<m,  616. 

ACCEUING  SHARE. 
See  Detisb,  1. 

ACT  OF  PARLIAMENT. 

CoTutruction  of. 
See  CoFPBB  Mi29EB8'  Company,  2. 
Dbainagb  Act. 

ACTION. 
Notice  qf, — See  Noticb  op  Action. 

ADMIRALTY  SAILING  REGU- 
LATIONS. 
See  Shipping,  II. 

VOL.  XIV.  — c.  B.  o 


AFFIDAVIT. 

I.  On  Motion  for  an  Attachment, — See 

Abbitbambnt,  II. 

n.  On  Motion  for  Costs  under  the 
Counts-Court  Act,  15  ^  16  Vict.  e. 
54,  s,  4, — See  County  Coubt,  I,  2. 

AGENT. 
Contract  by, 
A  contract  was  made  in  London,  as 
follows : — "  Contract  between  Messrs. 
y.  &  T.,  of  Morlaix,  in  France,  and 
M.  M.,  of  London,  M.  M.  engages 
himself  hereby  with  Messrs.  V.  &  T., 
from  &c.  to  &c.,  for  the  proper  and 
merchantable  cutting,  &o,,  of  French 
provisions  at  Morlaix,  on  receiving  a 
free  passage  out  to  Morlaix  from  Lon- 
don, and  back  again,  and  wages  of  30s, 
sterling  per  week ;  Messrs.  Y.  &  T. 
finding  the  requisite  tools,"  &o.  This 
contract  was  signed,  "  For  V.  &  T., 
C.  K.  (the  defendant),  M.  M."  -.—Held, 
that  the  contracting  parties  were  V.  & 
T.  and  the  plaintiff;  and  that  the  de- 
fendant, by  signing  it  on  behalf  of  V. 
&  T.,  did  not  render  himself  perso- 
nally liable.    Mahony  v.  KehuU,  390. 
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AGEEEMENT. 

See  CONTBJLCT. 

ALIEN  ENEMY. 
Plea  of. 
The  defendant,  on  the  2nd  of  March, 
obtained  time  to  plead,  on  the  usual 
terms  ;  on  the  28th,  war  was  declared 
between  this  coimtry  and  Eussia  (of 
which  country  the  plaintiff  was  a  sub- 
ject) ;  and,  on  the  29  th,  the  defendant 
applied  for  leave  to  plead  that  the 
plaintiff  was  an  alien  enemy,  which 
the  judge  declined  to  allow : — The 
court  refused  to  assist  the  defendant. 
Shepeler  y.  Durant,  582. 

AMBASSADOR. 
Privilege  of, 

1.  A  "  secretary  of  legation,"  accre- 
dited to  the  court  of  England  by  a 
foreign  sovereign,  and  acting,  in  the 
absence  of  his  ambassador,  as  charg^ 
d'affaires,  is  entitled  to  all  the  privi- 
leges of  an  ambassador.  Taylor  v. 
Pest,  4S7. 

2,  And  such  a  person  does  not  for- 
feit his  privilege  by  engaging  in  mer- 
cantile transactions  here, — though  the 
servants  of  the  ambassador  do,  by  vir- 
tue of  the  exception  in  the  7  Anne,  o, 
12,  s.  5.    lb. 

8.  An  action  having  been  brought 
against  a  foreign  minister  and  three 
other  persons,  upon  a  contract  entered 
into  by  them  jointly  in  the  country 
from  which  the  minister  was  accredited, 
his  attorney  gave  an  undertaking  to 
appear,  and  appeared  and  pleaded  on 
his  behalf,  and  afterwards  obtained  a 
rule  for  a  special  jury  : — Held,  that,  by 
thus  voluntarily  attorning  to  the  juris- 
diction, the  minister  was  estopped  from 
applying  to  the  court  to  strike  out  his 


name,  or  to  stay  the  proceedings,  on 
the  ground  of  his  privilege.    lb. 

4.  Qiusre,  whether  the  privilege  of 
an  ambassador  or  foreign  minister  ex- 
tends to  prevent  his  being  sued  in  the 
courts  of  this  country,  or  only  to  pro- 
tect him  from  process  which  may  affect 
the  sanctity  of  his  person,  or  his  com- 
fort and  dignity.    lb. 

AMENDMENT. 
Under  15  ^  16  Vict.  c.  76.  s.  232. 

1.  Upon  a  trial  by  the  record,  the 
court  amended  the  declaration  by  in- 
serting therein  the  true  date  of  the 
judgment  recovered,  under  the  15  & 
16  Vict.  c.  76,  s.  222.  Noble  v.  Ckap- 
man,  400. 

2.  As  to  the  power  of  the  court  to 
allow*  an  amendment  after  trial,  by  add' 
ing  a  plea, — Qjuaret  Ciamley  r. 
Grundy,  e08. 

3.  The  court  will  not  interfere  with 
the  discretion  of  the  judge  at  nisi  prius 
as  to  the  amendment  of  the  record. 
Morgan  v.  Pike,  473. 

APPEAL. 
See  CouNTT-CouBT,  IV. 

ARBITRAMENT. 
I.  Authority  qf  Arbitrator. 
1.  A  cause  was  referred  by  a  judge's 
order  to  the  arbitrament  of  A.  and  B. 
and  of  such  third  person  as  they  should 
before  proceeding  upon  the  reference 
appoint,  the  award  to  be  made  by  them, 
or  any  two  of  them  : — Held,  that,  al- 
though, prim&  facie,  the  parties  were 
entitled  to  have  the  joint  judgment  of 
the  three,  or  of  any  two  of  them  who 
could  after  conference  agree,  yet  they 
might  by  their  conduct,  in  treating  the 
third  as  an  umpire,  to  be  called  in  only 
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in  the  eyent  of  a  difference  between 
the  two  first-named  arbitrators,  waive 
that  right.    Peterson  y.  Ayre,  665. 

2.  An  action  of  ejectment,  upon  two 
seyeral  demises,  was,  after  issue  joined, 
referred  bj  a  judge's  order,  to  the 
award,  order,  arbitrament,  final  end, 
and  determination  of  an  unprofessional 
arbitrator, — the  costs  of  the  cause  and 
of  the  reference  and  award  to  abide 
the  eyent  of  the  award.  The  arbitra- 
tor, professing  to  make  his  award  "  of 
and  concerning  the  matter  to  him  re- 
ferred," ordered  that  "  the  yerdict  in 
the  said  cause  should  be  entered  for 
tke  lessors  of  the  plaintiff  :** — 

Held,  bj  Maule,  J.,  and  Taffourd, 
J.,  that,  although  the  submission  gaye 
the  arbitrator  no  power  to  enter  a  ver- 
dict, yet  that,  inasmuch  as  the  words 
used  by  him  were  not  precise  and 
technical  words,  the  court  was  at 
liberty  to  deal  with  them  as  a  mere 
intimation  of  his  intention  substan- 
tially to  decide  in  favour  of  the  lessors 
of  the  plaintiff,  and,  consequently,  that 
the  award  might  be  enforced  by  action. 

WiUiams,  J.,  dissentiente,  on  the 
ground,  that,  in  so  holding,  the  court 
would  virtually  be  overruling  a  deci- 
sion of  the  court  of  Exchequer,  which 
had  been  recognised  by  subsequent 
cases,  though  he  conceived  it  to  have 
been  erroneous.  Law  v.  Blachhur' 
row,  77. 

II.  AttachmefU  for  Nonperformance  qf 

Award, 
Intituling  Affidamt,']^Two  actions 
of  A.  V.  B.,  and  B.  v.  A.,  and  all  mat- 
ters in  difference  between  the  parties, 
were  referred,  the  costs  of  the  reference 
and  award  <u  to  tke  said  actions  to  be 
in  the  diecretion  of  the  arbitrator.  The 
award  found  that  there  was  due  from 

o  0 


B.  to  A.  62/.  18#.,  and  directed  that  B. 
should  bear  his  own  costs  in  the  action 
brought  by  him  against  A.,  and  also 
A.'s  costs  of  that  action ;  that  A.  was 
entitled  to  recover  62/.  ISs,  in  the 
action  brought  by  him  against  B.,  and 
that  B.  should  pay  that  sum,  on  demand, 
to  A.,  together  with  A.'8  costs  of  the 
action;  and  that  each  party  should 
bear  his  own  costs  of  the  reference,  and 
half  the  expense  of  the  award. 

The  action  of  B.  v.  A.  had  not  pro- 
ceeded beyond  the  writ,  and  conse- 
quently there  were  no  costs  due  therein 
to  A. 

The  agreement  of  reference  havmg 
been  made  a  rule  of  court, — the  rule 
being  intituled  "  In  the  matter  of  the 
arbitration  between  A.  and  B. :  A.  v, 
B.,'* — and  the  52/.  ISs,  and  taxed  costs 
of  the  action  of  A.  v,  B.,  having  been 
duly  demanded,  the  court  granted  an 
attachment  against  B.  for  non-payment 
of  those  two  sums.  In  re  Pike  and 
Newman,  425. 

ASSENT. 
Evidence  qf, — See  Club. 

ASSIGNMENT. 
To  delay  Creditors, — See  Bankbuft, 

IV. 

ATTACHMENT. 

For  Non-performance  qf  an  Award,'^ 

/S^  Abbitbamsnt,  II. 

ATTORNEY. 
I.  Action  against,  for  Negligence, 
1.  A  trader  having  petitioned  the  court 
of  bankruptcy  under  the  211th  section 
of  the  12  &  13  Yict.  c.  106,  an  order 
was  made  under  s.  219,  that  his  estate 
and  effects  should  be  possessed  and  re- 

o2 


796 


INDEX. 


ceived  by  the  official  assignee,  and  be 
taken  possession  of  by  the  messenger. 
One  of  the  creditors  employed  the 
plaintiff  (an  attorney)  to  prepare  an 
assignment  of  his  effects  for  the  benefit 
of  the  general  body,  informing  him  that 
all  would  concur  therein.  The  assent 
of  all  the  creditors  not  haviog  been  ob- 
tained, the  assignment  became  unavail- 
ing : — Held,  that  the  plaintiff  was  not 
guilty  of  gross  ignorance  or  gross  negli- 
gence in  preparingthe  assignment  under 
such  circumstances.  Zetois  y.  Collard, 
208. 

2.  Semble,  that  an  attorney  who  re- 
ceives instructions  to  prepare  a  secu- 
rity for  the  payment  of  an  annuity  to  a 
woman  in  consideration  of  past  cohabi- 
tation, is  guilty  of  negligence  if  he  do 
it  by  a  mere  agreement  only,  not  im- 
der  seal,     Parker  v.  BolU,  691. 

3.  In  such  a  case,  the  judge  told  the 
jury  that  every  attorney  is  bound,  un- 
der pain  of  being  made  responsible  in 
an  action,  to  bring  a  fair  and  reason- 
able amount  of  care  and  skill  to  the 
performance  of  his  professional  duty, — 
without  defining  what  is  a  fair  and 
reasonable  amount  of  skill : — Held,  no 
misdirection.    lb. 

II.  Privilege  of. 
The  London  (City)  Small  Debts  Ex- 
tension Act,  1852,  (15  &  16  Vict.  c. 
Ixzvii),  does  not  deprive  an  attorney 
suing  for  a  bill  of  costs  in  the  superior 
courts,  of  the  costs  of  the  action,  where 
he  recovers  a  sum  exceeding  201, 
Borradaile  v.  Hunter,  655. 

AWAED. 

See  Abbitbament. 


BAILIFF. 
See  BoBouQH  Coubt. 


BANKEB. 
Action  ctgainsttfor  dishonouring  a 

Cheque. 
DamagesJ]  —  Substantial  damages 
may  be  recovered  against  a  banker  for 
dishonouring  an  aoceptanoeand  dieques 
of  a  customer,  there  being  sufficient 
assets  in  his  hands  at  the  time  to  meet 
them.    Bolin  v.  Steward,  5d5. 

« 

BAI^KEUPT. 
I.  Trading. 
Quare,  whether  one  who  obtains 
orders  for  the  sale  of  goods  on  oommis- 
sion, — ^the  goods  being  fumiahed,  and 
accounts  rendered  to  the  eoatomers  by 
the  principal, — is  a  person  who,  within 
the  11  &  12  Vict.  o.  106,  s.  65,  uses  the 
trade  of  merchandise  "  by  way  of  com- 
mission," or.  "  as  agent  or  factor  for 
others,"  seeks  his  livelihood  by  buying 
and  selling  P  Semamann  r.  Barber, 
583. 

IL  Testify  Order  under  the  12  4*  13 
Viet.  e.  106,  *.  218. 

1.  A  trader  having  petitioned  the 
court  of  bankruptcy  under  the  21 1th 
section  of  the  12  &  13  Vict.  c.  106,  an 
order  was  made  under  s.  213,  that  his 
estate  and  effects  should  be  possessed 
and  received  by  the  official  assignee, 
and  be  taken  possession  of  by  the  mes- 
senger. One  of  the  creditors  employed 
the  plaintiff  (an  attorney)  to  prepare  an 
assignment  of  his  effects  for  the  benefit 
of  the  general  body,  informing  him  that 
all  would  concur  therein.  The  assent 
of  all  the  creditors  not  having  been 
obtained,  the  assignment  became  un- 
availing:— Held,  that  the  plaintiff  was 
not  guilty  of  gross  ignorance  or  gross 
negligence  in  preparing  the  assignment 
under  such  circumstancea.  Lewis  v. 
Collard,  208. 

2.  Semble,  that  the  order  imder  s. 
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213  has  not  tHe  effect  of  absolately 
▼eating  the  estate  of  the  petitioner  in 
the  official  assignee.    lb. 

in.  Order fa^  the  Sale  of  Goods  in  the 
Possession,  Order,  or  Disposition  of 
ike  Bankrupt. 

An  order  made  by  the  court  of  bank- 
ruptcy for  the  sale  of  goods  in  the  pos- 
session, order,  or  disposition  of  the 
bankrupt,  under  the  12  k  13  Vict.  c. 
106,  s.  126,  is  not  finally  and  conclu- 
sively binding  upon  the  owner  of  them. 
Chraham  v.  Fwrher,  134. 

IV.  Transaction  fraudulent  and  void. 

1.  A.,  a  trader,  being  in  difficulties, 
and  haying  five  executions  against  him, 
all  his  goods  were  conveyed  to  the  de- 
fendant by  bill  of  sale  from  the  sheriff, 
with  an  understanding  that  they  should 
remain  on  A.'s  premises  to  enable  him 
to  re-purchase  them.  The  jury  having 
found  that  the  object  of  the  transaction 
was,  not  merely  to  relieve  A.  from  a 
forced  sale  of  his  goods,  but  also  to 
protect  them  from  the  demands  of 
other  creditors: — Held,  that  the  trans- 
action was  void  under  the  statute  13 
£liz.  c.  6,  s.  1,  and  an  act  of  bank- 
ruptcy.    Graham  v.  Furber,  410. 

2.  Qutere,  whether  the  transaction 
would  not  have  been  equally  void 
against  creditors  whose  debts  were 
contracted  subsequently  to  the  assign- 
ment P    lb. 

V.  Protected  Transactions. 
The  taking  of  goods  by  the  true 
owner  out  of  the  "possession,  order, 
or  disposition  "  of  a  bankrupt,  after  a 
secret  act  of  bankruptcy,  but  before 
the  date  of  the  fiat,  or  the  filing  of  the 
petition,  is  "  a  dealing  or  transaction  *' 
with  the  bankrupt,  within  the  protec- 
tion of  the  133rd  section  of  the  12  k 
13  Vict.  c.  106.  Graham  y.Furber,  131 


VI.  Commitment  under  12  4"  l-^  Vict, 
c.  106,  s.  260. 

1.  A  bankrupt,  on  his  examination 
before  a  commissioner,  beiug  asked 
why  a  certain  cheque  for  100^.  had 
been  drawn  in  favour  of  his  brother 
(who,  he  admitted,  did  not  receive  the 
money),  and  how  the  proceeds  were 
appropriated,  answered  that  his  me- 
mory did  not  serve  him :  the  commis- 
sioner committed  him  to  prison,  for 
not  answering  to  his  satisfaction,  under 
the  12  &  13  Vict.  c.  106,  s.  260:--Held, 
that  he  was  justified  in  so  doing.  Fx 
parte  Bradbury,  15. 

2.  The  26l8t  section  of  the  statute 
provides,  that,  upon  a  habeas  corpus 
to  discharge  the  bankrupt  from  a  com- 
mitment imder  s.  260,  the  court  shall, 
if  required  by  the  bankrupt,  in  case 
the  whole  examination  is  not  set  out  in 
the  warrant,  "  inspect  and  consider  the 
whole  of  the  examination  of  such  per- 
son, whereof  any  such  question  was  a 
part :" — Quare,  as  to  the  mode  of  ob- 
taining the  examination,  where  the 
rule  is  merely  to  shew  cause  why  a 
habeas  corpus  should  not  issue, — it  not 
being  the  practice  to  grant  a  certiorari 
for  that  purpose.    lb, 

VTI.  Notice  to  dispute. 

1.  In  the  absence  of  a  notice  (under 
the  11  &  12  Vict.  c.  106,  s.  234)  to  dis- 
pute the  petitioninff-creditor*s  debt,  the 
debt  upon  the  proceedings  must  be 
taken  to  be  admitted  for  all  the  pur- 
poses of  the  suit.  Hemamann  v. 
Barber,  583. 

2.  Therefore,  where,  in  an  action  by 
assignees  of  a  bankrupt,  the  defendant 
gave  notice  (under  the  11  &  12  Vict.  c. 
106,  s.  234)  to  dispute  the  trading,  but 
no  notice  to  dispute  either  the  peti- 
tioning-creditor's  debt  or  the  act  of 
bankruptcy,  and,  upon  proof  at  the 
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trial  that  the  petitioning-oreditor*8 
debt  upon  the  proceedings  was  con- 
tracted at  a  period  when  the  bankrupt 
had  ceased  to  be  a  trader,  the  judge 
nonsuited  the  plaintiff, — The  court 
granted  a  new  trial.    Ih, 

BARON  AND  FEME. 
See  Husband  akd  Wifb. 

BILL  OF  EXCHANGE, 
I.  Lost  Bill  or  Note, 

1.  Upon  an  issue  on  a  plea  that  the 
defendant  did  not  make  the  note  de- 
clared on,  it  appearing  that  the  note  is 
lost,  secondary  evidence  may  be  given 
of  its  contents, — and  this  whether  the 
note  be  negotiable  or  not.  Chamley 
V.  Orundy,  608. 

2.  And,  semble,  that  a  special  plea 
alleging  the  loss  of  the  note,  would 
afford  no  defence  in  the  case  of  a  non- 
negotiable  note.    Ih. 

3.  Held,  also,  that  a  plea  stating 
that  the  note  had  been  destroyed,  pur- 
suant to  an  agreement  between  the 
maker  and  the  plaintiff's  testator,  to 
whom  it  was  given,  could  not,  by  re- 
jecting the  allegations  as  to  the  agree- 
ment, be  treated  as  a  plea  setting  up 
the  loss  of  the  note.    lb. 

n.  Tlea  of  Want  qf  Consideration, 
and  Fraud. 

To  a  declaration  on  a  bill  of  exchange 
drawn  \g  A.  upon  B.  (the  defendant), 
and  indorsed  by  A.  to  C,  and  by  C. 
to  D.  (the  plaintiff),  the  defendant 
pleaded, — 

First,  that  there  never  was  any  value 
or  consideration  for  the  acceptance  of 
the  bill,  or  for  the  drawing  or  indorse- 
ment thereof  by  A. ;  that  A.'s  indorse- 
ment was  in  blank ;  that,  after  the  bill 
was  drawn  and  accepted  by  the  de- 


fendant, he  gave  it  to  one  E.  for  the 
special  purpose  of  getting  it  disooonted 
for  him,  and  paying  over  the  proceeds 
to  him ;  that  E.  did  not  get  the  bill 
discounted,  or  pay  over  the  money  to 
i^e  defendant,  but,  in  fraud  of  the  de* 
fendant,  and  contrary  to  the  said  spe- 
cial purpose,  and  without  the  consent 
of  the  defendant  or  of  A.,  delivered  the 
bill  to  some  person  to  the  defendant 
unknown;*  that  C.  never  gave  any 
value  or  consideration  for  the  indorse- 
ment of  the  bill  to  him;  and  that  there 
never  was  any  value  or  consideration 
for  the  indorsement  to  the  plaintiff. 

Secondly,  the  same  as  above,  down 
to  the  asterisk,  and  then  as  follows :— - 
"  that  C,  before  and  at  the  time  of  the 
indorsement  of  the  bill  to  him»  had 
notice  of  its  having  been  obtained  from 
the  defendant  by  fraud ;  and  that  the 
plaintiff,  before  and  at  the  time  of  the 
indorsement  to  him,  had  notice  that 
the  bill  had  been  obtained  from  the 
defendant  by  fraud." 

Evidence  having  been  given  by  the 
defendant  at  the  trial,  that  the  bill  had 
been  drawn  and  accepted  as  aUeged  in 
the  pleas,  and  that  the  plaintiff  had 
been  defrauded  of  it  by  E.,  the  judge 
ruled  that  enough  had  been  proved  to 
call  upon  the  plaintiff  to  shew  that  he 
had  given  value  for  the  bill :  the  plain- 
tiff's evidence  failing  to  satisfy  the 
jury,  who,  in  answer  to  questions  put 
to  them  by  the  judge,  found  that  the 
bill  had  been  fraudulently  obtained 
from  the  defendant  by  E.,  that  the 
plaintiff  was  cognizant  of  the  fraud, 
and  that  he  gave  no  consideration  for 
the  bill,  a  verdict  was  entered  for  the 
defendant  upon  both  issues  : — Held, 
that  the  ruling  was  correct,  and  the 
pleas  substantially  proved.  Berry  v. 
Alderman,  95. 
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BOEOUGH  COUET. 
Appointment  qf  Bailiffs, 

1.  The  7  &  8  Vict  o.  19,  recites 
tiiat  "ooarts  are  holden  for  sundry 
counties,  hundreds,  and  wapentakes, 
honours,  manors,  and  other  lordships, 
liberties  and  franchises,  having  by 
custom  or  charter  jurisdiction  for  the 
reooveiy  of  debts  and  damages  in  per- 
aonal  actions,  and  that,  in  many  places, 
great  extortion  is  practised  under 
colour  of  the  process  of  such  courts," 
and,  after  providing  certain  remedies, 
«nd,  amongst  other  things,  that  the 
judge  of  every  such  court  shall  appoint 
bailiffs,  who  alone,  and  no  others, 
flhould  execute  the  process, — ^by  s.  8 
enacts  that  all  actions,  &e..  against 
any  bailiff  of  any  such  court,  for  any- 
thing done  in  pursuance  of  his  duty, 
•hall  be  tried  in  the  county  where  the 
fiu^  was  committed,  and  shall  be  com- 
menced within  two  calendar  months, 
and  that  a  month's  notice  of  action 
shall  be  given  before  the  commence- 
ment of  the  same. 

Qutere,  whether  a  "  borough  court " 
established  by  charter  pursuant  to  the 
provisions  of  the  5  &  6  W.  4,  c.  76, 
and  7  W.  4  &  1  Vict.  c.  78,— having 
jurisdiction  for  the  recovery  of  debts 
and  damages  in  personal  actions,  and 
also  in  ejectment  between  landlord  and 
tenant, — ^is  a  court  within  the  7  &  8 
Vict.  c.  19  ?     Tarrant  v.  Baker,  199. 

2.  Assuming  that  it  is, — Held,  that 
one  who  de  facto  executes  the  process 
of  the  court  under  the  serjeant-at-mace, 
but  who  has  not  been  appointed  by  the 
recorder  (the  sole  judge  of  the  borough 
court),  is  not  a  "bailiff"  within  the 
statute,  so  as  to  be  entitled  to  a  month's 
notice  of  action.    Ih, 


CANAL  COMPANr. 
See  Paving  Act. 

CAREIEE. 
Bights  and  Liabilities  of, 

1.  One  who  holds  himself  out  as  a 
carrier  of  goods  between  two  places 
one  of  which  is  beyond  the  confines 
of  England,  is  still  subject  to  the  com- 
mon law  liability  of  a  carrier  for  hire, 
and  is  bound  to  accept  all  goods  which 
are  reasonably  tendered  to  him  for  con- 
veyance between  those  limits.  Crouch 
V.  The  London  and  North-Western 
Bailway  Company,  265. 

2.  A  common  carrier  has  no  general 
right  to  refuse  to  receive  a  parcel  ten- 
dered to  him  for  conveyance,  unless 
informed  of  the  nature  of  its  con- 
tents,   lb. 

3.  A  railway  company  acting  as  com- 
mon carriers,  and  bound  by  statute  to 
deal  equally  with  all  persons,  cannot 
make  a  regulation  for  the  conveyance 
of  goods,  which  in  practice  affects  one 
individual  only.    lb. 

CATTLE. 
See  Eailway  Compjlny  I,  4,  5,  6. 

CEETIOEAEI. 
See  Habeas  Cobpus. 

CHAMBEES. 
See  Pbactice,  V. 

CHARGE  D'AFFAIE^S. 

See  Ambassadob. 

CHAETEEPAETY. 
Construction  of. 
1.  By  a  charterparty  it  was  agreed, 
that  the  ship  should  proceed  to  Per- 
nambuco,  and  there  load  from  the  fac- 
tors of  the  freighters,  having  first  dis- 
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charged  her  cargo,  if  any,— any  legal 
merchandise,  to  the  extent  of  a  ixdl 
cargo,  that  the  fireighters  might  have 
for  shipment,  and  should  proceed  there- 
with to  Valparaiso,  a  legal  port  between 
Valparaiso  and  Guayaquil,  and  Guay- 
aquil, all  or  any,  and  there  discharge 
the  cargo  laden  on  board  at  Pemam- 
buoo,  and  at  the  port  between  Valpa- 
raiso and  Guayaquil  [and  Guayaquil] 
indusive,  also  discharge  any  goods 
taken  on  board  at  Valparaiso  for  that 
purpose,  and  at  any  and  all  the  afore- 
said ports  should  receire  and  take  on 
board  a  full  and  complete  cargo  of  legal 
merchandise,  and  therewith  proceed  to 
Cork  or  Falmouth  for  orders  to  dis- 
charge, and  deliver  the  same  agreeably 
to  bills  of  lading,  on  being  paid  freight 
at  and  after  the  rate  of  5/.  5#.  per  ton, 
— 9uch  freight  to  be  in  Jkll  for  the 
voyage  f  the  cargo  from  Pemamhuco 
heing  freight  free,  as  well  cu  those  goode 
shipped  at  Valparaiso,  if  any,  for  the 
ports  <U  which  the  vessel  should  load 
her  homeward  cargo. 

Seventy  running  days  were  to  be 
allowed  the  said  merchant,  if  the  ship 
was  not  sooner  dispatched,  ybr  loading, 
discharging,  and  re-loading  the  said 
ship  at  the  several  ports  she  should 
proceed  to  for  that  purpose,  to  com- 
mence and  be  computed  from  the 
saveral  periods  of  the  vessel  being  clear, 
and  ready  for  those  purposes. 

The  ship  took  in  cargo  at  Pemam- 
buco,  which  was  discharged  at  Val- 
paraiso. At  Valparaiso  she  took  on 
board  goods  belonging  to  the  freighters, 
and  also  to  other  merchants,  for  Paita 
(a  port  between  Valparaiso  and  Guay- 
aquil) and  Guayaquil,  part  of  which 
were  to  be  discharged  there,  and  the 
rest  to  be  carried  to  England.  No  part 
qf  the  homeward  cargo  was  put  on  board 


at  Paita,  The  seventy  naming  days 
were  all  consumed  at  Pemambuoo, 
Valparaiso,  Paita,  and  Ghiayaquil,  via. 
thirteen  at  Pemambuco,  thirty-nine  at 
Valparaiso,  eight  at  Paita,  and  the  rest 
at  Ghiayaquil, — plus  three  days,  for 
which  demurrage  was  paid  to  the 
master:— 

Held,  that  the  stipulated  freight  of 
61,  6#.  covered  the  whole  voyage,  and 
that  the  owner  was  not  entitled  to 
freight  for  the  goods  carried  from  Val- 
paraiso to  Paita,  although  no  part  of 
the  homeward  cargo  was  loaded  at  the 
last-mentioned  place.  Sweeting  r,Dar» 
thez  and  Others,  538. 

2.  Held  also,  that  the  seventy  ran- 
ning  days  "for  loading,  discharging, 
and  re-loading,"  only  applied  to  the 
ports  of  loading  intermediate  discharge, 
and  re-loading,  and  consequently  that 
the  charterers  were  entitled  to  a  reason- 
able time  for  unloading  the  homeward 
cargo  in  London,  without  paying  de- 
murrage,   lb, 

CHEQUE. 
See  Bankbb. 

CLUB. 
Liability  qf  Committee  (f  Management* 
A.  and  B.  and  twenty-four  other 
persons  were  members  of  the  committee 
of  management  of  a  dub.  The  dub 
being  in  debt,  a  resolution  was  passed 
at  a  general  meeting  of  the  dub  (at 
which  B.  was  not  present),  on  the  Ist 
of  June,  1862,  to  the  effect  that  a  loan 
of  4G00Z.  was  necessary  to  free  the 
sodety  from  outstanding  liabilities,  and 
that  the  committee  be  empowered  to 
raise  that  sum  on  the  guarantee  of  the 
society.  Atameetingoftheconmiitiee 
on  the  15th  of  June,  at  which  6.  was 
present,  the  above  resolution  was  dis- 


coMed  i  and,  at  a  lecond  geueral  meet- 
ing of  the  Bociet;,  held  on  the  aune 
daj,  the  resolution  for  the  loan  waa 
ooofirmed. 

At  a  meeting  of  the  committee  on  the 
Srd  of  Angnat,  at  which  B.  iraa  not  pre- 
aent,  the  t«nnB  of  a  loan  of  40001.  from 
the  Commercial  Bank  were  airanf^ed, 
and  the  monej  wai  placed  totiie  credit 
of  the  club  on  the  6th,  their  acootint 
beinfc  at  the  same  time  tranaFerred  from 
another  bank  to  tiie  Commercial  Bank. 

On  the  I2tb  of  August,  the  signatures 
of  B.  and  of  certain  other  members  of 
the  committee  who  were  authorised  to 
sign  cheques  on  behalf  of  the  clnb,  were 
tranamitted  to  the  Commercial  Bank; 
and  various  cheqnes  were  afterwards 
drawn  by  B.  and  other  members  of  the 
committee  npon  the  Commercial  Bank, 
for  the  current  expenses  of  the  club. 

An  action  haTing  been  bron|;ht  by 
the  Commercial  Bank  against  A.,  to 
recover  the  balance  due  to  them  from 
the  clnb,  and  judgment  havinj;  been  re- 
covered therein  against  A.  for  a  large 
sum,  which  he  had  paid ; — Held,  that 
there  being  eyidence  of  his  previous 
assent  to,  and  sabseqnent  ratification 
of,  the  act  of  the  committee  in  obtain- 
ing the  loan,  B.  was  liable  to  contribu- 
tion ;  and  that  the  proceedings  at  the 
meetings  at  which  he  was  not  present 
were  admissible  in  evidence  against 
him  iu  an  action  brought  by  A.  to 
enforce  such  contribution.  Z^s  £arl 
<(f  MounicathtU  v.  Barber,  53. 

COLONIAL  SOCEETr. 
.   See  Cum. 

COMMITMENT. 
See  EiHEBUPT,  VI. 

COMMON. 
See  Incboachhbnt. 


CONDUCTOE. 
See  Mktbopolitui  Suaa  Cibbuoi. 

CONSIDERATION. 
See  Bill  of  Exckamok,  II. 
Imfahct. 

CONSOLIDATION. 
Sea  Fbactics  I,  3. 

CONTBACT. 
I.   Parliea. 

A  contract  was  made  in  London,  as 
follows  :— "Contract  between  Measra. 
T.  &.  T.,  of  Moirluz,  in  France,  and 
M.  M.,  of  London.  M.  M.  engages 
himself  hereby  with  Messrs.  T.  £  T., 
from  &c.  to  Ac.,  for  the  proper  and 
merchantable  cutting,  £o.,  of  French 
provisions  at  Morlaix,  on  receiving  a 
free  passage  out  to  Morlwx  from  Lon- 
don, and  back  again,  and  wages  of  30*'. 
sterling  per  week;  Messrs.  V.  &  T. 
finding  the  requisite  tools,"  Ao.  This 
contract  was  signed,  "For  Y.  it  T., 
C.  E.  (the  defendant),  M.  M." :— Held, 
that  the  contracting  parties  were  T.  &. 
T.  and  the  plaintiff;  and  that  the  de- 
fendant, by  signing  it  on  behalf  of  T. 
&  T.,  did  not  render  himself  personally 
liable.  Mahvny  v.  KekM,  3»0. 
n.  Construdum  of. 

1.  A.,  being  possessed  of  certain 
plant  and  materials  for  the  constmction 
of  a  canal  and  other  engineering  worke 
in  Holland,  in  March,  1863,  agreed  by 
parol  to  sell  the  same  to  B.,  and  two 
persons  were  sent  to  tlie  spot  to  value 
them.  An  inventory  was  accordingly 
made,  and,  on  the  Slat  of  March,  A. 
and  B.  signed  the  following  memoran- 
dum at  the  foot  thereof, — "Agreed 
between  B.  and  myself,  46092.  lit." 

On  the  8th  of  May,  a  written  con- 
tract for  the  sale  of  the  plant  and  ma- 
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terials  was  executed  by  A.  and  B.,  by 
which  it  was  a^eed  "  that  A.  shotdd 
sell,  and  B.  shotdd  purchase,  all  such 
parts  of  the  plant,  materials,  and 
things  then  on  or  about  the  works  of 
the  canal,  which  belonged  to  A.,  and 
that  the  price  to  be  paid  for  the  same 
should  be  the  fair  amount  of  the  value 
thereof, — such  amount  to  be  settled,  in 
case  the  parties  should  differ  as  to  the 
same,  by  arbitration,**  in  manner 
therein  provided ;  "  and  that  B.  should 
pay  to  A.  the  amount  of  such  price  or 
value  within  two  calendar  months  after 
such  price  or  value  should  have  been 
fixed  and  determined  as  aforesaid." 

B.  was  let  into  possession  of  the 
plant  immediately  after  the  31st  of 
March,  and  remained  in  possession. 
No  arbitration  was  ever  demanded,  or 
any  dissatisfaction  expressed  by  B.  at 
the  price  fixed  by  the  valuers : — 

Held,  that  the  event  upon  which  the 
arbitration  clause  of  the  contract  of 
the  8th  of  May  was  to  take  effect,-^ 
viz.  the  parties  differing  as  to  the 
value, — never  having  arisen,  A.  was 
entitled,  at  the  expiration  of  two 
months  from  that  date,  to  recover  the 
value  agreed  on  by  the  memorandum 
of  the  31st  of  March,  on  a  count  for 
goods  sold  and  delivered.  Cannan  v. 
Fowler,  181. 

2.  A.  and  B.  went  (in  one  day)  to 
several  places,  distant  a  few  miles  from 
each  other,  where  they  agreed  for  the 
purchase  and  sale  of  several  lots  of 
timber ;  and,  at  the  last  place,  a  me- 
morandum of  the  whole  transaction 
was  made  and  signed  by  A.  Part  of 
the  timber  was  accepted  by  B.,  but  he 
refused  to  take  the  rest : — Held,  that 
the  whole  formed  one  joint  contract. 
Bigg  v.  Whisking,  195. 
And  see  Coffeb  Minbbs'  Comfahy,  1. 


in.  Becission  or  Abandonment  of. 
To  a  declaration  on  a  contract  for 
the  sale  of  growing  trees,  alleging  for 
breach,  that,  although  the  defendant 
had  permitted  the  plaintiff  to  fell  and 
carry  away  certain  of  the  trees,  he  re- 
fused to  permit  him  to  fell  and  cany 
away    the    residue, — ^the     defendant 
pleaded,  that,  after  the  promise,  and 
before   breach,  the    plaintiff  firaodn* 
lently  felled  and  cairied  away  trees 
which  were  not  sold  to  him,  exceeding 
in  number  and  value  the  said  residue, 
which  trees  so  firaudulently  felled  and 
carried  away  were  taken  by  the  plain- 
tiff in  fraudulent  substitution  of  the 
trees  purchased  by  him  as  in  the  de- 
claration mentioned ;  that  the  plaintiff 
kept  the  trees  so  fraudulently  felled  and 
carried  away  by  him ;  and  that  there- 
fore the  defendant  refused  to  pennit 
him  to  fell  and  carry  away  the  residue 
of  the  trees  contracted  for  :•« 

Held,  that  the  plea  was  bad,  inas- 
much as  it  shewed,  not  a  recisaion  or 
abandonment  of  the  contract  by  the 
plaintiff,  but  a  mere  act  of  trespass,  or 
wrongful  act,  for  which  the  defendant 
might  have  a  remedy ;  and  that  there 
was  no  estoppel.  Zetois  v.  Clifton,  245. 

CONTEIBUnON. 
See  Club. 

COPPER  MINERS*  COMPANY. 

Construction  qf  Contract  and  Act  (f 

Parliament. 

1.   By  an   agreement   under   seal, 

bearing  date  the  21st  of  July,  1847, 

and  expressed  to  be  made  between  the 

defendants  of  the  one  part  and  the 

plaintiff  of  the  other  part, — ^reciting, 

amongst  other  things,  that  the  plaintiff 

had   erected   a   factory,  works,    and 

buildings  on  part  of  a  piece  of  land  be- 
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longing  to  the  defendants,  for  the  pur- 
pose of  carrying  on  the  manufacture 
of  patent-fuel;  that  the  defendants 
had  advanced  to  the  pkintiff,  for  and 
towards  the  erection  and  completion  of 
the  said  factory,  works,  and  buildings, 
and  the  machinery  therein,  2500/.; 
and  that  the  defendants  had  agreed  to 
grant  a  lease  of  the  said  piec«  of  land, 
and  the  manufactory  and  buildings, 
Ac.,  to  the  plaintiff,  and  to  enter  into 
certain  other  arrangements  for  the 
supply  of  coal  for  the  said  manufac- 
tory, and  otherwise,  on  the  terms  and 
conditions  in  the  agreement  mentioned, 
—-it  was  agreed  between  them,  amongst 
other  things, — 1.  that  the  defendants 
should  grant  a  lease  of  the  said  piece 
of  land,  with  the  manufactory,  build- 
ings, and  machinery  thereon,  to  the 
plaintiff,  for  the  term  of  twelve  years 
from  the  25th  of  March  then  last,  at  a 
peppercorn  rent;  that,  immediately 
upon  such  lease  being  so  granted  by 
the  defendants,  the  plaintiff  should  ex- 
ecute an  assignment  thereof  by  way  of 
mortgage  to  the  defendants,  as  a  secu- 
rity for  the  re-payment  of  the  said  sum 
of  2500/.,  with  interest,  within  seven 
years,  such  mortgage  to  contain  a 
power  of  sale,  and  all  other  usual 
powers, — 3.  that  all  the  coals  consumed 
by  the  plaintiff  for  the  purposes  of  his 
manufacture  during  the  said  term  of 
twelve  years,  should  he  purchased  of 
the  defendants,  provided  the  d^endants 
could  and  should  supply  him  with  the 
quantity  that  should  from  time  to  time 
be  required  by  him,  or  to  such  extent 
as  the  defendants  could  supply,  at  a 
certain  price;  and  that  the  plaintiff 
should  use  no  other  coal  at  the  said 
factory  during  the  said  term,  than  that 
which  was  purchased  of  the  defendants, 
except  in  the  event  of  the  plaintiff  re- 


quiring more  small  coal  than  the  de* 
fendants  could  and  should  supply  him 
with ;  in  which  case  the  plaintiff  was 
to  be  at  liberty  to  purchase  and  con* 
sume  coal  not  being  the  defendants' 
coal,— 4.  that  the  defendants  should 
not  be  compelled  to  supply  more  than 
500  tans  per  week,  and  that,  in  case  the 
defendants  should,  from  some  substan- 
tial cause,  be  unable  to  supply  small 
coal  to  the  extent  agreed  upon,  the  de- 
fendants should  give  the  plaintiffs  six 
months'  notice  of  such  their  inability, 
and  in  such  case  the  plaintiff  should 
be  at  liberty  to  obtain  his  supply  of 
coal,  or  the  excess  beyond  the  quantity 
the  defendants  could  supply,  from  any 
other  source, — 10.  that  the  plaintiff 
should  not  take  down  or  remove  the 
manufactory  and  premises  so  erected 
and  built,  or  the  machinery  in  and 
about  the  same,  but  that  such  build- 
ings, erections,  and  machinery  should 
be  and  remain  as  a  security  to  the  de- 
fendants for  all  moneys  that  should 
at  any  time  be  owing  to  them,  either 
on  account  of  advances  incident  to  the 
erection  of  such  buildings  and  ma- 
chinery, or  for  advances  made  upon 
manufactured  fuel,  if  any,  or  for  moneys 
that  should  be  due  in  respect  of  coals 
supplied,  or  any  other  accoimt  whatso- 
ever under  or  by  virtue  of  the  agree- 
ment,— 11.  that,  in  the  lease  granted 
to  the  plaintiff,  a  covenant  for  title 
should  be  inserted,  on  the  part  of  the 
defendants,  and  also  covenants  on  the 
part  of  the  plaintiff,  that  the  premises 
should  not  be  used  for  any  other  pur- 
pose than  for  the  manufacture  of 
patent-fuel,  or  underlet  or  assigned 
without  the  consent  of  the  lessors, — 
12.  that,  in  case  the  plaintiff  should 
cease  to  use  and  consume  the  small 
I  coal  of  the  defendants,  by  reason  of 
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their  inability  to  supply  him  theremth 
at  hereinbefore  mentioned  and  agreed, 
or  otherwise  howsoeyer,  and  the  plain- 
tiff should  continue  in  the  occupation 
of  the  premises,  the  plaintiff  should 
pay  to  the  defendants  a  rent  or  sum  of 
100/.  per  annum  during  the  then  con- 
tinuance of  that  agreement,  such  rent 
to  conmience  within  six  months  after 
the  plaintiff  should  so  cease  to  use  and 
consume  the  small  coal  of  the  defend- 
ants as  aforesaid, — 13.  that  the  said 
agreement,  to  be  determinable  as  afore- 
said, should  continue  for  the  term  of 
twelre  years  from  the  date  thereof, 
and  that,  at  the  expiration  of  the  said 
term  of  twelve  years  from  the  date 
thereof,  if  the  plaintiff  should  so  elect 
and  determine,  and  of  such  election  or 
determination  should  give  one  month's 
notice  in  writing  to  the  defendants, 
the  defendants  should  pay  to  the  plain- 
tiff the  then  yalue  of  the  machinery 
and  fixtures,  such  yalue  to  be  ascer- 
tained by  arbitration,  in  the  manner 
therein  mentioned. 

In  an  action  upon  this  agreement, 
the  declaration  alleged  a  breach  of  the 
defendants*  implied  coyenant  to  deliyer 
to  the  plaintiff  500  tons  of  coals  weekly, 
although  he  was  ready  to  receiye  and 
to  pay  for  the  same»  and  although  the 
defendants  were  not  unable  from  any 
substantial  cause  so  to  supply  the 
same. 

The  defendants  pleaded, — first,  set- 
ting out  the  agreement  yerbatim,  that 
no  lease  of  the  said  piece  of  land,  with 
the  manufactory,  buildings,  and  ma- 
chinery thereon,  had  eyer  been  granted 
by  the  defendants  to  the  plaintiff, — 
thirdly,  that,  from  the  day  of  the 
alleged  breach  until  the  commencement 
of  the  action,  the  defendants  were  pre- 
yented  by  a  substantial  cause  from  sup- 


plying the  coal  to  the  plaintiff  according 
to  the  agreement, — fourthly,  that,  be- 
fore the  day  of  the  alleged  breach,  and 
from  thence  until  the  commencement 
of  the  suit,  the  plaintiff  abandoned  and 
ceased  to  carry  on  in  the  said  factory 
the  manufacture  of  the  said  patent-fuel 
in  the  agreement  mentioned,  such  aban- 
donment and  cessation  of  the  said 
manufacture  not  being  caused  by  or 
through  the  non-deliyery  of  coal  by  the 
defendants  to  the  plaintiff,  or  by  any 
other  breach  of  the  agreement  by  the 
defendants, — ^fifthly,  that  the  defend- 
ants did  supply  the  plaintiff  with  all 
such  qtumtities  of  coal  as  were  required 
of  them  by  the  plaintiff  to  be  deliyered 
to  him  for  the  purposes  of  the  said 
manufacture,— sixthly,  as  to  so  much 
of  the  daim  of  the  plaintiff  as  related 
to  that  part  of  the  breach  which  ex- 
tended from  the  24th  of  January  in  the 
declaration  mentioned,  to  the  24th  of 
July,  1851,  being  the  day  of  the  passing 
of  "The  Goyemor  and  Ck>mpany  of  Cop- 
per Miners'  Act,  1851,"  that,  in  respect 
of  so  much  of  the  said  claim,  the  plain- 
tiff, at  the  time  of  the  passing  of  the 
said  act,  was  a  present  creditor  and 
claimant  against  the  defendants  within 
the  meaning  and  intent  of  the  said  act ; 
and  that,  after  the  passing  of  the  said 
act,  and  before  the  commencement  of 
the  suit,  the  lands,  &c.,  and  effects  men- 
tioned in  the  said  act,  and  comprised 
in  the  mortgage  security  in  the  said 
act  recited,  were,  under  the  proyisions 
of  the  act,  duly  re-conyeyed  to  the  de- 
fendants by  the  Bank  of  England : — 

Held,  on  demurrer, — ^first,  that  the 
defendants  had  by  the  agreement  eooe- 
nanted  to  grant  a  lease  to  the  plaintiff, 
and  to  supply  him  with  the  stipulated 
quantity  of  coals  for  a  period  of  twelye 
years ;  and  that  the  granting  of  the 
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lease  was  not  a  condition  precedent  to 
their  liability  to  perform  their  covenant 
to  supply  the  coals,  and  consequently 
that  the  pUintiff  was  entitled  to  judg- 
ment on  the  first  plea. 

Secondly,  that  the  inability  of  the 
defendants  to  supply  the  coals  from  any 
substantial  cause,  was  no  defence, 
unless  six  months*  notice  of  such  in- 
ability was  ^ven,  according  to  the  sti- 
pulation in  the  fourth  clause  of  the 
agreement;  and  therefore  that  the 
plaintiff  was  entitled  to  judgment  on 
the  third  plea : 

Thirdly,  that  the  defendants'  coven- 
ant was  limited  to  the  supply  of  coals 
for  the  purpose  of  the  manufacture  of 
patent-fuel,  and  therefore  that  they 
were  entitled  to  judgment  on  the  fourth 
and  fifth  pleas.  Wood  y.  The  Copper 
Miners*  Company ^  428. 

2.  By  an  act  (14  &  15  Vict.  c.  cv.) 
for  facilitating  the  settlement  of  the 
affairs  of  the  Copper  Miners'  Company, 
it  was  recited,  amongst  other  things, 
that  the  defendants,  being  in  a  state  of 
great  pecuniary  embarrassment,  were 
desirous  of  arranging  their  affairs,  and 
distributing  their  assets  rateably  among 
their  creditors ;  that  the  Bank  of  Eng- 
land had  advanced  large  sums,  and 
were  mortgagees  in  possession  of  a 
considerable  portion  of  the  defendants' 
property,  with  the  usual  powers  of  sale ; 
that  there  was  also  a  large  class  of 
creditors  by  debentures,  loan  notes, 
and  promissory  notes ;  that  a  suit  in 
Chancery  had  been  instituted  by  the 
Bank  against  the  defendants,  and  it 
was  referred  to  the  master  to  take  an 
account  of  all  the  debts,  liabilities,  and 
engagements  of  the  defendants,  and  to 
ascertain  what  creditors  were  entitled 
to  the  benefit  of  the  trust-deeds  which 
had  been  executed  by  the  defendants ; 


that  the  Bank  had  been  unable  to  sell 
the  property  mortgaged,    and   were 
willing  to  gire  up  possession,  upon 
terms  advantageous  to  the  defendants ; 
and  that  a  very  large  majority  of  the 
holders  of  debentures,  promissory  notes, 
and  loan  notes  of  the  defendants,  and 
of  the  creditors  of  the  defendants,  were 
willing  to  compound  for  their  claims  on 
the  defendants,  and  to  accept  payment 
of  such  composition  in  stock  of  the 
company  as  in  the  act  set  forth.    After 
various  provisions  for  carrying  out  the 
contemplated    arrangement,    it     was 
enacted  by  s.  22,  that,  on  the  re-con- 
veyance to  the  said  Governor  and  Com- 
pany of  Copper  Miners  in  England, 
from  the  Bank  of  England,  of  the  lands, 
&c.,  and  effects  comprised  in  the  said 
recited  mortgage  security,  or  any  part 
thereof,  in  pursuance  of  any  arrange- 
ment to  be  made  between  them,  the 
said  lands,  &c.,  and  effects,  or  the  part 
thereof  comprised  in  such  re-convey- 
ance, should,  notwithstanding  the  con- 
tinuance of  the  trusts  of  the  said  recitei 
indentures  of  &c.,  or  of  the  said  suit 
vest  in  the  said  Governor  and  Compan^ 
of  Copper  Miners  in  England ;  anr 
that,  subject  and  without  prejudice,  a' 
to  the  said  lands,  &c.,  and  effects,  t 
any  such  arrangement,  all  property  an« 
effects  whatsoever,  to  be  held,  pot 
sessed,  and  acquired  by  the  said  Go^ 
vemor  and  Company  of  Copper  Minerf 
in  England,  should  be  held  and  enjoyec 
by  them  freed  and  discharged  from  al] 
rights,  claims,  and  remedies  whatsoever 
by  or  on  the  part  of  any  holder  of  anj 
debentures,  promissory  notes,  or  loac 
notes  of  the  said  Grovemor  and  Com- 
pany of  Copper  Miners  in  England 
theretofore  issued,  or  on  the  part  of 
any  other  present  creditor  or  claimant 
against  the  said  Governor  and  Com- 
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panj  upon  any  acooant  whatsoever, 
exoept  any  claim,  Ac,,  of  the  Bank  of 
England  which  might  be  mentioned  in 
such  re-oonyeyance  as  reserred  to  or 
retained  by  the  Bank : — 

Held,  that  the  22nd  section  did  not 
include  the  claim  of  the  plaintiff  in  this 
action;  for,  that  the  "creditor  or 
claimant"  in  that  section  must  be  a 
person  having  a  debt  or  liquidated  de- 
mand against  the  company ;  and  that 
those  words  could  not  by  any  fair  con- 
struction include  a  person  having  a 
right  of  action  for  a  breach  of  a  covenant 
like  that  in  question;  and,  conse- 
quently, that  the  plaintiff  was  entitled 
to  judgment  on  the  demurrer  to  the 
sixth  plea.    lb. 

COPYHOLD. 
See  Eailway  Compaky,  IIL 

COPYEIGHT. 
Varying  Entry  in  Registry  Book. 

1.  To  entitle  any  one  but  the  author 
of  a  literary  work  to  register  it  at 
Stationers'  Hall  pursuant  to  the  5  &  6 
Yict.  c.  45,  B.  13,  there  must  be  an  ab- 
solute assignment  of  the  copyright. 
JSx  parte  Bastow,  631. 

2.  An  entry  having  been  improperly 
made  on  the  register,  the  court  granted 
a  rule  to  "  vary  or  expunge  it."    lb. 

COSTS. 
I.  Of  County-  Court  Appeals. 

1.  It  is  an  inflexible  rule  of  this 
court,  to  give  the  successful  party  on 
an  appeal  from  the  county-court  the 
costs  of  the  appeal.  Leidemann,  App., 
Schultz,  Eesp.  38. 

2.  Qutere  as  to  costs,  where  an  ap- 
peal is  struck  out  without  argument, 
on  the  ground  of  want  of  jurisdiction. 
Frazer,  App.,  Fothergill,  Eesp.  298. 


II.  Taxation  qf. 

1.  A  verdict  was  taken  for  the 
amount  of  an  attorney's  bill  subject  to 
taxation.  By  a  judge's  order,  the  pro- 
ceedings on  the  verdict  were  stayed,  to 
give  the  defendant  time  to  get  the  bill 
taxed ;  and  the  order  went  on  to  pro- 
vide, that,  "  if  on  taxation  the  daraagea 
should  be  reduced  to  60/.  or  under,  the 
verdict  should  be  entered  for  the  re- 
duced sum  and  the  plaintiffs  and  de- 
fendant should  respectively  have  the 
same  rights  under  the  15  &  16  Viet  e. 
Ixxvii,  as  they  would  have  if  the  ver* 
diet  had  been  found  at  the  trial  for  the 
reduced  sum."  Tim  otd&p  waa  made 
under  an  erroneous  impression  that 
that  statute  took  away  Uie  attorney*! 
privilege  where  he  recovered  a  sum  ex- 
ceeding 20/.,  and  not  exceeding  50/. 
Still  acting  under  that  impression,  the 
plaintiffs  afterwards  obtained  a  rule  to 
rescind  so  much  of  the  order  aa  is  set 
out  above,  on  the  ground  that»  the 
death  of  the  judge  since  the  trial  pre- 
cluding Ihem  from  obtaining  a  oertifi- 
cate  under  the  119th  section,  that  the 
cause  was  fit  to  be  tried  in  the  superior 
court,  they  were  unduly  prejudiced. 
The  court  discharged  the  rule  with 
costs.     Borradaile  v.  NeUon,  655. 

2.  The  bill  being  for  business  done 
in  Chancery,  an  order  of  the  Master 
of  the  Bolls  was  obtained  for  the  taxa- 
tion thereof  by  a  msster  of  that  court: 
— Held,  that  an  application  that  the 
costs  of  the  taxation  should  be  paid  by 
the  attorney, — ^more  than  one  sixth  of 
the  bill  having  been  disallowed,  eould 
not  properly  be  made  to  this  court 
lb. 

3.  In  a  plaint  in  the  county-oonrt 
the  defendant  pleaded  a  set-off  for  work 
and  labour  &c.  as  an  attorney.  Before 
the  day  of  hearing,  the  plaintiff  ob- 
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tained  a  judge's  order  to  tax  the  de- 
fendant's bill. 

The  judge  of  the  county-court,  on 
the  hearing,  allowed  the  set-off.  This 
court  refused  to  rescind  the  order  for 
taxation.    Ex  parte  Cooper,  663. 

COUNTY-COUET. 
I.  Casts  under  15  k  16  Vict,  e.  54,  s.  4. 

1.  Order  reviewable.'] — A  judge's 
order  for  the  allowance  of  costs  to  the 
plaintiff,  under  the  county-court  act  of 
15  &  16  Vict.  c.  54,  s.  4, — where  he  has 
obtained  a  rerdict  for  less  than  the 
amount  which  gives  concurrent  juris- 
diction to  the  superior  courts, — on  the 
ground  that  the  cause  of  action  did 
not  arise  whoUy  or  in  some  material 
point  within  the  jurisdiction  of  the 
county-court  within  which  the  defend- 
ant carried  on  his  business  at  the  time 
of  the  action  brought,  may  be  reviewed 
by  the  court.     Stokes  v.  Orissell,  678. 

2.  Affidavits,'} — Although,  in  such  a 
case,  the  onus  of  shewing  that  the  de- 
fendant does  not  carry  on  his  business 
within  the  limits,  is  by  the  statute  cast 
upon  the  plaintiff, — ^slight  evidence  of 
the  fact  will  be  enough  to  call  upon  the 
defendant  by  his  affidavit  distinctly  to 
negative  it.    lb, 

II.  Computation  of  IHstance. 
Semble,  that  the  twenty  miles  men- 
tioned in  the  9  &  10  Vict.  c.  95,  s.  128, 
are  to  be  measured  in  a  straight  line  on 
the  horizontal  plane  from  point  to 
point,  or,  as  it  is  popularly  called,  "  as 
the  crow  flies."    Stokes  v.  Grissell,  678. 

ni.  Set^Off. 
Attomey*s  Bill.'] — In  a  plaint  in 
the  county-court,  the  defendant  pleaded 
a  set-off  for  work  and  labour  &c.  as  an 
attorney.  Before  the  day  of  hearing, 
the  plaintiff  obtained  a  judge's  order  to 
tax  the  defendant's  bill.    The  judge  of 


the  county-court,  on  the  hearing,  al- 
lowed the  set-off.    This  court  refused 
to  rescind  the  order  for  taxation.    £x 
parte  Cooper,  663. 
And  see  London  Sscall  Debts  Act. 

IV.  Appeals  from. 

1.  Jurisdiction.] — The  superior  courts 
have  no  jurisdiction,  under  the  13  & 
14  Vict.  c.  61,  s.  14,  to-  hear  on  appeal 
from  a  decision  of  the  county-court 
upon  an  interpleader  summons.  Fraser, 
App.,  Fothergill,  Besp.  298. 

2.  Costs ^ — Q,umre,  as  to  costs,  where 
an  appeal  is  struck  out,  without  argu- 
ment, on  the  ground  of  want  of  juris- 
diction,   lb, 

3.  It  is  an  inflexible  rule  in  this 
court,  to  give  the  successful  party  on 
an  appeal  from  the  county-court  the 
costs  of  the  appeal.  Leidemann,  App., 
Schultzy  Eesp.  38. 

COUNTY  VOTEB. 
See  Pabliament. 

COVENANT. 
I.  Not  executed  by  Covenantee, 
A  covenantee  in  an  ordinary  indenture, 
who  is  a  party  to  it,  may  sue  the  cove- 
nantor who  executed  it,  although  he  him- 
self has  710^  executed  it ;  notwithstand* 
ing  there  may  be  cross-covenants  on  the 
part  of  the  covenantee,  which  are  stated 
in  the  deed  to  be  the  consideration  for 
the  covenants  on  the  part  of  the  cove- 
nantor.    Morgan  v.  Pike,  473. 

II.  Proviso  for  Re-entry, 
1.  Where  one  seised  in  fee  settles 
lands  on  himself  for  life,  with  remain- 
ders to  other  persons, reserving  aleasing 
power,  which  he  afterwards  exercises, 
reserving  rent  to  himself,  his  heirs  and 
assigns, — those  in  remainder  shall  have 
the  rent.     Greenaicay  v.  Hart,  340. 
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2.  So,  where  one  seised  in  fee  settles 
lands  on  A.  for  life,  with  remainders, 
and  ^ives  him  a  leasinfi^  power,  which 
he  exercises,  reserving  rent  during  the 
Urm,  to  himself,  hit  heir*  and  assigns, 
— those  in  remainder  shall  take  it.  lb, 

3.  By  a  deed  to  lead  the  uses  of  a 
recovery,  lands  were  limited  to  the  use 
of  such  persons  as  A.  should  by  deed 
or  will  appoint,  and,  in  default  of  and 
until  appointment,  to  the  use  of  B.,  in 
trust  for  A.,  his  heirs  and  assigns,  re- 
serving to  A.  a  leasing  power.  A.  (re- 
citing the  power)  demised  for  a  term  to 
C,  "  yielding  and  paying  unto  A.,  his 
heirs  and  cusigns,  during  the  term,'*  a 
certain  rent,  with  covenants  to  pay 
rent,  to  repair,  &c.,  and  a  proviso  for 
re-entry  by  A.,  his  heirs  and  cusigns, 
in  case  of  breach: — Held,  that  the 
covenants  enured  in  favour  of  the 
assignee  of  the  reversion.    lb, 

CEOPS,  GEOWING. 
See  MaUison  v.  Hart,  357. 

CROSS-EEMAINDEES. 
See  Dbvisb,  2. 

CUSTOM. 
See  Shippiso,  I,  3. 


DAMAGES. 
I.  Measure  of, 

1.  The  measure  of  damages  in  an 
action  for  not  re-delivering  shares  lent 
to  the  defendant  upon  a  contract  to 
return  them  on  a  given  day,  is  not  the 
market-price  at  the  time  of  the  breach, 
but  the  market-price  at  the  time  of  the 
trial     Owen  v.  Bouth,  327. 

2.  Discharge  under  the  Insolvent 
Act, \if2  Vict, c,  110.]— The  discharge 
of  an  insolvent  under  the  1  &  2  Yict. 
c.  110,  does  not  operate  to  release  him 


from  a  daim  for  unliquidated  damages 
for  not  re-delivering  mining-shares, 
pursuant  to  a  contract  for  that  pur- 
pose,   lb, 

3.  Substantial  damages  may  be  re- 
covered against  a  banker,  for  dishonour- 
ing an  acceptance  and  cheques  of  a 
customer,  there  being  sufficient  assets 
in  his  hands  at  the  time  to  meet  them. 
Molin  V.  Steward,  695. 

IL  Insufficiency  tf  Damages, 
The  court  refused  to  grant  a  rule  for 
a  new  trial,  on  the  ground  of  the 
insufficiency  of  the  damages,  where 
the  jury  had  given  only  one  farthing 
damages  in  an  action  of  trespass  for 
taking  the  plaintiff  before  a  magistrate 
upon  an  unfounded  charge  of  felony, 
merely  because  a  question  of  character 
was  involved.    Apps  y.  Day,  112. 

DEFECT  OF  FENCES. 
See  E^iLWAY  Compaht,  II. 

DEVISE. 
Construction  qf, 
1.  A  testator,  having  a  son,  TVllliam, 
and  two  daughters,  Anna  and  Maria, 
devised  an  estate  caUed  "Scaitcliffe" 
to  trustees,  to  hold  in  fee,  in  trust  to 
receive  the  rents  and  profits,  and  pay 
the  same  to  Anna  for  her  sole  use 
during  her  life;  and,  from  and  after 
her  decease,  to  stand  seised  and  pos- 
sessed of  the  same  estate,  and  also  of 
all  accruing  share  and  interest  to  which 
Anna  might  become  entitled  by  survi- 
vorship under  the  trusts  qfthat  will,  or 
otherwise,  to  the  use  of  all  and  every 
the  lawful  child  and  children  of  Anna, 
and  the  issue  of  such  of  them  as  should 
then  be  dead,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common ;  but, 
in  case  Anna  should  die  without  leav- 
ing lawful  issue,  then  the  trustees  were 
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to  stand  seised  of  the  estate  devised  to 
them  in  favour  of  Anna,  as  well  as  of 
the  accruing  share  and  interest  to  which 
she  might  become  entitled  by  survivor- 
ship under  the  trusts  of  that  will  or 
otherwise,  to  the  use  of  such  persons. 
&c.,  as  Anna  should  by  will  appoint ; 
and,  in  default  of  appointment,  to  the 
use  of  William  and  Maria,  or  such  of 
them  as  should  be  then  living,  and  the 
issue  of  such  of  them  as  should  be  then 
dead,  their  heirs  and  assigns  for  ever, 
in  equal  shares  and  proportions,  as  te- 
nants in  common,  such  last-mentioned 
issue  to  take  only  the  share  or  shares 
their  deceased  parent  or  parents  would 
respectively  have  taken,  if  living. 

The  testator  also  devised  another  es- 
tate called  "  The  Koyd,"  to  the  same 
trustees,  to  hold  in  fee,  in  trust  to  re- 
ceive the  rents  and  profits,  and  pay  the 
same  to  his  daughter  Maria  for  her  sole 
use  during  her  life ;  and,  from  and  af- 
ter her  decease,  to  stand  seised  and 
possessed  of  the  same  estate,  and  also 
of  all  accruing  shares  and  interests  to 
which  Maria  might  become  entitled  uti- 
der  the  trusts  of  that  will,  or  otherwise, 
to  the  use  of  all  and  every  the  lawful 
child  and  children  of  Maria,  and  the 
issue  of  such  of  them  as  should  be  then 
dead,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common;  but,  in  case 
Maria  should  die  without  leaying  law- 
ful issue,  then  the  trustees  were  to  stand 
seised  of  the  estate  devised  to  them  in 
favour  of  Maria,  as  well  as  of  the  accru- 
ing share  and  interest  to  which  she 
might  become  entitled  by  survivorship 
under  the  trusts  of  that  will,  or  other- 
wise, to  the  use  of  such  persons,  &c.,  as 
Maria  should  by  will  appoint ;  and,  in 
default  of  appointment,  to  William  and 
Anna,  or  such  of  them  as  should  be 
then  living,  and  the  issue  of  such  of 
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them  as  should  be  then  dead,  their 
heirs  and  assigns  for  ever,  in  equal 
shares  and  proportions,  as  tenants  in 
common,  such  last-mentioned  issue  to 
take  only  the  share  or  shares  their  de- 
ceased parent  or  parents  would  respect- 
ively have  taken,  if  living. 

Maria  died  unmarried  and  intes- 
tate:— 

Held,  that  the  words  "  all  accruing 
share  and  interest  to  which  Anna  might 
become  entitled  by  survivorship  under 
the  trusts  of  the  will  or  otherwise," 
were  not  intended  to  control  the  devise 
of  the  moiety  of  the  estate  to  Anna, 
contingent  on  the  death  of  Maria  with- 
out leaving  issue,  and  without  having 
exercised  her  power  of  appointment, 
although  there  might  be  nothing  else 
in  the  will  to  which  they  could  apply ; 
but  that  the  express  limitation  of  the 
estate  in  question,  to  William  and  Anna 
as  tenants  in  common  in  fee,  must  have 
its  ordinary  legal  effect.  Greenwood  v. 
Sutclife,  226. 

2.  Estate  Tail.'] — Testator  gave  and 
devised  certain  freeholds  and  leasC' 
holds  to  his  son  John,  his  heirs  or 
assigns  for  ever,  or  according  to  the 
nature  or  tenure  thereof;  provided 
that,  in  case  of  the  decease  of  John 
without  leaving  law/id  issue,  then  he 
gave  and  demised  the  same  to  his  son 
William,  to  hold  the  same  to  him,  his 
heirs  and  assigns  for  ever,  or  according 
to  the  nature  or  tenure  thereof.  He 
then  gave  and  devised  other  property 
of  the  like  description  to  his  son  Wil- 
liam, with  a  similar  proviso  in  favour 
of  John,  in  the  event  of  William's 
dying  without  leaving  lauful  issue  .*— 
Held,  that  the  circumstance  of  the  gift 
comprising  leasehold  as  well  as  freehold, 
did  not  alter  the  settled  construction 
of  the  words  *'  dying  without  leaving 
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lawM  issne,"  as  applied  to  the  realty ; 
and,  consequentlj,  that  the  testator's 
two  sons  took  estates-tail  in  the  free- 
holds respectively  devised  to  them, 
with  cross-remainders  in  tail  between 
them.    Bavftford  y.  Lord^  706. 

DEMUEEAGE. 
Bee  Shiffino,  I,  2. 

DISTANCE. 
Ccm/pwUdion  of, 
Semble,  that  the  twenty  miles  men- 
tioned in  the  9  A  10  Yict.  c.  95,  s.  128, 
are  to  be  measured  in  a  straight  line  on 
the  horizontal  plane  from  point  to 
point,  or,  as  it  is  popularly  called,  **  as 
the  crow  flies."  8toke$  v.  Oriisellt 
678. 

DEAINAGB  ACT. 
Comtruetion  of. 
The  71st  section  of  The  Bye  and 
Derwent  Drainage  Act,  9  &  10  Yict.  o. 
cxxriii.,  impowers  the  commissioners  to 
appoint  valuers  to  estimate  the  amount 
of  benefit  derived,  or  likely  to  be  de- 
rived, by  the  lands  in  the  various  town- 
ships' embraced  by  the  act,  from  the 
works  thereby  contemplated,  and  to  ^ 
a  rate  thereon  accordingly, — subject  to 
objections  (s.  74),  and  with  power  to 
appeal,  s.  76. 

By  s.  81,  the  commissioners  are  to 
"charge  and  assess  all  such  lands, 
within  the  said  parishes  and  townships 
as  shall  have  been  included  in  such 
statement  of  the  said  valuers,  and 
rated  by  them  as  aforesaid,  and  the 
respective  occupiers  of  such  lands,  with 
an  acre  tax,  according  to  the  several 
prices  and  sums  at  which  the  said  lands 
shall  have  been  classed  and  taxed  by 
the  said  valuers.'' 

S.  84  provides,  that  in  case  any  rates 
shaU  not  be  duly  paid  mthin  twenty- 


eight  days  ufUx  the  time  appointed  for 
that  purpose,  every  person  faiUng  U 
pay  the  same  shall  also  pay  interest  for 
the  same,  at  6  per  cent,  per  annum 
from  the  day  whereon  the  aame  ought 
to  be  paid. 

S.  86  enacts  that  all  the  ocoupierB  of 
lands  so  rated  shall  pay  all  such  sums 
of  money  as  shall  be  so  asaeteed,  taxed* 
or  charged  in  respect  of  the  several 
lands  in  their  respective  oceapatioBS, 
and  may  retain  the  same  out  of  the 
rents;  and  every  such  oocuiner  shall  be 
discharged  of  so  much  money  as  the 
said  rate  so  paid  by  him  shall  amount 
to,  as  if  the  same  had  been  actually 
paid  to  his  landlord,  hut  not  qfany  t»> 
terest  which  may  have  been  incurred  by 
such  occupier  for  non-payment  thereqfs 
provided  that  no  occupier  shall  be  com- 
pelled to  pay  more  than  the  rent  which 
shall  from  time  to  Ume  become  due 
firom  him  to  his  landlord, 

S.  89  enacts,  that,  if  any  person 
being  the  occupier  of  any  of  the  lands 
rated  or  taxed  by  virtue  of  the  act, 
shall  refuse  or  neglect  to  pay  the 
money  so  rated  or  taxed  on  such  lands, 
within  thirty  days  qfter  the  respective 
times  of  payment,  the  same  and  all 
arrears  thereof  may  be  enforced  by 
distress  and  sale  of  the  goods  and  chai- 
tels  of  the  person  so  neglecting  or  re- 
fusing to  pay,— -or  the  commissioners 
may  enter  upon  the  lands,  and  take  the 
rents  and  profits  till  the  same  be  saUs- 
fied. 

And  by  s.  90,  unoccupied  lands  are 
to  remain  a  security  for  the  payment  of 
the  tax,  and  all  goods  and  ehatteli 
which  shall  at  any  time  thereafter  be 
found  thereon,  may  be  distrained,  &<s. 
Held, — first,  that  one  who  comes 
into  the  occupation  of  lands  subject  to 
the  tax,  ctfter  the  erpiration  t^  thirty 
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days  after  the  time  appointed  for  pay- 
ment thereof,  is  liable  to  be  distrained 
upon,  there  being  a  continuing  default : 

Secondly,  that  his  liability  extends 
to  rent  accruing  due,  as  well  as  rent 
tustualUf  due  to  his  landlord : 

Thirdly,  that  his  liability  for  interest 
commences  only  firom  the  time  of  his 
own  de&nlt. 

Held,  also,  that  the  seizure  of  grow- 
ing crops  could  not  be  justified.  MaU 
tison  y.  Sari,  357. 


EJECTMENT. 
See  Abbitbahent,  I,  2. 

ESTATE  IN  FEE. 
See  Devise,  1. 

ESTATE-TAIL. 
See  Detisb,  2. 

ESTOPPEL. 

See  COMTBACT,  III. 

Payment. 

EVIDENCE. 
I.  Declarations  hy  deceased  Persons. 
In  an  action  by  an  executor  for  work 
done  by  the  testator,  it  appeared  that 
the  claim  was  for  extras  and  alterations 
in  a  machine  which  had  been  made  by 
the  testator  for  the  defendant  under  a 
written  contract  tohich  toas  not  pro* 
duced.  It  appeared  that  the  contract 
price  of  the  machine  had  been  paid: 
and,  in  order  to  shew  that  the  defen- 
dant had  assented  to  the  alterations, 
eyidence  was  offered,  and  received,  of  a 
declaration  by  the  deceased  that  the  de- 
fendant had  paid  him  20/.  on  account : 
'^Semhle,  that  this  declaration  was  pro- 
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perly  received,  as  being  an  admission 
against  the  interest  of  the  party  mak- 
ing it.    Sdie  V.  Kingsford,  769. 

n.  UscLge  or  Practice  of  Trade, — See 
Shipping,  I,  3. 

EXECUTOE. 
Probate, 
The  plaintiff*,  suing  as  executor,  hav- 
ing admitted  that  he  had  not  obtained 
probate  of  the  testatrix's  will, — the 
court,  in  exercise  of  its  general  common- 
law  jurisdiction  to  prevent  an  abuse  of 
its  process,  stayed  the  proceedings  until 
probate  should  be  taken  out,  and  rea- 
sonable notice  thereof  given  to  the  de- 
fendant*.    Webb  V.  Adkins,  401. 


FEME  COVEET. 
See  HusBANP  akp  Wife. 

FENCES. 
See  Eailway  Company,  II. 

FINE. 
See  Eailway  Company,  III. 

FOBEIGN  MINISTER 
See  Ambasbapob. 

FOETY  SHILLING  FEEEHOLD. 
See  Pabliament. 

FEAUD. 
Plea  qf, — See  Bill  op  Exchange,  II. 
Pleading,  IV. 

FEAUDS,  STATUTE  OF. 
See  Statute  of  Fbauds. 


FEAUDULENT  TEANSFEB. 
See  Bankbupt,  IV. 


h2 


814 


INDEX. 


FREEHOLD  INTEEEST. 
See  Pabliament. 

FREIGHT. 
See  Shipping,  1, 1. 


GATEWAY. 
jSEmLbasb. 

GOODS  BARGAINED  AND  SOLD. 
See  Payment. 

GOODS  SOLD  AND  DELIVERED. 

See  COKTBAOT. 

GROWING  CROPS. 
See  MaUieon  y.  Hart,  357. 

GUARANTIE. 
Corutruetion  of. 
The  declaration  set  out  an  agreement 
between  A.  (the  plaintiff)  of  the  first 
part,  and  B.  of  the  second  part, — signed 
by  B.  and  C.  (the  defendant), — ^where- 
by  A.  agreed  to  let  premises  to  B.  at  a 
certain  rent,  payable  quarterly,  and 
concluding  as  follows  : — **  And  C.  does 
also  agree  and  undertake  to  see  the 
rent  paid  quarterly  by  the  said  B.,  or 
otherwise  does  agree  to  pay  the  said 
rent  quarterly  for  the  said  B."  Aver- 
ment, that  B.  entered,  and  that  three 
quarters'  rent  were  in  arrear :  breach, 
that  neither  B.  nor  C.  had  paid  the 
same : — Held,  on  demurrer,  that  a  suf- 
ficient consideration  for  the  defendant's 
promise  appeared  by  necessary  impli- 
cation from  the  instrument  set  out. 
Cahallero  y.  Slater,  300. 


HABEAS  CORPUS. 

To  bring  up  a  Party  committed  under 

12  ^  13  Vict,  c,  106,  »,  260. 

1.  A  bankrupt,  on  hia  examination 
before  a  commissioner,  being  asked 
why  a  certain  cheque  for  100/.  had 
been  drawn  in  fiiYOur  of  bis  brother 
(who,  he  admitted,  did  not  reoeiYe  the 
money),  and  how  the  proceeds  were 
appropriated,  answered  that  his  me- 
mory did  not  serve  him :  the  commis- 
sioner committed  him  to  prison,  for  not 
answering  to  his  satisfaction,  under  the 
12  &  13  Vict.  0.  106,  B.  260  -.—Held, 
that  he  was  justified  in  so  doing.  Bx 
parte  Bradbury,  15. 

2.  The  261st  section  of  the  statute 
provides,  that,  upon  a  habeas  corpus  to 
discharge  the  bankrupt  from  a  commit- 
ment under  8.  260,  the  court  shall,  if 
required  by  the  bankrupt,  in  case  the 
whole  examination  is  not  set  out  in  the 
warrant,  "inspect  and  consider  the 
whole  of  the  examination  of  such  per- 
son, whereof  any  such  question  was  a 
part :" — Quare,  as  to  the  mode  of  ob- 
taining the  examination,  where  the 
rule  is  merely  to  shew  cause  why  a 
habeas  corpus  should  not  issue, — ^it  not 
being  the  practice  to  grant  a  certiorari 
for  that  purpose.    lb. 

HEALTH. 
See  Public  Health  Act. 

HUSBAND  AND  WIFE. 
Conveyance  by  Wife  under  the  3  4*^ 
IT.  4,  c.  74,  *.  91. 
The  court  dispensed  with  the  con- 
currence of  the  husband  (who  was  liv- 
ing separate  from  his  wife),  under  the 
3  &  4  W.  4,  c.  74,  s.  91,  in  a  conveyance 
of  property  in  which  the  wife  had  a  se- 
parate interest  under  the  wiU  of  her 
deceased  father,  where  the  husband 
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had. refused  to  exeoate  the  deed.    In 
re  ItdbeUa  Orierson  Perrin,  420. 


I.  O.  U. 

Account  Hated, 
Upon  a  sale  of  a  leasehold,  the  pur- 
chaser agreed  to  pay  a  deposit  of  50/., 
and  the  residue  on  completion.  In- 
stead of  actually  paying  the  50/.,  he 
gave  the  vendor  5/.  and  an  I.  O.  U.  for 
45/. : — Held,  that  the  vendor,  failing 
to  make  a  good  title,  was  not  entitled 
to  recover  the  45/.  upon  an  account 
stated;  and  that  the  defence  was  ad- 
missible under  never  indebted.  Wilson 
V.  WiUon,  616. 

INCROACHMENT. 
J5y  Tenant 

By  an  indenture,  reciting  that  the 
parties  of  the  first  part  had  incroached 
upon  a  common,  and  were  respectively 
in  possession  of  their  several  incroach- 
ments,  and  that  they  had  agreed  to 
relinquish,  release,  and  convey  all  and 
singular  their  several  and  respective 
estates  and  interests  therein  to  the 
parties  of  the  third  part,— it  was  wit- 
nessed, that,  in  consideration  of  lOf .  to 
each  of  them  paid  by  the  parties  of  the 
third  part,  they  and  each  and  every  of 
them  granted,  bargained,  sold,  &c.,  and 
each  of  them  did  grant,  &o.,  to  the  par- 
ties of  the  third  part,  the  several  pre- 
mises, describing  them.  The  deed  con- 
tained a  proviso  that  each  of  them  the 
parties  of  the  first  part,  and  their  wives, 
should  have  the  liberty  and  privilege 
of  holding  their  respective  messuages, 
&c.,  during  their  respective  lives. 

After  the  date  of  the  conveyance,  and 
whilst  in  possession  under  the  proviso, 
one  of  the  grantors  inclosed  other  land 


from  the  waste  adjoining : — ^Held,  that, 
in  the  absence  of  clear  evidence  that  he 
intended  the  incroachment  for  himself 
at  the  time  he  made  it,  it  must  be  as- 
sumed to  be  part  of  the  holding  at  the 
termination  of  the  life-interest.  Doe  d. 
Crojt  V.  Tidbuty,  304. 

INFANCY. 
The  withdrawal  by  a  defendant  of  a 
plea  of  infancy,  whether  true  or  false, 
is  a  sufficient  consideration  for  an  agree- 
ment, on  the  part  of  the  plaintiff,  to 
accept  a  smaller  in  satisfaction  of  a 
greater  sum.     Cooper  v.  Parker,  118. 

INSOLVENT  DEBTOE. 
Diecharge  of. 
Unliquidated  2)ai»ta^M.]— The  dis- 
charge of  an  insolvent  under  the  1  &  2 
Vict  c.  110,  does  not  operate  to  release 
him  from  a  claim  for  unliquidated  da- 
mages for  not  re-delivering  mining 
shares,  pursuant  to  a  contract  for  that 
purpose.     Owen  v.  Bouth,  327. 


JUDGE'S  OBDER. 
Where  receivable  by  the  Court, 
A  judge's  order  for  the  allowance  of 
costs  to  the  plaintiff,  under  the  oounty- 
court  act  of  15  &  16  Vict.  c.  54,  s.  4, 
where  he  has  obtained  a  verdict  for 
less  than  the  amoimt  which  gives  con- 
current jurisdiction  to  the  superior 
courts, — on  the  ground  that  the  cause 
of  action  did  not  arise  whoUy  or  in 
some  material  point  within  the  juris- 
diction of  the  county-court  within  which 
the  defendant  carried  on  his  business 
at  the  time  of  the  action  brought,  may 
be  reviewed  by  the  court.  Stokes  v. 
Orissell,  678. 

And  see  Costs. 
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tAin)LOKD  AND  TENANT. 

The  decUraticpn  set  out  &n  agree- 
ment  between  A.  (the  plaintiff),  of  the 
fint  part,  and  B.  of  the  wcond  part, — 
n^ed  I7  B.  and  C.  [the  defendant), — 
whereby  A.  agreed  to  let  prenuHS  to 
B.  at  a  certain  rent,  paj&hle  qu&rterlr, 
and  concluding  as  followa  : — "And  C. 
does  alio  agree  and  nndertake  to  aee 
ttie  rent  p^  qnarterlj  bj  the  said  B.. 
or  otherwise  doe*  agree  to  paj  the  said 
rent  t^aajieAj  for  the  said  B."  Arer- 
ment,  tiiat  B.  entered,  and  that  three 
quarters'  rent  were  in  arrear :  breadi, 
Uut  neither  B.  nor  C.  had  pud  Vke 
aame  :— Held,  on  demnrr«r,  that  a  sof- 
ficieot  consideration  for  the  defend- 
ants' promise  appeared  bf  necessary 
implication  ftaia  the  instrument  set 
out.     Caballero  r.  Slater,  300. 

LAY  DATS. 
iHm  Shippixo,  I,  2. 

LEASE. 

DeteripHon  qf  Premuet  demited. 

Under  a  lease  of  "  all  that  messuage 
or  tenement,  called,  Ac.,  now  or  late  in 
the  oeaipaiion  qf  C,"  the  boundaries 
giTon  not  accurately  defining  the  pre- 
mises,— Held,  that  a  "  gateway"  under 
a  portion  of  the  messuage,  and  leading 
to  8  yard  behind,  in  which  were  some 
■mall  homes,  not  included  in  the  de- 
mise, Uie  tenants  of  which  had  always 
nsed  the  gateway,  did  not  pass,  in  the 
absence  of  eridence  to  shew  that  it  had 
been  in  the  eicluBive  occupation  of  C. 
Dyne  t.  NutUs.  122. 

LEGATION,  SECBETAEY  OF. 
See  AiCBASsiDOB. 

LICENCE. 
Set  Ubtbopoliiui  Stiob  Cabbuob. 


LOCAL  COUHISSIONEB. 
See  PuBuc  Health  Act. 

LOCAL  PAVING  ACT. 
Sm  Vltoib  Act. 

LONDON  SHALL  DEBTS  ACT. 
Privily  ttfAtiontey. 
TU  London  (City)  Small  Debto  Ex^ 
tension  Act,  1862  (IS  A  16  Vict.  & 
Izxrii),  doea  not  depnre  an  attMney 
■ntng  for  a  bill  of  costs  in  the  niperior 
oonrta,  of  the  costs  of  the  aetion,  where 
hereoorenasomeioeedingSM.  Borra- 
daiU-w.IfeUim,KS. 


MABGATE  FIEE. 
Theieth  section  of  tlie  Fnb&o  Heaia 
Act,  11  A  li  Tiet  e.  63.  impoeea  a 
penal^  of  601.  npoB  any  penon  acting 
as  a  member  of  a  local  bo«rd  of  hostth 
who  it  disqualified  or  disabled  by  say 
provisions  of  the  act,  tndi  penalty  to 
be  recorered  by  any  pervon,  with  foil 
coats  of  suit,  by  action  of  debt ;  and 
one  of  the  disqualifications  consists  in 
the  being  oonoemed  in,  or  participating 
in  the  profits  of,  any  bargain  or  con- 
tract entered  into  by  such  board, — with 
a  proviso,  l^t  no  person,  being  a  pro- 
prietor, shareholder,  or  member  of  any 
oompany  orooncem  established  for  tiis 
supply  of  water  or  for  the  carrying  on 
of  any  other  works  of  a  like  public  na- 
ture, should  be  disabled  from  beiog, 
oontinning,  or  acting  as  member  of  the 
said  board,  by  reason  of  any  etmtrset 
entered  into  between  sucli  oompany  or 
concern  and  such  board,  hot  that  no 
■Dcb  person  ahonld  vote  aa  member  of 
the  said  local  board  npon  any  question 
in  which  snch  oompany  or  oonoern  was 
interested.    And  s.  193  enacta,  "  that 
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lease  was  not  a  condition  precedent  to 
their  liability  to  perform  their  covenant 
to  supply  the  coals,  and  consequently 
that  the  plaintiff  was  entitled  to  judg- 
ment on  the  first  plea. 

Secondly,  that  the  inability  of  the 
defendants  to  supply  the  coals  from  any 
substantial  cause,  was  no  defence, 
unless  six  months'  notice  of  such  in- 
ability was  given,  according  to  the  sti- 
pulation in  the  fourth  clause  of  the 
agreement;  and  therefore  that  the 
plaintiff  was  entitled  to  judgment  on 
the  third  plea : 

Thirdly,  that  the  defendants'  coyen- 
ant  was  limited  to  the  supply  of  coals 
for  the  purpose  of  the  manufacture  of 
patent-fuel,  and  therefore  that  they 
were  entitled  to  judgment  on  the  fourth 
and  fifth  pleas.  Wood  v.  The  Copper 
Miners*  Company,  428. 

2.  By  an  act  (14  &  15  Vict.  c.  cv.) 
for  facilitating  the  settlement  of  the 
affairs  of  the  Copper  Miners'  Company, 
it  was  recited,  amongst  other  things, 
that  the  defendants,  being  in  a  state  of 
great  pecuniary  embarrassment,  were 
desirous  of  arranging  their  affairs,  and 
distributing  their  assets  rateably  among 
their  creditors ;  that  the  Bank  of  Eng- 
land had  advanced  large  sums,  and 
were  mortgagees  in  possession  of  a 
considerable  portion  of  the  defendants' 
property,  with  the  usual  powers  of  sale ; 
that  there  was  also  a  large  class  of 
creditors  by  debentures,  loan  notes, 
and  promissory  notes ;  that  a  suit  in 
Chancery  had  been  instituted  by  the 
Bank  against  the  defendants,  and  it 
was  referred  to  the  master  to  take  an 
account  of  all  the  debts,  liabilities,  and 
engagements  of  the  defendants,  and  to 
ascertain  what  creditors  were  entitled 
to  the  benefit  of  the  trust-deeds  which 
had  been  executed  by  the  defendants ; 


that  the  Bank  had  been  unable  to  sell 
the  property  mortgaged,  and  were 
willing  to  give  up  possession,  upon 
terms  advantageous  to  the  defendants ; 
and  that  a  very  large  majority  of  the 
holders  of  debentures,  promissory  notes, 
and  loan  notes  of  the  defendants,  and 
of  the  creditors  of  the  defendants,  were 
willing  to  compound  for  their  claims  on 
the  defendants,  and  to  accept  payment 
of  such  composition  in  stock  of  the 
company  as  in  the  act  set  forth.  After 
various  provisions  for  carrying  out  the 
contemplated  arrangement,  it  was 
enacted  by  s.  22,  that,  on  the  re-con- 
veyance to  the  said  Governor  and  Com- 
pany of  Copper  Miners  in  England, 
from  the  Bauk  of  England,  of  the  lands, 
<S^.,  and  effects  comprised  in  the  said 
recited  mortgage  security,  or  any  part 
thereof,  in  pursuance  of  any  arrange- 
ment to  be  made  between  them,  the 
said  lands,  &c.,  and  effects,  or  the  part 
thereof  comprised  in  such  re-convey- 
ance, should,  notwithstanding  the  con- 
tinuance of  the  trusts  of  the  said  recitei 
indentures  of  &c.,  or  of  the  said  sui< 
vest  in  the  said  Governor  and  Compan^ 
of  Copper  Miners  in  England ;  anr 
that,  subject  and  without  prejudice,  a' 
to  the  said  lands,  &c,,  and  effects,  t 
any  such  arrangement,  all  property  an« 
effects  whatsoever,  to  be  held,  poi 
sessed,  and  acquired  by  the  said  Go., 
vemor  and  Company  of  Copper  Miners 
in  England,  should  be  held  and  enjoyec 
by  them  freed  and  discharged  from  all 
rights,  claims,  and  remedies  whatsoever 
by  or  on  the  part  of  any  holder  of  anj 
debentures,  promissory  notes,  or  loac 
notes  of  the  said  Governor  and  Com- 
puiy  of  Copper  Miners  in  England 
theretofore  issued,  or  on  the  part  of 
any  other  present  creditor  or  claimant 
against  the  said  Governor  and  Com- 
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pany  upon  any  acooont  whatsoerer, 
except  any  claim,  &o,,  of  the  Bank  of 
England  which  might  he  mentioned  in 
such  re-conyeyance  as  reserred  to  or 
retained  hy  the  Bank  :-— 

Held,  that  the  22nd  section  did  not 
inclade  the  claim  of  the  plaintiff  in  this 
action;  for,  that  the  "creditor  or 
claimant"  in  that  section  must  he  a 
person  having  a  deht  or  liquidated  de- 
mand against  the  company ;  and  that 
those  words  could  not  hy  any  fair  con- 
struction include  a  person  having  a 
right  of  action  for  a  hreach  of  a  covenant 
Hke  that  in  question;  and,  conse- 
quently, that  the  plaintiff  was  entitled 
to  judgment  on  the  demurrer  to  the 
sixth  plea.    lb. 

COPYHOLD. 
See  BjkJLWAT  GoMPAinr,  IIL 

COPYEIGHT. 
Varying  Entry  in  Regietry  Book, 

1,  To  entitle  any  one  hut  the  author 
of  a  literary  work  to  register  it  at 
Stationers'  Hall  pursuant  to  the  5  &  6 
Yict.  c.  45,  s.  13,  there  must  he  an  ah- 
solute  assignment  of  the  copyright. 
Ex  parte  Bastow,  631. 

2.  An  entry  having  heen  improperly 
made  on  the  register,  the  court  granted 
a  rule  to  "  vary  or  expunge  it."    lb, 

COSTS. 
I.  Of  County-  Court  Appeals. 

1.  It  is  an  inflexible  rule  of  this 
court,  to  give  the  successful  party  on 
an  appeal  from  the  county-court  the 
costs  of  the  appeal.  Leidemann,  App., 
Schultz,  Eesp.  38. 

2.  Qu{tre  as  to  costs,  where  an  ap- 
peal is  struck  out  without  argument, 
on  the  ground  of  want  of  jurisdiction. 
Frazer,  App.,  Fothergill,  Eesp.  298. 


II.  7\ixation  qf, 

1.  A  verdict  was  taken  for  the 
amount  of  an  att(Hmey's  bill  subject  to 
taxation.  By  a  judge's  order,  tlie  pro- 
ceedings on  the  verdict  were  stayed,  to 
give  the  defendant  time  to  get  the  bill 
taxed ;  and  the  order  went  on  to  pro- 
vide, that,  "  if  on  taxation  the  daaiaget 
should  be  reduced  to  602.  or  under,  the 
verdict  should  be  entered  iox  the  re- 
duced sum  and  the  plaintiffs  and  de- 
fendant should  respectively  have  the 
same  rights  under  the  15  k  16  Viet  e. 
Ixxvii,  as  they  would  have  if  the  ver- 
dict had  been  found  at  the  trial  for  the 
reduced  sum."  This  OTd«*was  made 
under  an  erroneous  impression  that 
that  statute  took  away  the  attorney's 
privilege  where  he  recovered  a  sum  ex- 
ceeding 20/.,  and  not  exceeding  502. 
Still  acting  under  that  impression,  the 
plaintiffs  afterwards  obtained  a  rule  to 
rescind  so  much  of  the  order  as  is  set 
out  above,  on  the  ground  that,  the 
death  of  the  judge  since  the  trial  pre- 
cluding them  from  obtaining  a  oertifi- 
cate  under  the  119th  section,  that  the 
cause  was  fit  to  be  tried  in  the  superior 
court,  they  were  unduly  prejudiced. 
The  court  discharged  the  rule  with 
costs.     Borradaile  v.  Nelson^  655. 

2.  The  bill  being  for  business  done 
in  Chancery,  an  order  of  the  Master 
of  the  Bolls  was  obtained  for  the  taxa- 
tion thereof  by  a  master  of  that  court: 
— Held,  that  an  application  that  the 
costs  of  the  taxation  should  be  paid  by 
the  attorney, — more  than  one  sixth  of 
the  bill  having  been  disaUowed,  could 
not  properly  be  made  to  this  court 
lb. 

3.  In  a  plaint  in  the  county-court, 
the  defendant  pleaded  a  set-off  for  woric 
and  labour  &c.  as  an  attorney.  Before 
the  day  of  hearing,  the  plaintiff  ob- 
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tained  a  judge's  order  to  tax  the  de- 
fendant's bill. 

The  judge  of  the  coonty-conrt,  on 
the  hearing,  allowed  the  set-off.  This 
court  refused  to  rescind  the  order  for 
taxation.    Ex  parte  Cooper ^  663. 

COUNTY-COURT. 
I.  Costs  under  15  &  16  Vict,  c,  54,  s.  4. 

1.  Order  reviewahleJ] — A  judge's 
order  for  the  allowance  of  costs  to  the 
plaintiff,  under  the  county-court  act  of 
15  &  16  Vict.  c.  54,  s.  4, — where  he  has 
obtained  a  verdict  for  less  than  the 
amount  which  gives  concurrent  juris- 
diction to  the  superior  courts, — on  the 
ground  that  the  cause  of  action  did 
not  arise  wholly  or  in  some  material 
point  within  the  jurisdiction  of  the 
county-court  within  which  the  defend- 
ant carried  on  his  business  at  the  time 
of  the  action  brought,  may  be  reviewed 
by  the  court.     Stokes  v.  Chissell,  678. 

2.  Affidavits.'] — Although,  in  such  a 
case,  the  onus  of  shewing  that  the  de- 
fendant does  not  carry  on  his  business 
within  the  limits,  is  by  the  statute  cast 
upon  the  plaintiff, — slight  evidence  of 
the  fact  will  be  enough  to  call  upon  the 
defendant  by  his  affidavit  distinctly  to 
negative  it.    Ih, 

II.  Computation  of  Distance. 
Semble,  that  the  twenty  miles  men- 
tioned m  the  9  &  10  Vict.  c.  95,  s.  128, 
are  to  be  measured  in  a  straight  line  on 
the  horizontal  plane  from  point  to 
point,  or,  as  it  is  popxdarly  called,  **  as 
the  crow  flies."    Stokes  v.  Chrissell,  678. 

ni.  Set^Off. 
Attorney's  Bill.'] — In  a  plaint  in 
the  county-court,  the  defendant  pleaded 
a  set-off  for  work  and  labour  &c.  as  an 
attorney.  Before  the  day  of  hearing, 
the  plaintiff  obtained  a  judge's  order  to 
tax  the  defendant's  bill.    The  judge  of 


the  county-court,  on  the  hearing,  al- 
lowed the  set-off.    This  court  refused 
to  rescind  the  order  for  taxation.    Ex 
parte  Cooper^  663. 
And  see  London  Small  Debts  Act. 

IV.  Appeals  from. 

1.  Jurisdiction-'] — The  superior  courts 
have  no  jurisdiction,  under  the  13  & 
14  Yict.  c.  61,  s.  14,  to*  hear  on  appeal 
from  a  decision  of  the  county-court 
upon  an  interpleader  summons.  Fraser, 
App.,  Fothergill,  Resp.  298. 

2.  Costs.] — QtKpre,  as  to  costs,  where 
an  appeal  is  struck  out,  without  argu- 
ment, on  the  ground  of  want  of  juris- 
diction,   lb. 

3.  It  is  an  inflexible  rule  in  this 
court,  to  give  the  successful  party  on 
an  appeal  from  the  county-court  the 
costs  of  the  appeal.  Leidemann,  App., 
Schultz,  Eesp.  38. 

COUNTY  VOTER. 
See  Fabliamsnt. 

COVENANT. 
I.  Not  executed  by  Covenantee. 
A  covenantee  in  an  ordinary  indenture, 
who  is  a  party  to  it,  may  sue  the  cove- 
nantor who  executed  it,  although  he  him- 
self has  not  executed  it ;  notwithstand- 
ing there  may  be  cross-covenants  on  the 
part  of  the  covenantee,  which  are  stated 
in  the  deed  to  be  the  consideration  for 
the  covenants  on  the  part  of  the  cove- 
nantor.    Morgan  v.  Pike,  473. 

II.  Proviso  for  Rc'Cntry. 
1.  Where  one  seised  in  fee  settles 
lands  on  himself  for  life^  with  remain- 
ders to  other  persons, reserving  aleasing 
power,  which  he  afterwards  exercises, 
reserving  rent  to  himself,  his  heirs  and 
assigns, — those  in  remainder  shall  have 
the  rent.     Greenatcay  v.  Hart,  340. 


820 


INDXZ. 


oolar  spot  between  the  Btreets  on  either 
Bide  of  the  bridges,  and  which  bridges 
were  built  of  brick,  and  had  brick 
parapet-wallB  from  four  to  fire  feet 
high  on  the  outer  side  of  each  foot- 
way: — 

Held,  that  these  bridges  were  not 
"  public  passages  or  places  built  upon," 
within  the  meaning  of  the  local  paving 
act.  AmeU  v.  I%e  Regent* 9  Canal 
Company,  664. 

And  see  Pbnaltt. 

PAYMENT. 

Evidence  to  sustain  Plea  of. 

A.  and  B.  were  both  in  the  habit  of 

sending  goods  to  C,  a  factor,  for  sale. 

In  the  course  of  his  dealings  with  C, 

B.  purchased  of  him  goods  belonging 
to  A.,  which  were  iuToiced  to  him  by 

C.  in  his  own  name ;  though  upon  the 
balance  of  accounts  between  them,  0. 
was  indebted  to  B.  A.  aflerwards  filed 
an  affidavit  in  the  court  of  bankruptcy, 
in  which  he  alleged  that  C.  was  justly 
and  truly  indebted  to  him  in  a  certain 
sum  for  goods  belonging  to  him  sold  and 
dcliyered  by  C.  as  the  factor  or  agent 
of  A.,  to  B.,  and  for  which  goods  C. 
received  payment  by  means  of  goods 
sold  and  delivered  to  him  by  B.,  and 
which  goods  were  used  by  C.  in  his 
trade  of  a  cheesemonger.  Upon  this 
affidavit,  a  fiat  was  worked  out  against 
C.  to  its  termination  : — Held,  that  this 
affidavit  does  not  estop  A.  from  suing  B. 
for  the  price  of  the  goods,  or  afford 
sufficient  evidence  to  sustain  a  plea  of 
payment  in  that  action.     Morgan  v. 

Couchman,  100. 

PENALTY. 
A  local  paving  act  enacted  that  no 
person  should  be  capable  of  acting  as  a 


oommissioner  under  it,  unless  rated  as 
an  occupier  of  lands,  &o.,  within  the 
town,  and  possessed  of  a  certain 
amount  of  property,  or  until  he  had 
taken  and  subscribed  a  certain  oath. 
In  an  action  against  one  for  acting  as 
a  oommissioner  under  the  act  "  when 
he  was  not  duly  qualified"  the  de- 
fendant proved  that  he  was  rated  and 
was  possessed  of  the  requisite  property 
qualification,  but  did  not  prove  that  he 
had  taken  and  subscribed  the  oath  re- 
quired by  the  act : — Held,  that  he  was 
not  bound  to  prove  the  oath.  ISippert 
App.,  Newton,  Besp.,  114 

PENALTY. 
See  Public  Hbixth  Act. 


PLEADING. 

I.  Statement  of  Consideration. 

The  declaration  set  out  an  instru- 
ment between  A.  (the  plaintiff*)  of  the 
first  part,  and  B.  of  the  second  part*— 
signed  by  B.  and  C.  (the  defendant),— 
whereby  A.  agreed  to  let  premises  to 
B.  at  a  certain  rent,  payable  quarterly, 
and  oonduding  as  follows : — "  And  C. 
does  also  agree  and  undertake  to  see  the 
rent  paid  quarterly  by  the  said  B.,  or 
otherwise  does  agree  to  pay  the  said 
rent  quarterly  for  the  said  B."  Aver- 
ment, that  B.  entered,  and  that  three 
quarters*  rent  were  in  arrear :  breach, 
that  neither  B.  nor  C.  had  paid  the 
same : — Held,  on  demurrer,  that  a  suf- 
ficient consideration  for  the  defendant's 
promise  appeared  by  necessary  impli- 
cation from  the  instrument  set  out. 
Cohallero  v.  Slater,  300. 

IL  Plea  of  Justification,'^8ee  Mbtbo- 

FOLITAK  StAOB  CaBBIAOX,  2. 
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to  stand  seiaed  of  the  estate  deyised  to 
them  in  favour  of  Anna,  as  well  as  of 
the  accming  share  and  interest  to  which 
she  might  become  entitled  by  suryivor- 
ship  under  the  trusts  of  that  will  or 
otherwise,  to  the  use  of  such  persons. 
&o,,  as  Anna  should  by  will  appoint ; 
and,  in  default  of  appointment,  to  the 
use  of  William  and  Maria,  or  such  of 
them  as  should  be  then  living,  and  the 
issue  of  such  of  them  as  should  be  then 
dead,  their  heirs  and  assigns  for  ever, 
in  equal  shares  and  proportions,  as  te- 
nants in  common,  such  last-mentioned 
issue  to  take  only  the  share  or  shares 
their  deceased  parent  or  parents  would 
respectively  have  taken,  if  living. 

The  testator  also  devised  another  es- 
tate called  *'  The  Koyd,"  to  the  same 
trustees,  to  hold  in  fee,  in  trust  to  re- 
ceive the  rents  and  profits,  and  pay  the 
same  to  his  daughter  Maria  for  her  sole 
use  during  her  life  ;  and,  from  and  af- 
ter her  decease,  to  stand  seised  and 
possessed  of  the  same  estate,  and  alto 
of  all  accruing  shares  and  interests  to 
which  Maria  might  become  entitled  un- 
der the  trusts  of  that  will,  or  otherwise, 
to  the  use  of  aU  and  every  the  lawful 
child  and  children  of  Maria,  and  the 
issue  of  such  of  them  ns  should  be  then 
dead,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common;  but,  in  case 
Maria  should  die  without  leaving  law- 
ful issue,  then  the  trustees  were  to  stand 
seised  of  the  estate  devised  to  them  in 
favour  of  Maria,  as  well  as  of  the  accru- 
ing share  and  interest  to  which  she 
might  become  entitled  by  survivorship 
under  the  trusts  of  that  will,  or  other- 
wise, to  the  use  of  such  persons,  &c.,  as 
Maria  should  by  will  appoint ;  and,  in 
default  of  appointment,  to  William  and 
Anna,  or  such  of  them  as  should  be 
then  living,  and  the  issue  of  such  of 
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them  as  should  be  then  dead,  their 
heirs  and  assigns  for  ever,  in  equal 
shares  and  proportions,  as  tenants  in 
common,  such  last-mentioned  issue  to 
take  only  the  share  or  shares  their  de- 
ceased parent  or  parents  would  respect- 
ively have  taken,  if  living. 

Maria  died  unmarried  and  intes- 
tate:— 

Held,  that  the  words  "  all  accruing 
share  and  interest  to  which  Anna  might 
become  entitled  by  survivorship  under 
the  trusts  of  the  will  or  otherwise,*' 
were  not  intended  to  control  the  devise 
of  the  moiety  of  the  estate  to  Anna, 
contingent  on  the  death  of  Maria  with- 
out leaving  issue,  and  without  having 
exercised  her  power  of  appointment, 
although  there  might  be  nothing  else 
in  the  will  to  which  they  could  apply ; 
but  that  the  express  limitation  of  the 
estate  in  question,  to  William  and  Anna 
as  tenants  in  common  in  fee,  must  have 
its  ordinary  legal  effect.  Greenwood  v. 
Sutcliffe,  226. 

2.  Estate  Tail."] — Testator  gave  and 
devised  certain  freeholds  and  lease- 
holds  to  his  son  John,  his  heirs  or 
assigns  for  ever,  or  according  to  the 
nature  or  tenure  thereof;  provided 
that,  in  case  of  the  decease  of  John 
without  leaving  lawful  issue,  then  he 
gave  and  demised  the  same  to  his  son 
William,  to  hold  the  same  to  him,  his 
heirs  and  assigns  for  ever,  or  according 
to  the  nature  or  tenure  thereof.  He 
then  gave  and  devised  other  property 
of  the  like  description  to  his  son  Wil- 
liam, with  a  similar  proviso  in  favour 
of  John,  in  the  event  of  William's 
dying  without  leaving  lawful  issue  i'^ 
Held,  that  the  circumstance  of  the  gift 
comprising  leasehold  as  well  as  freehold, 
did  not  alter  the  settled  construction 
of  the  words  **  dying  without  leaving 
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II.  Withdrawing  Plea. 
The  withdrawal  by  a  defendant  of  a 
plea  of  infancy,  whether  true  or  false, 
is  a  sufficient  consideration  for  an  agree- 
ment on  the  part  of  the  plaintiff  to 
accept  a  smaller  in  satisfaction  of  a 
greater  sum.     Cooper  t.  Parker,  118. 

III.  Changing  the  Venue. 

The  renne  may  be  changed  in  an 
action  upon  a  specialty,  before  issue 
joined,  upon  an  affidavit  disclosing 
special  circumstances.  PaehleyY.  The 
Mayor,  ^c,  of  Birmingham,  421. 

rV.  Nul  Tiel  Record. 

Upon  a  trial  by  the  record,  the  court 
amended  the  declaration  by  inserting 
therein  the  true  date  of  the  judgment 
recovered,  under  the  15  &  16  Yict.  o. 
76,  s.  222.    Nolle  v.  Chapman,  400. 

y.  Rule  returnable  at  Chambers, 

It  is  competent  to  the  court,  in  case 
of  necessity,  to  grant  a  rule  on  the  last 
day  of  term,  returnable  at  chambers. 
Casse  T.  Wright,  562. 

PEmCIPAL  AJ^D  AGENT. 
See  AaBNT. 

PEIVILEGE. 
See  Ajcbassadob. 

PROMOTIONS. 
See  Mbmobanda. 

PEOTECTED  TEANSACHONS. 
See  Bakkbuft,  V. 

PUBLIC  PASSAGE. 
See  Paying  Act. 


PUBLIC  HEALTH  ACT. 

Penalty/  for  acting  as  a  Commissioner, 

being  disqualified. 

The  19th  section  of  the  Public  Health 
Act,  11  &  12  Yict.  c.  63,  imposes  a 
penalty  of  50/.  upon  any  person  acting 
as  a  member  of  a  local  board  of  health 
who  is  disqualified  or  disabled  byany 
provisions  of  the  act,  such  penalty  to 
be  recovered  by  any  person,  with  fuU 
costs  of  suit,  by  action  of  debt ;  and 
one  of  the  disqualifications  consists  in 
the  being  concerned  in,  or  participating 
in  the  profits  of,  any  bargain  or  con- 
tract entered  into  by  such  board,— 
with  a  proviso,  that  no  person,  being  a 
proprietor,  shareholder,  or  member  of 
any  company  or  concern  established 
for  the  supply  of  water  or  for  the  car- 
rying on  of  any  other  works  of  a  like 
public  nature,  should  be  disabled  from 
being,  continuing,  or  acting  as  member 
of  the  said  board,  by  reason  of  any 
contract  entered  into  between  such 
company  or  concern  and  such  board, 
but  that  no  such  person  should  vote  as 
member  of  the  said  local  board  upon 
any  question  in  which  such  company 
or  concern  was  interested.  And  s.  133 
enacts  "that  no  proceedings  for  the 
recovery  of  any  penalty  incurred  under 
the  provisions  of  this  act  shall  be  had 
or  taken  by  any  person  other  than  the 
party  grieved,"  &c.,  without  the  consent 
in  writing  of  the  Attorney-General. 

The  defendant  was  a  proprietor  of 
stock  in  the  Margate  Pier  Company, 
and  also  a  member  of  the  local  board 
of  health  at  Margate ;  and,  in  this  latter 
capacity,  attended  a  meeting  of  the 
board  and  voted  upon  a  question  upon 
which  the  Margate  Pier  Company  was 
interested : — 

Held,   that,  assuming  the  defend- 
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ant  to  have  incurred  by  bo  doing  the 
penalty  imposed  by  the  19th  section 
of  the  11  &  12  Vict.  o.  63,  an  action  for 
such  penalty  conld  not  be  brought 
against  him  by  a  person  who,  not  being 
a  party  grieyed,  otherwise  than  as  one 
of  the  public,  had  not  obtained  the 
consent  of  the  Attorney-General,  pur- 
suant to  s.  133.    Boyce  t.  Higgins,  1. 


RAILWAY  COMPAJSTY. 
I.  Liabilities  of,  as  Common  Carriers, 

1.  One  who  holds  himself  out  as  a 
carrier  of  goods  between  two  places, 
one  of  which  is  beyond  the  confines  of 
England,  is  still  subject  to  the  common- 
law  liability  of  a  carrier  for  hire,  and 
is  bound  to  accept  all  goods  which  are 
reasonably  tendered  to  him  for  con- 
veyance between  those  limits.  Crouch  v. 
The  London  and  North'  Western  Rail' 
way  Company,  255. 

2.  A  common  carrier  has  no  general 
right  to  re^e  to  receive  a  parcel  ten- 
dered to  him  for  conveyance,  unless 
informed  of  the  nature  of  its  contents. 
Ih. 

3.  A  railway  company  acting  as  com- 
mon carriers,  and  bound  by  statute  to 
deal  equally  with  all  persons,  cannot 
make  a  regulation  for  the  conveyance 
of  goods,  which  in  practice  affects  one 
individual  only.    J6. 

4.  A  declaration  against  a  railway 
company  stated,  that  the  defendants 
were  common  carriers  of  goods  and 
cattle  for  hire  from  A.  to  B. ;  that  the 
plaintiff  at  A.  delivered  to  the  defend- 
ants, and  they  received  of  him,  certain 
pigs,  to  be  carried  by  them  from  A.  to 
B.,  and  at  B.  delivered  for  the  plaintiff 
within  a  reasonable  time  in  that  behalf; 
and  that,  by  the  defendants'  default, 
the  pigs  were  not  delivered  at  B.  within 


a  reasonable  time, — whereby  the  plain- 
tiff sustained  damage. 

The  defendants  pleaded, — not  guilty, 
— and  a  special  plea  setting  up  the 
receipt  of  the  pigs  to  be  carried  sub- 
ject to  a  special  contract  "that  the 
defendants  would  not  be  liable  or  re- 
sponsible for  the  carriage  or  delivery 
of  the  pigs  within  any  certain  or  defi- 
nite time,  nor  in  time  for  any  parti- 
cular market." 

At  the  trial,  it  was  proved,  that* 
when  the  pigs  were  delivered  to  the  de- 
fendants, the  plaintiff  signed  a  note 
containing  the  terms  alleged  in  the 
special  plea ;  and  it  was  further  proved 
that  the  pigs  were  forwarded  to  their 
destination  by  the  earliest  train  by 
which,  according  to  the  arrangements 
on  that  line,  cattle  could  be  conveyed 
from  A.  to  B. 

Upon  this  evidence,  the  judge,  saying 
that  the  contract  alleged  in  the  decla- 
ration was  not  proved,  and  that  there 
was  nothing  to  leave  to  the  jury,  non- 
suited the  plaintiff, — the  plaintiff's 
counsel  offering  no  objection  : — 

Held,  that  it  was  not  competent  to 
the  plaintiff  afterwards  to  move  to  set 
aside  the  nonsuit,  on  the  ground  of 
misdirection.  Hughes  v.  The  Cheat 
Western  Railway  Company,  637. 

5.  A  railway  company  is  not  respon- 
sible for  the  non-delivery  of  live-stock, 
where  the  owner  has,  in  defiance  of  the 
known  course  of  business  of  the  com- 
pany, permitted  them  to  be  delivered 
at  one  of  the  company's  stations  with- 
out an  acknowledgment  from  the  pro- 
per officer  of  their  receipt  for  the  pur- 
pose of  being  carried, — although  they 
are  proved  to  have  been  delivered  to 
one  in  the  company's  employ.  Slim  v. 
The  Great  Northern  Railway  Com- 
pany, 647. 
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6.  Pigs  were  deUyered  bj  A.  at  a 
railway  station  at  Alnwick,  to  be  car- 
ried to  Newcastle,  A.  paying  the  car- 
riage, and  reoeiying  a  ticket  intimating 
the  terms  upon  which  alone  the  com- 
pany undertook  to  carry  them,  one  of 
which  was  as  follows :— "  That  the  com- 
pany be  not  responsible  for  the  non-de- 
lirery  of  the  stock  within  any  certain 
or  reasonable  time,  nor  in  time  for  any 
particolar  market,  nor  are  they  re- 
quired to  forward  by  any  particular 
train." 

In  an  action  by  A.  against  the  com- 
pany in  the  county-court,  for  injury  to 
the  pigs  from  delay  in  the  conveyance 
of  them,  the  judge  left  it  to  the  jury  to 
say  whether  the  company  received  the 
pigs  as  common  carriers  for  hire  for 
carriage,  or  whether  they  received  them 
under  the  special  contract  set  forth  in 
the  ticket.  The  jury  having  found 
against  the  company :— Held,  a  misdi- 
rection, inasmuch  as  there  was  no  evi- 
dence whatever  that  the  company  had 
rectived  the  pigs  upon  any  other  con- 
tract than  that  set  forth  in  the  special 
contract.  2^  York,  Newcastle,  and 
Berwick  Railway  Company,  App.,. 
Crisp,  Besp.,  627. 

n.  Liability  as    to    Fencing  against 
adjoining  Land, 

The  obligation  of  a  railway  company, 
under  the  8  &  9  Vict.  c.  20,  s.  68,  to 
fence  against  the  owners  and  occupiers 
of  lands  adjoining  the  railway,  is  co- 
extensive only  with  the  common  law 
prescriptive  obligation  to  repair  fences ; 
and  therefore,  assuming  a  highway  run- 
ning parallel  with  the  railway,  to  be 
<' adjoining  land"  within  the  meaning 
of  the  statute,  the  company  are  not  re- 
sponsible for  injury  done  to  cattle  stray- 
ing thereon,  in  consequence  of  their 


getting  through  an  open  gate  into  the 
etation-yard,  and  thence  on  to  the  rail- 
way :  though  it  would  be  otherwise,  if 
the  cattle  were  using  the  highway  ac- 
cording to  the  dedication  of  the  owner 
of  the  soil.  The  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Ccmpamy, 
App.,  WaUis,  Besp.  213. 

The  68th  section  of  the  <fe  9  Vict.  c. 
20,  which  provides  for  the  fencing  of 
railways  from  the  adjoining  lands,  is  a 
substitution  for  the  10th  section  of  the 
5  &  6  Vict.  0.  65.    Ih. 

m.  Conoeyance  qf  Copyholds  to. 

The  lord  of  a  manor,  entitled  by  cus- 
tom to  fines  on  surrender  and  admit* 
ance  to  copyholds,  is  not  entitied  to  the 
payment  of  any  fine  upon  the  execu- 
tion of  a  conveyance  by  a  copyholder 
to  a  railway  company  under  the  96th 
section  of  the  Luids  Clauses  Consoli- 
dation Act,  8  &  9  Vict.  c.  18,  or  upon 
the  inrolment  of  such  conveyance ;  nor 
to  any  compensation  (under  s.  96)  for 
the  loss  thereof.  The  Ecclesiastical 
Commissioners  for  England  v.  The 
London  a/nd  South-Western  Railway 
Company,  743. 

RATIFICATION. 
See  Club. 

EATES. 
See  Dbainaob  Act. 

EE-ENTEY. 
Proviso  for, — See  Covenant,  II. 

EEGENT'S  CANAL  COMPANY. 
See  Paving  Act. 

EEGISTEATION. 
See  Pabliambnt. 
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ant  to  have  incurred  by  so  doing  the 
penalty  imposed  by  the  19th  section 
of  the  11  &  12  Vict.  c.  63,  an  action  for 
such  penalty  conld  not  be  brought 
against  him  by  a  person  who,  not  being 
a  party  grieved,  otherwise  than  as  one 
of  the  public,  had  not  obtained  the 
consent  of  the  Attorney-General,  pur- 
suant to  8.  133.    B(nfce  T.  HiggxM,  1. 


RAILWAY  COMPANY. 
I.  Liabilities  of,  as  Common  Carriers, 

1.  One  who  holds  himself  out  as  a 
carrier  of  goods  between  two  places, 
one  of  which  is  beyond  the  confines  of 
England,  is  still  subject  to  the  common- 
law  liability  of  a  carrier  for  hire,  and 
is  bound  to  accept  all  goods  which  are 
reasonably  tendered  to  him  for  con- 
veyance between  those  limits.  Crouch  v. 
The  London  and  North-  Western  Rail" 
way  Company,  255. 

2.  A  common  carrier  has  no  general 
right  to  refuse  to  receive  a  parcel  ten- 
dered to  him  for  conveyance,  unless 
informed  of  the  nature  of  its  contents. 
Ih, 

3.  A  railway  company  acting  as  com- 
mon carriers,  and  bound  by  statute  to 
deal  equally  with  all  persons,  cannot 
make  a  regulation  for  the  conveyance 
of  goods,  which  in  practice  affects  one 
individual  only.    Ih, 

4.  A  declaration  against  a  railway 
company  stated,  that  the  defendants 
were  common  carriers  of  goods  and 
cattle  for  hire  from  A.  to  B. ;  that  the 
plaintiff  at  A.  delivered  to  the  defend- 
ants, and  they  received  of  him,  certain 
pigs,  to  be  carried  by  them  from  A.  to 
B.,  and  at  B.  delivered  for  the  plaintiff 
ioithin  a  reasonable  time  in  that  behalf; 
and  that,  by  the  defendants'  default, 
the  pigs  were  not  delivered  at  B.  within 


a  reasonable  time,-— whereby  the  plain- 
tiff sustained  damage. 

The  defendants  pleaded, — not  guilty, 
— and  a  special  plea  setting  up  the 
receipt  of  the  pigs  to  be  carried  sub- 
ject to  a  special  contract  "that  the 
defendants  would  not  be  liable  or  re- 
sponsible for  the  carriage  or  delivery 
of  the  pigs  within  any  certain  or  defi- 
nite time,  nor  in  time  for  any  parti- 
cular market." 

At  the  trial,  it  was  proved,  that» 
when  the  pigs  were  delivered  to  the  de- 
fendants, the  plaintiff  signed  a  note 
containing  the  terms  alleged  in  the 
special  plea ;  and  it  was  further  proved 
that  the  pigs  were  forwarded  to  their 
destination  by  the  earliest  train  by 
which,  according  to  the  arrangements 
on  that  line,  cattle  could  be  conveyed 
from  A.  to  B. 

Upon  this  evidence,  the  judge,  saying 
that  the  contract  alleged  in  the  decla- 
ration was  not  proved,  and  that  there 
was  nothing  to  leave  to  the  jury,  non- 
suited the  plaintiff, — the  plaintiff's 
counsel  offering  no  objection  : — 

Held,  that  it  was  not  competent  to 
the  plaintiff  afterwards  to  move  to  set 
aside  the  nonsuit,  on  the  ground  of 
misdirection.  Hughes  v.  The  Cheat 
Western  Railway  Company,  637. 

5.  A  railway  company  is  not  respon- 
sible for  the  non-delivery  of  live-stock, 
where  the  owner  has,  in  defiance  of  the 
known  course  of  business  of  the  com- 
pany, permitted  them  to  be  delivered 
at  one  of  the  company's  stations  with- 
out an  acknowledgment  from  the  pro- 
per officer  of  their  receipt  for  the  pur- 
pose of  being  carried, — although  they 
are  proved  to  have  been  delivered  to 
one  in  the  company's  employ.  Slim  v. 
The  Great  Northern  Railway  Com* 
pany,  647. 
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inff,  discharging,  and  re-loading  the 
said  $hip  at  the  several  ports  she  should 
proceed  to  for  that  purpose,  to  com- 
mence and  be  computed  from  the  seye- 
ral  periods  of  the  vessel  being  clear  and 
ready  for  those  purposes. 

The  ship  took  in  cargo  at  Pemam- 
buco,  which  was  discharged  at  Valpa- 
raiso. At  Valparaiso  she  took  on  board 
goods  belonging  to  the  freighters,  and 
also  to  other  merchants,  for  Paita  (a 
port  between  Valparaiso  and  Guaya- 
quil) and  Quayaquil,  part  of  which  were 
to  be  discharged  at  Paita,  and  the  rest 
to  be  carried  to  England.  No  part  of 
the  homeward  cargo  was  put  on  hoard 
at  Paita.  The  seyeniy  running  days 
were  all  consumed  at  Pemambuco,  Val- 
paraiso, Paita,  and  Guayaquil,  yiz.  thir- 
teen at  Pemambuco,  thirty-nine  at  Val- 
paraiso, eight  at  Paita,  and  the  rest  at 
Guayaquil, — ^plus  three  days,  for  which 
demurrage  was  paid  to  the  master : — 

Held,  that  the  stipulated  freight  of 
6/.  5«.  covered  the  whole  voyage,  and 
that  the  owner  was  not  entitled  to 
freight  for  the  goods  carried  from  Val- 
paraiso to  Paita,  although  no  part  of 
the  homeward  cargo  was  loaded  there. 
Sweeting  v.  Darthez,  538. 

2.  Held  also,  that  the  seventy  run- 
ning days  "for  loading,  discharging, 
and  re-loading,"  only  applied  to  the 
ports  of  loading,  intermediate  dis- 
charge, and  re-loading,  and  conse- 
quently that  the  charterers  were  enti- 
tled to  a  reasonable  time  for  unload- 
ing the  homeward  cargo  in  London, 
withou*  paying  demurrage.    Ih, 

3.  "  Regular  Turns  qf  loading"'} — 
By  a  charterparty,  the  ship  was  to 
proceed  to  Newcastle,  and,  on  arrival 
there,  "  be  ready  forthwith,  in  regular 
turns  of  loading"  to  take  on  board  a 
full  and  complete  cargo  of  four  keels 


of  coals,  and  the  remainder  coke.  The 
loading  of  coal  at  Newcastle  is  by  act 
of  parliament  regulated  by  "  turns  ;*' 
but  there  is  no  statutory  regulation  as 
to  the  loading  of  coke.  In  an  action 
upon  the  charterparty  in  the  county 
court,  for  not  loading  the  cohe  within  a 
reasonable  time : — Held,  that  the  ex- 
pression "regular  turns  of  loading," 
with  reference  to  coal,  meant,  in  '*  turn" 
at  the  spout,  as  directed  by  the  act  of 
parliament ;  and  that  evidence  which 
was  offered  to  shew  that  the  usage  or 
practice  of  Newcastle,  was,  to  load  coke 
"  in  turn"  in  the  same  manner,  was  im- 
properly rejected.  Leidemann,  App., 
Sehultz,  Besp.,  38. 

II.  Admiralty  Sailing  Regulations, 

By  the  Admiralty  sailing  regulations, 
made  pursuant  to  the  14  &  15  Vict.  c. 
79,  steam-vessels  are  required  to  ex- 
hibit lights  in  particular  positions :  and 
the  27th  section  of  the  statute  directs, 
that  when  any  vessel  proceeding  in  one 
direction  meets  a  vessel  proceeding  in 
another  direction,  and  the  master  per* 
ceives,  that,  if  both  continue  their  re- 
spective courses,  they  will  pass  so  near 
as  to  involve  risk  of  a  collision,  he  shall 
put  his  helm  to  port.  In  an  action  by 
the  owners  of  a  steam-vessel  which  had 
shewn  the  proper  lights,  for  a  collision, 
— Held,  that  it  was  for  the  jury  to  say 
whether  or  not  the  master  of  the  other 
vessel  had  disobeyed  the  directions  of 
the  statute;  and  that  it  did  not  rest 
upon  the  master's  opinion  as  to  the 
probability  of  a  collision.  The  General 
Steam  Navigation  Company  v.  Mann, 
127. 

m.  Liahility  of  Owner  for  Necessaries, 

A  vessel  having  been  a   fortnight 
windbound  at  Newport,  her  owner  re- 


&E.0BA2TT. 
Set  Stakf,  1. 1. 

SEPAIK  OF  FENCES. 
Soe  EuLWAT  CotaiKT,  IL 

EEVEBSION. 
J-tt^nee  cf, — See  Cotuaut,  II,  3. 

EUWMIHG  DATS. 
8f  SairrjsQ,  I,  2. 

ETE  AND  DEEWENT  DEilN- 

AGE  ACT. 

Set  Draixaqe  Act. 

SAILING  REGULATIONS. 
Sm  SHiFFiNa,  n. 

SATISFACTION. 
Tbo  withdnwal  by  »  defeoduii  of  ft 
plea  of  infuicj,  whether  true  or  false, 
ia  ■  raffident  coiuideratioa  for  an  agroo- 
ment  on  the  part  of  tlie  plaintiff  to  ac- 
cept a  smaller  in  aatiafsction  of  a  greater 
aum.     Cooper  t.  Parker,  118. 

SECEETABY  OF  LEGATION. 

Sea  AVBABBASOB. 

SEEJEANT-AT-MACE. 

See  BoBOCOH  CoDBT. 

SET-OFF. 
CyAtlomeg't  Bill. 
In  a  plaint  in  Oie  ooontj  oonrt,  the 
defendant  pleaded  a  set-off  for  work 
and  labonr,  £c.  as  an  attorney.  Bofore 
the  day  of  hearing,  the  plaintiff  ob- 
tained a  jadge's  order  to  tax  the  de- 
fendant's bill.  The  jndge  of  the  coonty 
court,  on  the  hearing,  allowed  the  set- 
off. The  court  rofitsed  to  rescind  the 
order  for  taxation.    Ex  parte  Cooper, 


X.  S25 

SHEBIFF'S  NOTES. 
The  court  refused,  on  the  Fourth  day 
of  Hilary  Term,  to  hear  a  motion  {<tr  a 
new  trial  in  a  case,  tried  before  the  un- 
der-sheriff cm  the  9th  of  Decemberpre- 
ceding,  where  the  notes  of  the  under- 
sheriff,  which  had  only  been  bespoken 
on  tJie  first  day  of  term,  were  not  pro- 
duced.   WoUmu  ■¥.  Faekman,  4U. 

SHIPPING. 


1.  By  a  oharterparty  it  wss  agreed, 
that  the  ship  should  proceed  to  Fer- 
nambuco,  and  there  load  from  the  Act- 
ors of  the  freightera,  having  first  dis- 
charged her  cargo,  if  any, — any  legal 
merchandise  to  the  extent  of  a  full 
cargo  that  the  freighters  might  have 
for  shipment,  and  should  proceed  there- 
with to  Talpsraiso,  a  legal  port  be- 
tween Talpariso  and  Guayaquil,  and 
Guayaquil,  a1I  or  any,  and  thov  dis- 
charge the  cargo  laden  on  board  at  Per- 
nambuco,  and  at  the  port  between  Val- 
paraiso and  Guayaquil  [and  Goayaqoil] 
inclusive  also  discliarge  any  goods  taken 
on  board  at  Valparaiso  for  that  pur- 
pose, and  at  any  and  all  the  aforesaid 
ports  shall  receive  and  take  on  board  a 
full  and  complete  cargo  of  legal  mer< 
chandise,  and  therewith  proceed  to 
Cork  or  Falmouth  for  order*  to  dis- 
charge, and  deliver  the  same  agreeably 
to  bills  of  lading,  on  being  pud  freight 
at  and  alter  the  rate  of  61.  6(.  per  ton, 
• — tuch  Jreigkt  to  be  in  full  for  the  voy- 
age; the  cargo  from  Fernambuco  being 
freight  free,  as  well  at  (ho*e  good*  skip- 
ped al  Valparaiso,  }f  any,  for  t\e  ports 
at  which  the  vessel  should  load  her 
homeward  cargo. 

Seven^  ronoing  days  were  to  be 
sllowed  the  said  merchant,  if  the  ship 
was  not  sooner  dispatched,  for  load- 
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take  the  rest :— -Held,  that  the  whole 
fonned  one  joint  ocmtraot.  Bigg  v. 
Whisking,  195. 

STAYING  PEOCEEDINGS. 
See  Pbacticb,  1. 


TENANTS  IN  COMMON. 
See  Deyise,  1. 

TBADING. 

See  Bavkbupt,  I. 

TUEN8  OF  LOADING. 

See  Shifpiko. 


USAGE. 
See  Shipping,  I,  3. 


VENDOR  AND  PUECHASEB. 

Dtfect  of  Title. 
1.  A  purchaser  of  a  leasehold  may 
object   to  the   vendor's  title  on  the 
ground  that  he  has  incnrred  a  forfeiture 


by  omitting  for  the  space  of  a  month  to 
pay  the  annual  premium  of  insurance 
pursuant  to  his  covenant ;  although  it 
does  not  appear  that  the  lessor  has 
taken  advantage  of  the  forfeiture.  Wil- 
ton V.  Wilson,  616. 

2.  Upon  a  sale  of  a  leasehold  the 
purchaser  agreed  to  pay  a  deposit  of 
50/.,  and  the  residue  on  completion. 
Instead  of  actually  paying  the  5^/.,  he 
gave  the  vendor  5/  and  an  1.0.  U.  for 
45Z. : — Held,  that  the  vendor,  failing  to 
make  a  good  title,  was  not  entitled  to 
recover  the  452.  upon  an  account  stated ; 
and  that  the  defence  waa  admissible 
under  never  indebted.    Ih. 

VENUE. 

Changing. 
The  venue  may  be  changed  in  an 
action  upon  a  specialty,  before  issue 
joined,  upon  an  affidavit  disclosing 
special  circumstances.  Pashlev  v.  The 
Mayor,  Sfc,  of  Birmingham,  421. 

VESTING  OEDER. 
See  Bamkbuft,  II. 

VOTER. 

See  Pabliament. 
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siding  at  Exeter,  one  day's  post  from 
Newport,  the  master  borrowed  5/.  from 
a  broker,  to  enable  him  to  purchase 
provisions  necessary  for  the  use  of  the 
ship : — Held,  that  the  jury  were  justi- 
fied in  inferring  that  tiiere  was  such  a 
reasonable  necessiUf  for  borrowing  the 
money,  as  to  render  the  owner  liable 
for  it,  though  there  was  no  proof  that 
the  goods  might  not  have  been  obtained 
by  the  master  on  credit.  Edwards  t. 
Havilly  107. 

SMALL  DEBTS  ACT. 
See  London  Small  Debts  Act. 

SOUTHAMPTON  ESTATE. 

Construction  of  Local  Paving  Act, — 

See  Paving  Act. 

STAGE  CAEBIAGE. 
See  Metbopolitan  Stage  Cabbiagb. 

STAMP. 
I.  On  Deed, 
1.  By  an  indenture  reciting  that  the 
parties  of  the  first  part  had  incroached 
upon  a  conmion,  and  were  respectively 
in  possession  of  their  several  incroach- 
ments,  and  that  they  had  agreed  to  re- 
linquish, release,  and  convey  all  and 
singular  their  several  and  respective 
estates  and  interests  therein  to  the 
parties  of  the  third  part,  it  was  wit- 
nessed that,  in  consideration  of  10s, 
to  each  of  them  paid  by  the  par- 
ties of  the  third  part,  they  and  each 
and  every  of  them  granted,  bargained, 
sold,  &c.,  and  each  of  them  did  grant, 
&c.,  to  the  parties  of  the  third  part,  the 
several  premises,  describing  them.  The 
deed  contained  a  proviso  that  each  of 
them  the  parties  of  the  first  part,  and 
their  wives,  should  have  the  liberty  and 
privilege  of  holding  their  respective 
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messuages,  &o.,  during  their  respective 
lives : — ^Held,  first,  that  there  being  a 
community  of  interest  in  the  subject- 
matter  of  the  conveyance  in  all  the  con- 
veying parties,  one  stamp  only  was 
necessary, — secondly,  that  the  proviso 
for  the  occupation  of  the  premises  by 
the  grantors  and  their  wives  for  life, 
did  not  operate  as  a  re-grant,  so  as  to 
require  a  stamp.  Doe  d.  Orqft  v.  Tid- 
bury,  304. 

2.  A  mortgage-deed,  though  ex- 
pressed to  be  made  for  securing  the  re- 
payment or  re-transfer  of  an  uncertain 
and  unlimited  amount  of  money  or 
stock,  is  admissible  in  evidence,  and 
available  (under  the  13  &  14  Yict.  c.  97, 
sched.  title  ''Mortgage,")  for  such 
amount  of  money  or  stock  intended  to 
be  thereby  secured,  as  the  ad  valorem 
duty  denoted  by  the  stamp  thereon  will 
extend  to  cover.  Morgan  v.  Pike,  473. 

3.  QtuBre,  as  to  power  of  the  com- 
missioners of  stamps  in  such  a  case  to 
affix  the  denoting  stamp  under  section 
14  P    lb, 

n.  On  Agreement, 
Where  a  proposal  made  orally  is 
assented  to  in  writing,  the  latter,  being 
evidence  of  an  agreement,  is  not  ad- 
missible without  a  stamp, — as,  where  it 
is  written  by  the  drfendant,  and  signed 
by  ihe plaintiff,  Hegariy  v.  Milne,  627. 

STATUTE  OF  FBAUD8. 
Contract  within  29  Car,  2,  c,  3.  s,  17. 
A.  and  B.  went  (in  one  day)  to  seve- 
ral places,  distant  a  few  miles  from  each 
other,  where  they  agreed  for  the  pur- 
chase and  sale  of  several  lots  of  tim- 
ber ;  and,  at  the  last  place,  a  memoran- 
dum of  the  whole  transaction  was  made 
and  signed  by  A.  Part  of  the  timber 
was  accepted  by  B.,  but  he  refused  to 
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honefty,  as  it  was  lawful  for  him  to 
do : — Held,  that  the  plea  disclosed  no 
justification  for  the  act  complained 
of.    lb. 

MISDIEECTION. 
See  Attobket,  I,  3. 

Eailwat  CoMPi:(7T,  I,  6. 

MONEY  PAID. 
iSS00  Club. 

NECESSAEIES. 
See  Shipfiko,  TIT. 


NEGLIGENCE. 
See  Attobnbt,  I. 

NEW  TEIAL. 
I.  Time  Jar  moving  for. 
Sheriff's  NotesJ] — ^The  court  refused, 
on  the  fourth  day  of  Hilary  Term,  to 
hear  a  motion  for  a  new  trial  in  a  case 
tried  before  the  under  shenffon  the 
9th  of  December  preceding,  where  the 
notes  of  the  under  sheriflf,  which  had 
only  been  bespoken  on  the  first  day  of 
term,  were  not  produced.  Watkin*  t. 
Packman,  419. 

II.  Insufficiency  of  Damages, 
The  court  refused  to  grant  a  rule  for 
a  new  trial,  on  the  ground  of  the  in- 
sufficiency of  the  damages,  where  the 
jury  had  given  only  one  farthing  da- 
mages in  an  action  of  trespass  for 
taking  the  plaintifi*  before  a  magistrate 
upon  an  unfounded  charge  of  felony, 
merely  because  a  question  of  character 
was  involved.    Apps  v.  Day,  112. 

m.  Conduct  of  the  Trial 
Where  counsel  at  the  trial  elect  to 
rely  upon  a  particular  matter  which  is 
reserved  by  the  judge  as  a  question  of 


law,  he  cannot  afterwards  object  that 
it  was  not  presented  to  the  jury  as  a 
question  of  fact.  Morgan  t.  Couck* 
man,  100. 

rV.  Mtsdireeiion. 

1.  Pigs  were  delivered  by  A.  at  a 
railway  station  at  Alnwick,  to  be  car- 
ried to  Newcastle,  A.  paying  the  car- 
riage, and  receiving  a  ticket  intimating 
the  terms  upon  which  alone  the  com- 
pany undertook  to  carry  them,  one  of 
which  was  as  follows:  —  "That  the 
company  be  not  responsible  for  the 
non-delivery  of  the  stock  within  any 
certain  or  reasonable  time,  nor  in  time 
for  any  particular  market,  nor  are  they 
required  to  forward  by  any  particular 
tram. 

In  an  action  by  A.  against  the  com- 
pany in  the  county-court,  for  injury  to 
the  pigs  from  delay  in  the  conveyance 
of  them,  the  judge  left  it  to  the  jury  to 
say  whether  the  company  received  the 
pigs  as  common  carriers  for  hire  for 
carriage,  or  whether  they  received 
them  under  the  special  contract  set 
forth  in  the  ticket.  The  jury  having 
found  against  the  company  : — Held,  a 
misdirection,  inasmuch  as  there  was  no 
evidence  whatever  that  the  company 
had  received  the  pigs  upon  any  other 
contract  than  that  set  forth  in  the  spe- 
cial contract.  The  York,  Newcastle, 
and  Berwick  Railway  Company,  App., 
Crisp,  Eesp.  527. 

2.  If  the  judge  tells  the  plaintifi^s 
counsel  that  he  will  nonsuit  him  on  a 
point  of  law,  the  latter  does  not  by 
mere  acquiescence  lose  his  right  to 
move :  but,  if  the  judge  says  he  will 
nonsuit  the  plaintiff,  because  there  is 
no  evidence  to  leave  to  the  jury,  the 
plaintifi^B  counsel,  if  he  means  to  ob- 
ject, should  insist  upon  going  to  the 
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jury,  or  he  cannot  afterwards  com- 
plain. Per  Cresswell,  J.  Hughes  y. 
The  Ch'eat  Western  Bailway  Company, 
637. 

NONSUIT. 
See  Nbw  Trial,  III. 

NOTICE  OF  ACTION. 
Who  entitled  to. 
One  who  de  facto  executes  the  pro- 
cess of  a  borough  court  under  the  ser- 
jeant-at-mace,  but  who  has  not  been 
appointed  bj  the  recorder  (the  sole 
judge  of  the  borough  court),  is  not  a 
"  baUiff,"  within  the  7  &  8  Vict.  c.  19, 
s.  8,  so  as  to  be  entitled  to  a  month's 
notice  of  action.  Tarrant  y.  Baker, 
199. 

NOTICE  TO  DISPUTE. 
See  Bankbupt,  VII. 

NUL  TIEL  RECOED. 
Trial  of  Issue  on. 
Upon  a  trial  by  the  record,  the  court 
amended  the  declaration  by  inserting 
therein  the  true  date  of  the  judgment 
recoyered,  under  the  15  k  16  Vict, 
c.  76,  8.  222.     Nolle  y.  Chapman,  400. 


OBITUARY. 
Death  of  Talfourd,  J.,  526. 


PAEAPET  WALL. 
See  Paving  Act. 

PARLIAMENT. 
Registration  of  Voters. 
4JOs.  Freehold.}  —  One  who  has  a 
freehold  interest  in  property  of  the 


yalue  of  40f .,  but  subject  to  an  agree- 
ment to  pay  thereout  a  poor-rate 
charged  upon  his  tenant  in  respect  of 
the  premises,  has  not  a  freehold  estate 
of  the  "  clear  yearly  yalue  of  40s."  so  as 
to  entitle  him  to  a  yote  for  the  county. 
Moorhouse,  App.,  Cfilberison,  Besp.  70. 

PAETr  GRIEVED. 
See  Public  Hbalth  Act. 

PAVING  ACT. 
Construction  qfa  Local  Paving  AcL 

The  55  G.  3,  c.  xxy,  s.  3,  impowers 
certain  local  commissioners,  in  lieu  of 
the  powers  which  they  had  before, 
under  two  acts  of  41  G.  3,  c.  cxxxi,  and 
43  G.  3,  c.  czxxix  "  to  yiew  and  inspect 
any  street,  square,  or  otker  public  p<U' 
sage  or  place  within  the  limits,  &c., 
which  now  is,  or  hereafter  may  be, 
built  upon,  or  in  any  building,"  and, 
if  upon  such  yiew  they  should  be  of 
(pinion  that  the  foot  and  carriage 
ways  of  the  same  are  fit  and  proper  to 
be  leyelled  or  filled  in  and  paved,  to 
give  notice,  by  their  surveyor,  "  to  the 
owner  or  owners,  proprietor  or  pro- 
prietors, lessee  or  lessees,  of  any  such 
land,  ground,  house,  shop,  warehouse, 
coach-house,  stable,  cellar,  yault,  tene- 
ment, or  hereditament,  situated  in  any 
such  street,  square,  or  other  passage  or 
place,"  requiring  them  to  compound 
for  the  paving  thereof,  and,  in  default 
of  payment,  to  distrain  (or  sue,  s.  4)  for 
the  expenses  of  such  paving,  &c. 

A  canal  company,  incorporated  by 
an  act  of  55  G.  3,  c.  cxcv,  imder  the 
direction  of  their  act,  built,  in  the 
district  over  which  the  local  paving 
commiBsioners  had  jurisdiction,  certain 
bridges,  the  roadways  over  which  were 
used  as  public  highways,  and  formed 
the  sole  communication  at  the  parti- 


